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PREFACE. 

The  principal  object  of  this  work  is,  to  aid  the  junior 
members  of  the  profession,  in  a  branch  of  practice  of  daily 
occurrence.    It  was  thought  that,  to  supply  the  place  of 
experience  to  this  most  interesting  portion  of  the  bar,  and 
prepare  them  with  ready  materials  for  almost  eveiy  emer- 
gency, by  collecting,   arranging,  and  exemplifying  the 
rules  regulating  new  trials,  an  acceptable  service  would  be 
rendered  to  the  profession. 

It  is  a  singular  fact,  that  while  other  legal  topics,  of 
much  less  interest  to  the  practitioner,  are  exhausted  by 
elaborate  treatises  and  digests,  without  end,  the  subject  of 
new  trials,  so  intimately  connected  with  the  progress  of 
the  great  mass  of  causes,  should  have  been  in  a  great 
measure  overlooked.  The  only  attempts,  devoted  profess- 
edly to  this  subject,  that  have  met  the  author's  eye,  are, 
Grant^s  "  Summary,"  and  Morgan's  "  Essay ;"  the  former, 
a  mere  syllabus,  intermingling  brief  discussions  with 
occasional  examples,  confined  to  a  few  rules,  and  to  the 
leading  cases  in  England  ;  the  latter,  a  mass  of  precedents 
without  arrangement,  set  out  in  extetiso,  as  found  in  the 
reports. 

These  works,  together  with  the  digests  on  this  title  of 
practice,  have  been  carefully  examined,  but  without  refer- 
ence. The  examples,  being  common  property,  are  taken 
directly  from  the  reports  into  this  work,  after  having  con- 
densed the  narratives,  and,  in  many  instances,  abbreviated 
the  decisions,  that  nothing  extraneous  might  appear,  to 
embarrass  or  confoiuid  the  illustration. 

One  great  object  of  the  work,  throughout,  has  been  sim- 
plicity.   With  this  view,  such  rules,  only,  as  have  been 
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definitely  marked  with  a  sufficiently  palpable  line  of  dis- 
crimination, have  been  introduced,  carefully  avoiding 
subtle  distinctions,  the  bane  of  all  elementary  works.  For 
a  similar  reason,  exceptions  have  not  been  multiplied,  nor 
any  notice  taken  of  obscure  decisions,  nor  of  the  dwtaj  nor 
obiter  opinions  of  judges,  however  eminent,  nor  of  their 
excursive  flights  of  speculation  upon  ideal  cases.  However 
these  things  might  have  amused  by  their  novelty,  or  sup- 
plied materials  for  plausible  argument,  it  was  believed  they 
could  contribute  nothing  of  real  value  to  the  profession. 

Following  out  the  idea  of  simplicity,  the  plan  most 
likely  to  accomplish  it,  appeared  to  be,  to  take  up  the 
causes  for  new  trials  in  the  natural  order  in  which  they 
arise  previous  to,  upon  and  after,  the  fbrst  trial ;  and  in 
order  to  illustrate  each,  to  state  the  rule,  to  adduce  leading 
cases  as  examples,  from  the  English  courts,  and  courts  of 
highest  character  in  this  country,  in  a  condensed  form,  and 
to  superadd  parallel  cases,  in  the  same,  or  in  other  courts, 
by  way  of  reference, — not  merely  to  illustrate  the  rule, 
but  to  supply  the  practitioner  with  such  a  profusion  of 
materials,  such  an  imposing  mass  of  authority,  as  might 
repel  every  doubt,  and  carry  conviction  into  the  breasts  of 
the  judges. 

Although  the  work  has  been  executed  with  special 
reference  to  the  state  of  New- York,  it  is  hoped  it  may  be 
found  of  general  utility.  The  rules  it  professes  to  illus- 
trate, the  reasons  of  those  rules,  and  examples  adduced, 
acknowledge  no  locality.  They  are  not  to  be  circum- 
scribed within  territorial  limits ;  but  were  selected  without 
discrimination  or  preference  as  to  country.  The  object 
was,  to  collect  decisions,  combining  clear  argument  with 
high  authority,  around  every  succeeding  rule.  Where 
both  could  not  be  found  uniting,  and  intelligent  opinions 
have  appeared  in  the  reports  of  courts  comparatively 
obscure,  they  have  not  for  that  reason  been  overlooked. 
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It  will  be  perceived  that,  in  some  instances,  the  same 
cases  are  introduced  more  than  once.  In  a  great  propor- 
tion of  them,  more  than  one  point,  and  in  many  instances, 
several  are  adjudicated.  When  re-introduced,  they  illus- 
trate, in  each  instance,  a  distinct  principle,  and  arc  noticed 
in  relation  to  that  principle  alone,  referring  for  the  general 
narrative  of  the  case,  to  its  first  introduction. 

It  may  be  thought,  the  author  ought  to  have  pledged  his 
own  opinions  in  doubtful  cases,  or  at  least  have  attempted 
to  reconcile  apparently  conflicting  decisions.  This  has 
been  studiously  avoided,  from  a  conviction  that  little  is  to 
be  gained  to  the  profession  by  the  opinions  of  a  writer, 
where  the  judges  disagree ;  and  that  he  best  discharges 
his  duty  to  the  profession,  by  confining  himself  to  well 
established  rules.  It  might  be  gratifying  to  the  writer,  it 
is  true,  to  indulge  in  metaphysical  discussions,  upon  ab- 
stract principles  of  doubtful  operation ;  but  it  is  an  indul- 
gence at  the  expense  of  the  understanding  of  his  reader,  a 
mere  parade  of  words  without  power,  an  arrogant  attempt 
to  cut,  instead  of  untwisting,  the  nodt^  judice  dignus. 
In  the  presence  of  the  great  oracles  of  the  law,  giving  out 
their  contradictory  or  ambiguous  responses,  a  writer  pro- 
bably best  consults  his  own  reputation,  by  silence  and  sub- 
mission. 

The  work,  it  is  to  be  feared,  abounds  with  defects.  An 
original  production,  comparatively  free  from  blemish, 
would  have  required  an  uninterrupted  devotion  to  the  sub- 
ject, altogether  incompatible  with  the  active  duties  of  an 
arduous  profession.  This,  however,  is  not  the  only  reason. 
The  subject  itself  is  of  unbounded  extent.  It  travels  into 
the  undiscovered  bourne  of  judicial  discretion,  whose  extent 
is  as  nndefinable,  as  the  principles  by  which  it  professes  to 
be  governed  are  immutable.  As  far  as  judicial  decisions, 
in  g;iven  cases,  have  been  adjudicated,  so  &r  it  is  reasonably 
to  be  expected  a  work  of  this  kind  ought  to  classify  them 
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under  their  appropriate  rules.  Beyond  this,  it  is  the  terra 
incognita  of  the  profession,  where  the  judge  may  answer 
every  question  as  he  of  Byzantium  did  the  spirited  interro- 
gation of  the  young  advocate,  "  what  have  the  laws  ordered 
in  such  a  case  ?''  "  What  I  please,"  was  the  laconic  reply. 
To  aid  in  guiding  and  limiting  this  discretion,  is  all  the 
ensuing  work  contemplates,  and  upon  this,  its  sole  pre- 
tensions to  merit,  if  it  have  any,  entirely  rest.  To  what 
extent  it  ought  to  be  appreciated,  will  appear  by  reflecting 
that  whatever,  in  the  administration  of  justice,  is  surren- 
dered to  judicial  discretion,  is  conceded  to  be  without  law. 
And  what  is  the  substitute  ?  Let  Lord  Camden  answer. 
"  The  discretion  of  a  judge  is  tlie  law  of  tyrants ;  it  is 
always  unknown ;  it  is  different  in  different  men ;  it  is 
casual,  and  depends  upon  constitution,  temper,  passion. 
In  the  best,  it  is  oftentimes  caprice;  in  the  worst,  it  is 
every  vice,  folly,  and  passion  to  which  human  nature  is 
liable." 
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i.  Intimately  connected  with  the  preceding  rule  is  this,  that  a 
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law,  and  the  justice  of  the  case,  the  motion  will  be  grant- 
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NEW   TRIALS. 


INTRODUCTION. 

A  TRIAL  is  the  examination  of  an  issue  in  fact,  and 
taken  in  its  largest  acceptation  at  common  law,  embraces 
an  examination  of  the  facts  by  the  record,  by  attaint,  by 
certificate,  by  witnesses,  by  wager  of  battel,  by  wager  of  law, 
and  by  jury.(l)  A  new  trial  is  a  re-examination  of  the 
issue,  and  has  not  only  reference,  as  the  terms  import,  to  a 
preyious  trial,  but  to  the  last  of  the  above  enumerated  kinds, 
that  by  jury ;  for  it  is  believed  few  instances,  if  any,  can 
be  adduced  of  a  re-examination  of  the  issue  directed  by  any 
other  mode  of  trial.  The  superiority  of  the  trial  by  jury 
recommends  itself  so  forcibly  to  every  reflecting  mind,  as 
to  preclude  all  argument.  Although  derived  fi-om  a  bar- 
barous age,  it  has  been,  and  continues  to  be,  the  boast  of 
modem  nations,  most  distinguished  for  intelligence  and 
refinement  It  is  a  subject  of  such  universal  interest,  as 
not  only  to  be  incorporated  with  the  jurisprudence  of  most 
of  the  nations  of  Europe,  and  of  these  United  States,  but  to 
be  defined  with  unusual  precision,  and  guarded  by  every 
precaution  that  the  collected  wisdom  of  ages,  embodied  in 
legislative  enactments,  can  provide  for  its  durabUity  and 
perfection. 

Trials  by  jury  in  civil  cases  at  common  law,  are  of  two 
kinds,  extraordinary  and  ordinary.    To  the  former  be- 


(1)  3  Blacks.  Com.  330. 
I 
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long*  the  inquest  of  the  grand  assize^  and  of  attaint,  the 
latter  of  which,  in  Eingland,(l)  and  both  of  which,  in  the 
state  of  New- York,  have  been  abolished  ;  so  that  with  us, 
the  ordinary  trial  by  jury,  that  by  referees,  being  so  nearly 
allied  to  it,  as  to  require  no  separate  consideration,  alone 
remains.(2) 

When,  in  what  court  in  particular,  and  for  what  causes 
new  trials  originated,  are  subjects  involved  in  impenetrable 
obscurity  by  the  lapse  of  ages.  It  would  appear,  that  as 
early  as  1361,  a  venire  de  novo  was  directed  for  the  mis- 
behaviour of  the  jury.  A  second  instance  is  found  in  the 
year  books  about  1410,  occasioned  by  the  misconduct 
of  the  prevailing  party  in  tampering  with  the  jury.(3) 
During  a  period  of  about  250  years  that  succeeded,  scarcely 
a  vestige  of  the  practice  of  the  court  respecting  new  trials 
remains.  Lord  Hardwicke,  in  the  Queen  v.  Bewdleyj{4) 
in  accounting  for  this  silence,  says,  "  One  reason  why  we 
do  not  find  this  practice  more  ancient  may  be,  that  there 
are  no  old  reports  of  motions."  Be  that  as  it  may,  it  is 
certain,  that  down  to  1598,  whatever  was  alleged  aa  cause 
for  a  new  trial,  must  have  appeared  of  record;(5)  The 
first  inroad  upon  this  practice  was  made  by  the  common 
pleas,  upon  certificate  of  the  judge  that  the  verdict  passed 
against  his  opinion,  as  appears  firom  Slade's  case,(6)  in 
which  JBocon,  J.,  stated,  that  judgment  had  been  arrested 
iu  the  common  pleas  on  such  certificates.  And  RMe^  J., 
held,  the  judgment  ought  not  to  be  stayed,  though  it  had 
been  done  in  the  common  pleas.  Up  to  Slade's  case  in 
1648,  it  would  appear  that  in  the  king's  bench  no  atteoD^ 
had  ever  been  made  to  stay  a  judgment,  or  direct  a  venire 
de  novo^  except  for  matter  of  record,  and  consequently, 
until  then,  new  trials  upon  erroneous  verdicts,  or  for  any 


(1)  6  Geo.  IV.  3  Chitty's  Blacks.  357,  in  notis. 

(2)  2  R.  S.  409,  410.  (3)  3  Blacks.  Com.  388. 
(4)  1  P.  Wm8.  213.       (5)  Cro.  Eliz.  616.       (6)  Style,  138. 
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other  cauae  than  gross  misbehaviour  of  jurors,  or  of  the 
parties^  was  a  thing  unknown^(l)  It  is  conceded,  tiatit  the 
first  cause  in  which  a  new  thai  is  reported  to  have  becA 
granted  on  die  merits  is,  Wood  v.  Chmston  in  1666,  aAsr 
a  trial  at  bar,  in  a  case  of  slander,  and  on  the  grouad  of 
esoessiTe  damages.(2)  All  the  subsequent  decisions,  wfaase 
the  judges  have  taken  occasion  to  refer  to  the  origin  of 
aew  trials  for  erroneous  verdicts,  point  to  this  case.(3) 
Shortly  befinre  thiS)  in  the  caas  of  Slade,  RoUe^  J.,  had  4l>- 
aerved,  that  tfaou^  it  had  been  done  in  the  common  pleaa^ 
it  was  too  arfaitiary  for  them  (in  K.  B.)  to  do  it.  And  Iw 
adds,  ^  yon  may  have  your  attaint  against  the  jury,  and 
there  is  no  other  remedy  in  law  for  you ;  but  it  were  good 
to  advise  the  party  to  suffer  a  new  trial  for  better  satis&o- 
tion." 

Bat  a  pveoedent  having  once  been  established,  the  rigid 
piactioe  of  the  court  suddenly  gave  way.  Ilat  relief 
which  had  been  hitherto  regarded  as  unreasonable  to  ask, 
and  too  arbitrary  to  grant,  became  a  fovourite  with  the 
judges,  and  a  system  of  judicial  decision  gradually  foUowed, 
baUt  up  upon  liberal  and  enlightened  principles,  greatly 
lending  to  the  advancement  of  justice.(4) 

Prior  to  this,  the  party  suffering  injustice  by  a  verdiot, 
might  resort  to  his  writ  of  attaint,  founded  upon  an  allega- 
tion of  perjury  in  the  jury,  having  found  against  law  ik 
evidenoe^'^a  remedy  given  against  the  recognitors  of  assize 
alone  in  the  first  instance,  bnt  extmided  subsequently  by 
various  enactments  to  other  inquests.  It  consisted  in  trymg 
ttie  jury  who  lendoed  the  alleged  erroneous  vecdict,  by  ano- 
dier  jury  of  douUe  tbeir  number,  whose  verdict,  if  it  fi^kifiad 
the  former,  was  followed  by  in&my,  fine,  imprisormient, 


-*•- 


(1)  8  Bkwks.  Gem.  388.    8  Str.  9^    11  lio4. 119. 

(2)  Style,  466. 

(3)  Vide  10  Mod.  202.    2  Salk.  648.     1  Str.  392.    1  Burr.  394* 

(4)  2  Term.  Rep.  113. 
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finrfeiture  of  goods,  with  other  severe  penalties,  affording  at 
the  best,  a  barbarous  and  ineffectual  remedy.(l)  In  cases 
not  provided  for  by  attaint,  the  complainant  was  compelled 
to  resort  to  equity,  where  a  new  trial  was  directed,  under 
the  penalty  of  a  perpetual  injunction  if  the  adverse  party 
Bhould  refuse ;  an  expensive,  cumbrous,  and  awkward 
expedient.  But  when  the  courts  of  law  began  to  interfere, 
and  the  practice  of  new  trials  acquired  consistence  and  &- 
eility,  the  writ  of  attaint  fell  instantly  into  disuse,  and  courts 
of  equity  became  gradually  less  frequented.  What  bestowed 
additional  value  upon  this  ameUoration  of  the  practice  was, 
the  multipUcity  and  intricacy  of  causes,  originating  in  the 
extension  of  commerce,  and  its  necessary  consequences, 
luxury  and  refinement. 

It  is  evident  then,  that  new  trials  originated,  not  in  any 
overweening  anxiety  of  the  courts  to  monopolize  power, 
or  extend  a  jurisdiction  to  which  they  had  no  claim.  On 
Ihe  contrary,  they  resisted  the  change,  until  they  were 
driven  firom  their  position  by  the  accumulated  force  of  pub- 
lic opinion,  relative  to  an  evil  for  which  neither  the  law 
nor  practice  of  the  courts  had  provided  any  remedy.  Un- 
der the  changed  aspect  of  society,  had  the  trial  by  jury  con- 
tinued, without  a  competent  power  to  correct  its  erroneous 
results,  it  must  have  proved  a  source  of  intolerable  mischief. 
To  use  the  language  of  Lord  Mansfield,  in  Brightv.  Eynon^ 
**  Trials  by  jury  in  civil  causes  could  not  subsist  now, 
without  power  somewhere  to  grant  new  trials.  If  an  erro- 
neous judgment  be  given  in  point  of  law,  there  are  many 
ways  to  review  and  set  it  right.  Where  a  court  judges  of 
fiu^  upon  depositions  in  writing,  their  sentence  or  decree 
may,  in  many  ways,  be  reviewed  and  set  right  But  a  ge- 
neral verdict  can  only  be  set  right  by  a  new  trial,  which 
is  no  more  than  having  the  cause  more  deliberately  con- 
by  another  jury :  when  there  is  a  reasonable  doubt, 


(1)  3  Blacks.  Com.  402. 
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or  perhaps  a  certainty,  that  justice  has  not  been  done.  The 
writ  of  attaint  is  now  a  mere  sound  in  every  case ;  in  many 
it  does  not  pretend  to  be  a  remedy.(l)  There  are  number- 
less causes  of  £sdse  verdicts,  without  corruption  or  bad  in* 
tendon  of  the  jurors.  They  may  have  heard  too  much  of 
the  matter  before  the  trial,  and  imbibed  prejudices  without 
knowing  it.  The  cause  may  be  intricate,  the  examination 
may  be  so  long  as  to  distract  and  confound  tlieir  attention. 
Most  general  verdicts  include  legal  consequences  as  Well 
as  propositions  of  fiict :  in  drawing  these  consequences  the 
jury  may  mistake,  and  infer  directly  contrary  to  law.  The 
parties  may  be  surprised  by  a  case  falsely  made  at  the  trial, 
which  they  had  no  reason  to  expect,  and  therefore  could 
not  come  prepared  to  answer.  If  unjust  verdicts  obtained 
under  these  and  a  thousand  like  circumstances,  were  to  be 
conclusive  for  ever,  the  determination  of  civil  property,  in 
this  method  of  trial,  would  be  very  precarious  and  unsatis- 
&ctory.  It  is  absolutely  necessary  to  justice  that  there 
should,  upon  many  occasions,  be  opportunities  of  recon- 
sidering the  cause  by  a  new  trial."(2) 

Of  the  acquisitions  to  justice  occasioned  by  an  impartial 
and  enlightened  use  of  the  power  of  granting  new  trials, 
diere  can  be  no  doubt.  Its  utility  is  not  to  be  measured  by 
necessity  alone,  but  by  its  beneficial  results,  contrasted  with 
the  evils,  which,  but  for  this,  the  system  of  trial  by  jury 
must  have  entailed.  To  borrow  the  classical  language  of 
Sir  William  Blackstone,  ^^  If  every  verdict  was  final  in  the 
first  instance,  it  would  tend  to  destroy  this  valuable  method 
of  trial,  and  would  drive  away  all  causes  of  consequence  to 
be  decided  according  to  the  forms  of  the  imperial  law,  upon 
depositions  in  writing,  which  might  be  reviewed  in  a  course 
rf  appeal.  Causes  of  great  importance,  titles  to  land,  and 
large  questions  of  commercial  property,  come  often  to  be 


(1)  Since  abolished ;  9vpra  p.  2.  (2)  1  Burr.  394. 


6  NEW  TRIALS. 

tried  by  a  jury,  merely  upon  the  general  is^ue,  \i^ere  the 
fBLCts  are  complicated  and  intricate,  the  evidence  of  great 
length  and  variety,  and  sometimes  contradicting  each  other, 
and  where  the  nature  of  the  dispute  very  frequently  intro- 
duces nice  questions  and  subtleties  of  law.  Either  party 
may  be  surprised  by  a  piece  of  evidence,  which  (had  he 
known  of  its  production)  he  could  have  explained  or  an- 
swered ;  or  maybe  puzzled  by  a  legal  doubt,  which  a  little 
recollection  would  have  solved.  In  the  hurry  of  a  trial,  the 
ablest  judge  may  mistake  the  law,  and  misdirect  the  jury ; 
he  may  not  be  able  so  to  state  and  arrange  the  evidence,  as 
to  lay  it  clearly  before  them,  nor  to  take  off  the  artful  im- 
pressions which  have  been  made  on  their  minds  by  learned 
and  experienced  advocates.  The  jury  are  to  give  their 
opinion  instanter,  that  is,  before  they  separate,  eat  or  drink; 
and,  under  these  circumstances,  the  most  intelUgent  and 
best  intentioned  men  may  bring  in  a  verdict,  which  they 
themselves,  upon  cool  deliberation,  would  wish  to  reverae. 
Next  to  doing  right,  the  great  object  in  the  administration 
of  public  justice  should  be  to  give  public  satisfaction.  If 
tfie  verdict  be  liable  to  many  objections  and  doubts  in  the 
opinion  of  his  counsel,  or  even  in  the  opinion  of  bystanders, 
no  party  would  go  away  satisfied,  unless  he  had  a  prospect 
of  reviewing  it.  Such  doubts  would,  with  him,  be  decisive. 
He  would  arraign  the  determination  as  manifestly  unjust; 
and  abhor  a  tribunal  which  he  imagined  had  done  him  an 
injury  without  a  possibility  of  redress.*'(l) 

It  followed,  as  a  necessary  consequence,  that  the  causes 
of  new  trials  were  no  longer  confined  to  the  record.  As 
the  modem  practice  called  into  exercise  a  power  of  courts 
of  law  that  formerly  lay  dormant,  it  proceeds  upon  new 
groimds,  being  matters  dehors  the  record : — a  circumstance 
tending  strongly  to  discriminate  between  a  venire  de  novo^ 
awarded  upon  reversing  a  judgment  for  error  on  the  re< 


(1)  3  Blacks.  Com.  390. 
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cord,  and  a  new  trial,  founded  on  incidents  developed  in 
the  course  of  what  is  technically  called  a  trial,  beginning 
with  the  summoning  of  the  jury,  and  ending  with  their 
verdict.  ITie  former  comprises  writs  of  error  with  the 
subsequent  proceedings,  is  confined  to  the  record,  and  con- 
templates an  avoidance  of  the  judgments.  The  latter 
consists  of  mere  motions,  on  circumstances  out  of  the  re- 
cord, and  having  for  its  object  to  set  aside  the  verdict.  The 
writ  of  error  is  the  strict  right  of  the  party  relying  on  the 
law,  and  appealing  to  the  legal  convictions  of  the  court ; 
but  nx>tions  to  avoid  verdicts,  take  a  wider  range,  and  are, 
for  the  most  part,  addressed  to  the  discretion  of  the  judges, 
upon  the  equity  and  conscience  of  the  case. 

The  action  of  the  courts  upon  applications  for  new  trials, 
consists  in  a  proper  exercise  of  discretion,  not  arbitrary 
bat  legal,  forming  and  moulding  their  decisions  in  each 
case  according  to  some  precedent,  or  upon  its  own  particu- 
lar circumstances,  so  as  best  to  subserve  the  purposes  of 
substantial  justice.  This  is  the  distinguishing  character- 
istic of  this  head  of  practice,  in  which  it  evidently  ap- 
proaches the  province  of  equity,  acting  upon  a  rule  of 
universal  application,  neither  to  grant  nor  refuse  a  new 
trial  against  the  conscience  of  the  case.  This  salutary 
principle  runs  through  all  the  cases,  and  every  rule  will  be 
found  either  more  intimately  or  remotely  connected  with  it, 
and  controlled  by  it.  While  the  courts  exercise  the  utmost 
cautiony  lest  they  interfere  with  the  province  of  the  jury, 
they  avow  their  readiness  to  interpose,  when  the  justice 
of  the  case  demands  it.  This  is  clearly  put  in  the  lead- 
ing case,  WoiHi  v.  Cfunstan,  by  Olynn^  Ch.  J. :  ^4t  is  in 
the  discretion  of  the  court,  in  some  cases,  to  grant  a  new 
trial,  but  this  must  be  a  judicial  and  not  an  arbitrary  dis- 
cretion.'' In  granting  new  trials,  say  all  the  justices  in 
Allen  V.  Peshall,  '^regard  is  to  be  had  to  the  true  merits  of 
the  case.''(l)      "An  application  for  a  new  trial,"  says 
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Ashhurst,  J.,  in  Edmonson  v.  Mctchellj  "  is  an  application 
to  the  discretion  of  the  court,  who  ought  to  exercise  that 
discretion  in  such  a  manner  as  will  best  answer  the  ends 
of  justice."(l)  And  BiUler,  J.,  in  Estwickr.  Caillaudj{2) 
"  On  an  application  for  a  new  trial,  the  only  question  is, 
whether,  imder  all  the  circumstances  of  the  case,  the  ver- 
dict be  or  be  not  according  to  the  justice  of  the  case,  for 
though  the  judge  may  have  made  some  Uttle  slip  in  his 
directions  to  the  jury,  yet  if  justice  be  done  by  the  verdict, 
the  court  ought  not  to  interfere  and  set  it  aside."  Again  in 
Wilkinson  v.  Payne j{3)  Butter,  J.,  "  If  the  verdict  be  con- 
sistent with  the  justice,  conscience  and  equity  of  the  case, 
we  ought  not  to  grant  a  new  trial."  And  speaking  of  the 
case  of  the  Duchess  of  Mazarine,  he  says,  **  There  can  be 
no  doubt  biit  that  was  the  case  of  a  verdict  against  law, 
yet  the  court  said,  as  the  justice  and  conscience  of  the  case 
were  clearly  with  the  verdict,  they  would  not  interfere." 
And  in  Cox  v.  Kitchin,{4)  where  the  learned  judge  held 
this  language,  he  adds,  ^'  The  defence  is  dishonest  and  un- 
conscientious, and  on  that  groimd  1  think  the  court  ought 
not  to  interpose."  And  per  Gibbs,  J.,  in  Hutchinson  v. 
Piper,  "a  motion  for  a  new  trial  is  not  a  matter  of 
right "(5)  Once  more,  per  Nares,  J.,  in  Rafael  v.  Verelst, 
"  Every  thing  that  can  be  done,  should  be  done,  to  remedy 
an  injury  received,  and  for  that  purpose  boni  judicis  est 
ampliari  jurisdictionem  suam.^\6)  It  is  to  be  remarked 
in  this  case.  Chief  Justice  De  Grey  uses  this  observation— 
"  In  exercising  the  jurisdiction  of  granting  new  trials,  the 
court  is  not  arbitrary,  nor  has  any  discretionary  power." 
To  make  this  consistent  with  the  uniform  declarations  of 
Ae  judges,  the  chief  justice  must  be  understood  as  using 
the  term  discretionary  as  equivalent  to  arbitrary,  and  in- 
tending to  recommend  the  exercise  of  a  sound  judicial  dis- 


(1)  2  Term  Rep.  4.  (2)  5  Ibid.  425.        (3)  4  Ibid.  470. 

(4)  1  Bos.  d^  Pul.  339.     (5)  4  Taunt.  555.    (6)  2  Blacks.  987. 
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OBtioii.  Indeed,  it  is  impossible  to  resist  the  conviction, 
apon  a  cloee  examination  of  the  cases,  that  in  deciding* 
upon  motions  for  new  trials,  courts  of  law  are  compelled 
to  assume  a  power  approximatiog  to  that  of  equity  juris-* 
diction,  and  not  unfrequently  to  put  themselves  in  the  place 
of  the  legislator,  the  more  effectually  to  defeat  injustice. 
To  not  a  few  instances  of  this  exercise  of  discretion,  jthe 
observations  of  the  profoundest  philosopher  of  antiquity 
will  apply :  ''  It  is  equity  supplying  the  defects  of  strict 
I^al  justice,  and  deciding  as  the  legislator  himself  woijdd 
have  done,  had  the  whole  subject  been  in  his  contemj^ 
tion ;  (or  many  particulars  escape  the  notice  of  the  legisla- 
tor, and  (iccasion  the  enactment  of  unjust  laws,  much 
against  his  will :  even  with  his  will  and  consent,  laws  good 
in  general  are  enacted,  but  which,  because  they  are  gene* 
ral,  may  be  found  unjust  in  particular  cases ;  and  it  is  aho* 
gether  impossible  to  comprehend  all  that  indefinite  variety 
of  circumstances  and  conditions  which,  in  each  particular 
iqpplicaticm,  would  render  law  conformable  to  the  dictates 

of  substantial  justice."(l) 

But  notwithstanding  the  difficulty  of  reducing  thejBzer- 
cise  of  discretion  to  rules,  and  the  utter  inqx>ssibility  of 
doing  it  in  every  case,  this  department  of  the  practice  is 
not  deficient  in  this  respect.  Strongly  marked  cases  have 
sprung  up  in  succession,  admitting  the  application  of 
some  well-defined  principle,  and  fiirnishing  a  precedent 
for  all  cases  reducible  to  that  class;  and  in  branches  of 
practice,  attempts  have  been  made  to  classify  the  cases, 
and  present  each  class  with  its  appropriate  rules  and 
illustrations. 

In  conclusion,  whatever  tends  to  detract  from  the  true 
merits  of  a  case,  or  to  impair  the  rights  of  a  party,  so  &r 
tends  to  promote  injustice.    To  correct  this  injurious  re- 


(1)  Arist.  Rhet.  by  Gillies,  pp.  235,  236. 
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salt  is  the  object  of  new  trials.  The  causes  contributing 
to  it  occur  at  every  stage  of  the  proceedings,  and  in  every 
instance  the  wrong  complained  of,  properly  presented  to 
the  court,  will  receive  attention,  and,  if  well  founded,  ob- 
tain relief.  The  injurious  verdict  will  be  set  aside,  for 
want  of  notice  of  trial — irregularity  in  impannelling  the 
jury — ^misconduct  of  the  prevailing  party — ^misbehaviour 
of  the  jury — a  void  verdict — absence,  surprise,  and  mis- 
take of  parties — absence,  surprise,  and  infamy  of  wit- 
nesses— ^improper"  admission  and  rejection  of  testimony — 
misdirection  of  the  jury — ^verdicts  against  law — against 
evidence — excessive  or  reduced  damages — newly  disco^ 
vered  evidence — ^for  erroneous  verdicts  in  hard  actions- 
after  two  trials — and  in  feigned  issues.  In  all  these  cases 
new  trials  will  be  granted  or  refused,  in  accordance  with 
the  dictates  of  justice. 

To  illustrate  the  principles  governing  the  courts  in  their 
decisions  on  applications  of  this  kind,  is  the  object  of  the 
following  work.  That  this  may  be  accomplished  with 
greater  perspicuity,  the  various  causes  of  new  trials  wiU 
occupy  each  a  distinct  chapter,  and  be  taken  up  in  the 
order  above-mentioned. 


OF    NEW    TRIALS. 


CHAPTER  I. 

WANT   OF   DUE   NOTICE   OP   TRIAL. 

It  is  a  pzinciple  pervading  our  free  institutions,  that  no 
one  is  to  be  condemned  unheard.  Wherever  justice  is  fully 
md  impartially  administered,  it  must  be  a  fundamental  rule, 
that  the  party  impleaded  shall  have  due  notice  of  when, 
and  where,  and  against  what,  he  is  to  defend  himself. 
What  constitutes  a  sufficient  notice,  depends  upon  the  rules 
(rf*  the  difierent  courts,  which  are  in  some  degree  arbitrary, 
but  when  once  adopted,  become  the  law  of  the  court.(l) 

1.  Justice  requires,  if  there  be  no  notice,  or  if  it  be  in- 
sufficient, there  having  been  in  truth  no  trial,  that  the  ver- 
dict be  set  aside,  unless  the  defendant  have  appeared  and 
made  his  defence,  which  will  be  construed  into  a  waiver. 

Want  of  due  notice,  therefore,  has  been  held  to  be  a 
proper  ground  for  a  motion  for  a  new  trial ;  but  the  defend- 
ant is  precluded  if  he  appear  at  the  assizes  and  make 
defence.(2)  So  ruled  in  Thermolin  v.  Cole.{3)  In  Rex 
▼.  Bear  J  upon  an  indictment  for  a  libel,  the  defendant  was 
acquitted,  and  upon  motion  for  a  new  trial,  it  was  held 


(1)  Vide  as  to  notice,  1  Chitty's  Arch.  223—226.    Gra.  Prac. 
S^226. 

(2)  Boll.  N.  P.  327.  (3)  2  Salk.  646. 


12  NEW  TRIALS,  [Chap.  I. 

that  in  cases  of  that  description  new  trials  were  never 
allowed,  unless  the  defendant's  acquittal  were  procured  by 
fraud  or  nial-practice.  "  In  indictments  of  perjury,"  say 
the  court,  "  we  never  do  it,  because  the  verdict  is  against 
evidence  ;  but  if  you  prove  a  trick,  as  no  notice,  &c.,  it  is 
otherwise."(l) 

The  effect  of  this  irregularity  is  illustrated  in  a  late  case 
in  the  exchequer  ;  The  Attorney- General  v.  Stevens  and 
PralL{2)  The  defendant's  counsel  had  obtained  a  rule, 
calling  on  the  attorney-general  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted  un- 
der these  circumstances.  The  affidavit  of  Prall  stated 
that  the  defendants  were  in  partnership  in  the  trade  of 
wine  merchants  :  that  Stevens  was  very  old  and  infirm, 
and  left  the  entire  management  of  the  business  to  Prall^ 
and  that  a  joint  information  was  filed  against  them,  on  a 
charge  of  mixing  Cape  with  other  wine,  and  for  smuggUng 
brandy:  that  they  were  both  served  with  subpoenasy  to 
which  they  appeared  and  pleaded,  each  by  a  different  soli* 
citor,  and  clerk  in  court :  that  he  had  instructed  his  attor-* 
ney  to  prepare  his  defence :  that  the  information  had  been 
tried,  and  the  crown  had  recovered  a  verdict  for  £400  for 
the  said  offence,  although  neither  the  deponent,  nor  his 
said  attorney,  had  received  notice  of  trial :  that  he  was 
prepared  for  his  defence,  and  that  Stevens,  relying  on  him^ 
had  taken  no  steps  in  the  cause :  that  he  had  never  heard 
from  any  one  that  notice  of  trial  of  the  information  had 
bieen  given  to  Stevens,  and  that  for  want  of  notice  being 
given  to  deponent,  no  steps  were  taken  for  his  defence,  or 
for  that  of  Stevens,  PralPs  attorney  deposed,  that  after 
having  procured  a  copy  of  the  information,  he  never  had 
notice  of  any  further  proceedings  being  had  in  the  cause, 
till  the  day  before  the  trial,  when  he  heard  from  the  agent 


(})  9  SfOk,  646.  (2)  3  Price,  72, 
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of  the  attorney  of  Stevens,  that  the  canse  was  to  be  tried 
the  next  day.     That  neither  he,  nor  his  clerk  in  court,  had 
receiyed  notice  of  trial :  and  that  he  had  never  any  cooh 
munication  with  Stevens  on  the  subject  of  the  information, 
or  with  his  attorney  or  agent,  till  the  day  before  the  trial : 
and  that  if  he  had  received  due  notice  of  trial,  he  should 
hare  been  prepared  for  the  defence  of  PrcUl,  which  would 
have  been  also  the  defence  of  SievenSj^nrhOj  he  believed,  had 
a  good  defence.     The  attorney  for  Stevens  deposed,  that 
he  was  employed  to  appear  and  plead  for  his  client  only, 
but  that  having  understood  that  Pralts  solicitor  was  pre- 
paring for  his  defence,  which  would  also  be  that  of  thedef* 
fendant  Stevens,  he  therefore  deemed  it  unnecessary  to 
take  any  further  steps  on  his  behalf:  and  that  when  notice 
of  trial  was  received  by  his  agent,  as  attorney  of  Stevens^ 
he  was  not  aware  that  the  defendant  Prall  had  had  no 
notice.    The  agent  of  PrcUPs  attorney  swore,  that  he  had 
directed  his  clerk  in  court  to  appear  for  Prall,  which  had 
been  done :  and  that  a  separate  plea  was  afterwards  put 
on  the  roll  on  the  part  of  Prall :  and  that  neither  he,  nor 
his  derk  in  court,  had  received  notice  of  trial  in  the  cause. 
It  was  urged  against  the  motion,  that  inasmuch  as  the  def* 
fendants  were  partners  in  trade,  and  the  offence  charged 
aflbcted  them  both  jointly,  notice  to  the  clerk  in  court  of 
either,  should  be  deemed  good  notice  to  both.    To  this  it 
was  answered,  that  Stevens  had  a  right  to  his  several  de« 
fence,  that  he  might  have  a  remedy  over  against  Prallj  if 
it  turned  out  that  he  had  by  his  misconduct  led  him  into 
the  difficulty.     The  court  decided,  that,  imder  these  cir- 
cumstances, each  defendant  was  entitled  to  a  separate  no- 
tice of  trial,  and  Prall  not  having  been  served,  they  made 
the  rule  absolute  as  to  both  defendants. 

U  has  likewise  been  held,  that  on  a  new  trial  ordered,  a 
fresh  notice  of  trial  is  necessary ;  otherwise  a  second  new 
trial  will  be  directed.     Bingley  v.  Mollis(m,{\)     "  New 

(1)  3Doag.  402. 
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trial  from  the  northern  circuit.  The  point  determined 
was,  that  on  a  new  trial  a  fresh  notice  of  trial  is  necessary. 
For  want  of  such  notice  in  this  case  a  new  trial  was 
granted."  So  where  a  defendant  had  entered  a  cause  in 
the  marshal's  book,  with  a  mark  of  ne  recipiatur  ;  and 
the  plaintiff  brought  the  case  on  to  trial  on  such  entry, 
without  notice  as  an  undefended  cause,  and  obtained  a 
verdict,  the  court  set  aside  the  verdict  for  irregularity. (1) 

2.  So  where  there  are  two  or  more  actions  depending 
between  the  same  parties,  should  the  notice  of  trial  be  for 
one  case  only,  and  the  defendant  thereby  disconcerted  in 
preparing  his  defence,  and  the  plaintiff  take  a  verdict,  a 
new  trial  will  be  granted. 

One  Usher  had  commenced  two  suits  against  each  of 
the  defendants,  Parmelee,  Mygatt^  and  Siebbins,{2)  one  for 
dander  as  a  clergjrman,  the  other  as  a  merchant.  A  no- 
tice of  trial  was  served  in  the  three  causes,  one  against 
each  defendant,  nine  days  before  the  circuit.  The  defend- 
ants' attorney  applied  to  the  plaintiffs  counsel,  who  resided 
near,  to  know  which  three  causes  were  intended  to  be 
tried,  who  answered  he  was  not  informed ;  but  two  days 
after  acquainted  him  the  plaintiff  would  try  the  suits  in 
which  he  had  declared  for  slander  of  him  as  a  clergyman, 
if  he  could  obtain  his  witnesses,  otherwise  he  would  try 
the  other  suits.  The  defendants'  counsel  had  procured  a 
stay,  with  notice  of  motion  to  set  aside  the  notice  as  vague, 
which,  after  the  circuit,  he  countermanded,  and  the  plain- 
tiffs attorney  gave  notice  of  motion  for  costs,  for  preparing 
his  causes  for  trial,  and  of  the  motion.  The  court  denied 
the  plaintiffs  motion  with  costs,  and  in  remarking  upon 
the  notice  say:  ''Under  the  peculiar  circumstances  of 
these  cases,  the  notices  of  trial  were  insuficient,  as  not 


(1)  Watson  Y.  Gowar,  8  Dow.  &  Ryl.  456. 

(2)  Lisher  y  Parmelee^  1  Wend.  22. 
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apprizing  the  defendants  of  the  causes  intended  to  be  tried. 
The  plaintiff  had  held  the  defendants  to  the  strictest  prac* 
tice,  by  giving  notice  at  the  latest  possible  moment,  and  he 
shonid  have  seen  that  the  notice  thus  given  was  perfect  as 
to  the  end  for  which  notice  is  given." 

3.  But  upon  a  motion  for  a  new  trial,  on  account  of  the 
insufficiency  of  the  notice,  the  court  will  inquire  whether 
the  defendant  could  reasonably  be  misled,  and  will  grant 
or  refuse  the  motion  in  their  discretion. 

Thus  in  Batten  v.  Harrison^  a  rule  nisi  had  been  ob- 
tained, calling  upon  the  plaintiff  to  show  cause  why  a  writ 
of  inquiry  executed  in  this  cause  should  not  be  set  aside 
for  irregularity.  The  irregularity  complained  of  was  ISm: 
"  Tuesday,  the  14th  day  of  January  instant,"  whereas  the 
14th  of  January  fell  on  a  Thursday,  and  on  which  day 
the  writ  of  inquiry  was  in  &ct  executed.  It  appeared,  that 
on  the  morning  of  Thursday,  the  14th,  the  plaintiff's 
attorney  met  the  defendant,  who  told  him  that  his  notice 
vas  irregular,  and  he  should  not  attend  the  inquiry,  but 
did  not  point  out  to  the  attorney  what  the  irregularity  was* 
In  showing  cause,  the  counsel  cited  Dae  v.  Kightly^{\) 
where  the  court  of  king's  bench  held  a  notice  to  quit  at 
'^  Lady-day,  which  will  be  in  the  year  1795,"  the  same 
being  deltyered  at  Michaelmas,  1795,  to  be  sufficient  to 
soi^rt  an  ejectment,  the  year  1796  being  rejected  as  im- 
possible. Lord  Alvanley,  Ch.  J. — "  It  is  clear  that  the 
defendant  was  not  misled  by  this  error  in  the  notice,  bat 
that,  relying  on  the  irregularity,  he  neglected  to  attend  the 
execution  of  this  writ  of  inquiry.  But  though  Tuesday 
was,  by  a  clerical  mistake,  introduced  instead  of  Thursday, 
jet  the  notice  being  for  '  Tuesday,  the  14th  of  January 
instant,'  a  given  day  does  seem  to  be  thereby  pointed  out. 


(1)  7  Tenn.  Rep.  59. 
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The  case  of  the  notice  to  quit,  af^ars  to  me  a  very  strong 
authority  in  favour  of  our  rejection  of  the  word  "  Tuesday/* 
and  thus  making  it  a  regular  notice  of  a  writ  of  inquiry  to 
hid  executed  on  the  14th  of  January.  Therefore,  as  the 
defendant  is  not  stated  to  have  sustained  any  injury  by  his 
non-attendance,  at  the  execution  of  the  writ  of  inquiry, 
Ithink  it  ought  not  to  be  set  aside."(l) 

So  in  Wolfe  v.  Horton,{2)  On  certiorari  to  the  mayor's 
court,  after  issue  joined,  the  plaintiff,  without  declaring  de 
navoy  served  a  notice  of  trial  for  Tuesday,  the  18th  of 
April,  and  took  an  inquest.  The  defendant  moved  to  set 
aside  the  inquest,  and  urged,  among  other  things,  that  the 
Botice  of  trial  being  for  Tuesday  instead  of  Monday,  the 
18th,  was  insufficient,  and  therefore,  on  this  groimd,  as 
well  as  the  others,  the  application  ought  to  be  granted. 
P0r  Curiam — "  The  last  objection  is  a  captious  attempt 
to  take  advantage.  The  period  at  which  the  sittings  were 
held  was  a  matter  of  general  notoriety.  The  day  of  the 
month  was  right ;  and  though  that  of  the  week  was  wrong, 
it  could  not,  as  the  plaintiff's  counsel  have  remarked,  mis- 
jlead,  and  must,  therefore,  be  rejected  as  surplussage,  for  it 
was  not  necessary  to  state  it." 

In  Bander  y^CovUI,(3)  the  plaintifi's  attorney  noticed  this 
loause  for  trial  and. inquest  by  a  notice  dated  November  3, 
Jl824,)that  it  would  be  tried  at  the  next  circuit  court  to  be 
Md  in  and  for  the  county  of  Rensselaer,  at,  &c.,  on  the 
ilhird  Monday  of  November  instant,  whereas  the  circuit  was 
qppointed  for,,  and  commenced  on  the  next  day,  the  third 
Tuesday  of  that  month ;  but  it  appeared,  by  various  oon- 
cuelsatiolis  between  the  counsel  of  the  parties,  which  took 
j^oieein  the  course  of  the  circuit,  that  the  defendant's  coun- 
adl.or  Attorney  was  not  misled  by  the  mistake.  The  plain- 
.ttff'a.coufisel  took  an  inquest  by  d^ult,  which  the.  defend- 


(1)  3  Bo8.  db  Pul.  1.        (2)  3  Caines,  86.        (3)  4  Cowen,  60. 
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ant  moved  to  set  aside,  for  the  defect  in  the  notice.  Sed 
per  Cur, — "  In  determining  the  suflSciency  of  this  and  the 
like  notices,  it  is  a  general  rule,  that  we  will  inquire  whe- 
dier  the  attorney  or  party  was  misled  by  the  defect.  Now 
thoogh  these  circuits  are  not  appointed  by  law,  yet  notice 
IB  required  to  be  published,  and  the  attorneys,  especially 
where,  as  here,  they  live  directly  in  the  neighbourhood  of 
the  circuit,  must  look  to  it.  But  we  will  also  examine  the 
question  whether  the  pcurty,  his  attorney,  or  counsel,  have, 
in  &ct,  been  mided  :  and  it  appears  clearly,  in  this  casei 
that  they  have  not.    The  motimi  must  be  denied." 

4.  Should  injustice  be  done,  however,  by  retaining  the 
verdict,  the  inquest  will  be  set  aside,  and  a  new  trial 
granted. 

As  in  Yate  v.  Swaine,{l)  A  rule  was  obtained  to  show 
cause  why  the  writ  of  inquiry  of  damages  and  inquisition 
thereon  should  not  be  set  aside.  Two  objections  were 
made ;  one  that  the  notice  was  served  upon  the  defendant 
himself  and  not  his  attorney ;  and  the  other,  that  the  time 
appointed  by  the  notice  for  executing  the  writs  of  inquiry 
was  between  the  hours  of  ten  and  five.  It  was  admitted 
for  plaintiff  that  both  objections  were  good ;  but  it  was 
insisted  that  both  of  them  were  cured,  by  one  Russel,  an 
attorney's  clerk  attending  at  the  execution  of  the  writs  of 
inquiry  on  the  part  of  the  defendant,  cross  examining 
plaintiff's  witnesses,  and  producing  a  witness  for  defend- 
ant The  damages  were  £260.  No  special  damages 
being  laid,  and  it  appearing  that  plaintiff  was  confined  for 
no  longer  time  than  twenty-six  days,  and  plaintiff  himself 
making  no  afildavit  about  the  damages  or  imprisonment, 
the  court  thought  the  damages  excessive,  and  ordered  the 
inquiry  to  be  set  aside  upon  payment  of  costs,  and  a  new 


(1)  Barnes,  233. 
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writ  of  inquiry  to  be  executed'  before  a  judge  at  next 


So  in  Love  v.  Jarret,{l)  Defendant  had  time  to  plead 
by  a  judge's  order  rejoining  gratis.  Plaintiff  delivered  a 
paper  book  containing  a  bad  replication,  and  an  issue 
joined  by  defendant.  Defendant's  agent's  clerk  received 
and  paid  for  the  paper  book :  but  his  master  perceiving  the 
replication  to  be  bad,  returned  the  book  to  plaintiff's  agent, 
and  gave  notice  of  the  mistake,  notwithstanding  which, 
plaintiff  went  on  to  trial  and  had  a  verdict  without  defence, 
and  rule  absolute  to  set  aside  the  verdict  without  costs. 


(1)  Barnes,  457. 


CHAPTER  II. 

FOR  IRREGULARITY  IN  EMPANNELLING  THE  JURY. 

By  the  laws  of  this  state,  it  is  provided  that  '^  No  mem- 
ber of  this  state  can  be  disfranchised,  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  Icmd,  or  the  judgment  of  his 
peers.''(l)  These  peers  consistof  twelve  good  and  lawful 
men  (probi  et  legates  homines)  possessing  such  quailfica- 
tions,  and  convened  and  empannelled  by  such  formalities  as 
the  law  prescribes.(2)  It  is  a  provision  derived  from  Magna 
Charta,  and  introduced  into  Uie  several  constitutions  of  the 
different  states  and  of  the  United  States.(3)  If^  therefore, 
these  forms  be  disregarded,  and  the  case  tried  by  incompe- 
tent persons,  irr^^arly  summoned  and  empannelled,  or  one 
man  personate  another,  the  verdict  will  or  will  not  be  set 
aside,  according  as  the  party  complaining  may  or  may  not 
have  sustained  injury  by  the  irregular  proceeding.(4) 

The  former  practice  was  strict  in  this  respect.  The  com- 
petency of  jurymen  was  rigidly  scanned,  and  even  inquests 
set  aside  for  what  would  now  be  disregarded  as  slight  irre^ 
gularities  unless  actual  injury  ensued. 

I.  The  verdict  has  been  set  aside  where  some  of  the 
jurors  have  been  notoriously  deficient  in  property,  or  the 
personal  qualifications  required  by  law,  or  when  personated 
by  others. 


(1)  1  R.  S.  93.  §  7. 

(2)  Vide  2  R.  S.  413,  414,  and  Gra.  Prac.  245. 

(3)  Vide  3  Peters,  446. 

(4)  At  to  the  qualifications  of  jurors,  see  2  R,  S,  411,  §  13, 
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In  Stainton  v.  Beadle,  a  rule  had  been  obtained  to  show 
cause  why  the  inquisition  should  not  be  set  aside  on  the 
ground  that  the  writ  of  inquiry  had  been  executed  at  the 
time  of  the  assizes  before  jurymen,  some  of  whom  were  debt- 
ors taken  out  of  prison  for  the  purpose.  This  was  opposed 
on  the  ground  that  the  defendant's  attorney  had  attended 
the  execution  of  the  writ ;  but,  per  Lord  Kenyan,  Ch.  J. — 
''  My  doubt  at  first  was  whether  the  defendant  had  not 
waived  taking  advantage  of  this  objection  by  appearing 
before  the  sheriff:  but  for  the  precedents  sake,  we  ought  to 
set  aside  this  inquisition.^'  His  lordship  also  hinted  that, 
if  the  sheriff  had  been  made  a  party  to  the  rule,  perhaps 
the  court  would  have  made  him  pay  the  costs  of  the  ap- 
plication.(l) 

So  when  a  juror,  although  regularly  summoned  and 
returned,  personated  another. 

In  Norman  v.  Beauin(mt,{2)  Richard  Oeater,  summoned 
^d  returned  as  a  juror,  did  not  attend  the  assizes ;  but  one 
Richard  Sheppard,who  was  verbally  summoned  to  serve  as 
a  juror  on  the  crown  side,  did  attend :  when  Richard  Geater 
was  called,  Richard  Sheppard  (thinking  himself  called)  an- 
swered and  was  sworn  as  a  juror.  Defendant  insisted,  that 
fhe  verdict  was  null  and  void,  the  trial  not  having  been  by 
twelve  but  by  eleven  jurors  only.  Neither  party  knew 
any  thing  of  the  mistake  till  after  the  trial.  It  was  urged 
for  plaintiff  that  defendant  ought  to  have  challenged  Shep- 
pard; that  after  recording  the  verdict  no  averment  can  be 

s 

(idmitted  against  the  record ;  that  Sheppard^s  place  of 
abode  was  different  from  that  of  Oeater,  which  would  have 
been  good  matter  of  challenge,  and  if  defendant  could 
aver  against  the  record,  yet  the  defect  is  cured  by  the  sta- 
tute. The  verdict  was  for  plaintiff,  damages  one  shilling; 
pind  Lord  Ch.  Justice  Lee,  who  thed  the  cause,  had  certifiecl 


(1)  4  Tenn  Rep.  473.       (2)  WiUes,  484.  S.  C.  Barnes,  453, 


Chtp.  n.]  EMPANNELING  THE  JURY.  21 

to  entitle  plaintiff  to  costs.  Per  Our. — By  the  statute 
3  Geo.  n.,  all  the  twelve  jurors  ought  to  be  drawn  out  of 
the  box,(l)  and  the  name  of  Richard  Sheppard  was 
never  put  into  the  box.  The  court  are  not  bound  by  the  re- 
ooid.  Here  has  been  no  trial,  nor  is  the  defect  cured  by 
the  statute.  The  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  was  made  absolute. 

Qo^isiRusaelv.  £a/l,(2)defendantpaid  twenty-five  pounds 
into  court  on  the  common  rule;  plaintiff  refused  to  accept 
the  money,  proceeded  to  trial,  and  on  a  full  hearing  of  the 
merits,  had  a  verdict  for  £26,  the  exact  sum  paid  into 
eoart^  (in  consequence  wherof  plaintiff  not  having  recover- 
ed more,  was,  by  the  rule,  liable  to  pay  costs  to  defendant) 
To  avoid  which,  plaintiff  moved  to  set  aside  the  verdict, 
objecting,  that  the  cause  was  tried  by  eleven  jurors  only. 
It  appeared  that  one  John  Pearce,  summoned  on  the  jury, 
did  not  appear,  but  his  son  of  the  same  name,  not  qualified, 
attended  the  assizes,  and  when  the  father  was  drawn,  ftnd 
called,  answered  for  him,  and  was  sworn  on  the  jury. 
Per  Our. — "  The  verdict  by  eleven  jurors  only  is  no  ver- 
dict :  it  is  null  and  void." 

And  the  same  rule  has  been  held  to  apply  where  the  juror 
is  destitute  of  the  necessary  personal  qualifications. 

The  wisdcNn  of  the  law  declaring  that  a  juror  be  omni 
exceptione  major,  contrasted  with  the  evil  consequences 
that  mi^t  result  from  a  too  rigid  adherence  to  the  rule,  was 
itrongly  tested  in  a  recent  case,  the  King  v.  TVemaine.{3) 
A  new  trial  was  ordered,  it  appearing  that  a  juror  regu- 
larly summoned  had  been  personated  by  mistake  under 
the  following  circumstances.  A  special  jury  had  been 
directed,  but  all  the  special  jurymen  summoned  not 
being  in  attendance,  a  tales  was  prayed  on  the  part  of 


(1)  AcccHrd.  2  R.  S.  420.  $  60;  61.  (2)  Barnes,  455. 

(3)  7  Dow.  6l  Ryl.  684, 
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the  crown.  In  the  tales  panel  annexed  to  the  record 
W98  the  name  of  "  John  Williams,"  and  that  name  being 
called  by  the  associate,  a  person  who  answered  thereto 
went  into  the  box,  and  being  sworn  of  the  jury,  joined 
with  the  rest  in  returning  the  verdict.  After  the  trial 
was  concluded,  it  was  discovered  that  the  name  of 
the  person  who  thus  answered  was  Richard  Henry 
Williams,  the  son  of  John  Williams :  that  he  was  an 
in&nt  under  the  age  of  twenty-one,  being  only  of  the 
age  of  twenty  years  and  six  months :  that  he  had  not  been 
mimmoned  on  the  jury,  and  that  he  was  not  qualified  in 
respect  of  property  to  serve,  being  possessed  of  no  freehold 
or  copyhold  estate  whatever.  It  appeared  from  the  affir 
davit  of  the  young  man  himself,  that  his  Either  had  been 
jnimmoned  to  attend  as  a  jur3rman  at  the  assizes :  but  that 
being  unable,  from  lUness,  to  appear,  he  had  requested  the 
deponent  to  attend  for  him :  that  he  attended  accordingly : 
and  that  upon  hecuing  the  name  of  John  Williams  called 
)ie  answered  thereto,  and  went  into  the  box,  and  took  the 
jurjrman's  oath,  not  knowing  that  there  was  any  harm  in 
80  doing.  All  collusion  between  the  deponent  and  defend- 
ant was  denied. 

Against  the  motion,  it  was  urged,  that  the  objection 
ought  to  have  been  taken  at  the  trial,  and  the  juror  chal- 
lenged,  and  the  great  injury  that  must  result  to  the  admi- 
nistration of  justice,  should  the  objection  be  entertained ; 
and  HiU  v.  Yates,{l)  and  "  The  Case  of  a  Juryman,"(2) 
which  will  be  noticed  hereafter,  were  cited.  The  judges 
deUvered  their  opinions  seriatim,  two  of  which  are  selected 
as  illustrative  of  the  rule. 

Abbott,  Ch.  J.  "  I  am  of  opinion  that  there  ought  to  be 
a  new  trial.  I  do  not  see  how  a  challenge,  properly  so 
called,  could  have  been  taken  to  this  person,  he  not  having 
been  summoned  as  a  juror.    If  he  had  been  returned  on 


(1)  12  East,  229.  (2)  Ibid,  in  notU, 
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the  paDel;  then  a  challenge  would  have  been  the  proper 
mode  of  objecting  to  him.    No  person  on  either  side  of 
this  case  appears  to  have  been  aware  that  this  young  man, 
who  had  thus  intruded  himself  into  the  box  was  not  the 
party  really  returned  upon  the  jury.    The  cause  being 
to  be  tried  by  a  special  jury,  the  tales,  if  prayed,  would 
be  to  be  taken  from  some  other  list,  and  a  tales  being 
prayed,  this  person  is  supposed  to  be  taken  from  that 
other  panel.    I  am  aware  of  the  difficulty  mentioned  by 
Lord  Ellenborough,  in  Hill  v.  Yates,  that  this  objection 
would  afford  an  opportunity  for  practice ;  that  by  imder- 
hand  contrivances;  a  party  might  get  a  person  idio  is 
disqualified  to  answer  for  another,  and  to  serve  on  the 
jury,  reserving  to  himself  the  power   of  bringing  the 
objection  forward,  if  the  objection  should  be  against  him. 
There  is  that  difficulty  certainly,  and  it  is  necessary  to 
guard,  as  well  as  we  can,  against  such  practices :  but  I 
do  not  know  that  we  should  be  justified,  merely  from  the 
apprehension  of  mischief  that  may  arise  in  some  cases 
hereafter,  by  reason  of  illegal  practices  of  that  kind,  in 
going  the  length  (which  we  must  do  if  we  refuse  Ait 
rule)  of  sa3ring,  without  any  practice  on  either  side,  that 
a  verdict  pronounced  by  a  jury,  on  which  a  person  incom- 
petent, both  by  reason  of  nonage  and  want  of  qualification, 
has  served,  ought  to  stand,  particularly  in  a  oase  so  highly 
penaL    I  think  we  must  not  suffer  ourselves  to  be  influ- 
enced on  the  present  occasion  by  an  apprehension  of  ill 
consequences  that  may  arise  in  other  cases  hereafter. 
Indeed,  it  is  not  very  likely  that  such  practices  can  be  of 
frequent  occurrence,    or  that  many  persons  would  be 
likely  to  interpose  and  serve  on  a  jury  to  whom  such  an 
objection  as  this  would  arise.    Considering  the  way  in 
which  this  objection  has  occurred,  and  that  we  are  not 
restrained  by  any  technical  rule  of  law,  I  think  we  are 
bound  to  look  to  the  facts  of  this  particular  case,  and  say 
that  the  only  mode  of  correcting  ttiis  ertot,  is  to  make  the 
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rule  absolute  for  a  new  trial.  It  is  quite  clear  that  it  can' 
not  be  corrected  in  any  other  way." 

Holroyd^  J.—^^  It  appears  to  me,  that  in  this  case  we 
could  not  pronounce  a  judgment  upon  the  verdict  against 
the  defendant.  The  affidavits  acquit  the  defendant  of  all 
&ult  in  the  transaction,  and  discharge  him  of  any  privity 
to  this  young  man's  serving  on  the  jury.  The  verdict 
has  been  found  by  eleven  competent  jurymen  only.  The 
twelfth  is  by  law  incompetent,  he  not  having  attained  the 
age  at  which  the  law  considers  him  of  capacity  to  judge 
on  matters  of  this  kind :  and  that  being  so,  we  ought  not 
to  pass  judgment  upon  a  verdict  so  found,  particularly  in 
so  serious  a  crime  as  perjury.  To  support  a  judgment, 
it  must  be  founded  on  a  verdict  delivered  by  twelve  com- 
petent jurors.  This  man  was  incompetent,  and  there- 
fore there  has  been  a  mis-trial." 

So,  in  Drumgoold  v.  Homey  where  a  special  jury  was 
directed,  and  the  whole  panel  neglected  to  attend,  and  the 
cause  was  tried  by  talesmen,  a  new  trial  was  granted  upon 
the  ground  that  the  cause  had  been  tried  by  a  jury  alto- 
gether different  from  that  which  the  law  provided.  ^^  Sudbi 
a  proceeding,  if  sanctioned,"  say  the  court,  ^^  would  directly 
defeat  the  object  contemplated  in  cases  of  iiiqMrtanoe  and 
intricacy,   by  securing  to  the  party  a  more  complete 

j«ry."(i) 

8.  But  if  the  juror  be  qualified  in  other  respects,  the  ver- 
diotwill  not  be  set  aside  upon  the  ground  of  his  personating 
another  through  misapprehension,  when  no  injustice  has 
been  done. 

T%e  case  oi  Hill  v.  Ya/e^,(2)  the  weight  of  which  was 
ao  much  felt  in  the  last  cited  case,  was  this :  the  plaintiff 
bad  obtaiiied  a  verdict  which  the  defendant  moved  to  set 


(1)  1  Hud.  ^  Brooke,  412.  (2)  12  East,  229. 
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aside,  because  the  son  of  one  of  the  jurjrroen  returned  upon 
the  panel,  had  answered  to  his  father's  name  when  called, 
and  bad  served  upon  the  jury ;  which  £eu^  was  now  verified 
by  the  affidavits  of  the  son,  and  of  the  defendant's  attorney, 
and  also  of  the  shenffs  officer  who  summoned  the  jury, 
and  who  swore  to  having  sunmioned  the  fiither  and  not 
the  80O,  and  he  referred  to  the  case  of  Norman  v.  Beau- 
Moii/.(l)  The  canrtj  however,  considering  the  extreme 
mischief  which  mig^t  result  to  the  public  from  setting 
aside  a  verdict  upon  a  motion  for  a  new  trial  on  such 
ground,  inasmuch  as  the  same  objection  might  happen  to 
lie  against  every  verdict  on  the  civil  and  criminal  sides  at 
the  assizes,  refused  to  entertain  the  motion  ;  but  said,  that 
ii^  upon  consideration  and  consultation  with  the  other 
judges,  they  found  themselves  bound  to  grant  it,  they 
would  of  iheir  own  accord  award  the  rule  prayed  for^ 
And  afkerwaids,  towards  the  end  of  the  term,  Lord  Elr 
Imbonmghy  Ch.  J.,  after  adverting  to  the  motion  which 
had  been  made,  and  to  the  two  cases  which  were  then 
mentioned,  observed,  that  in  the  latter  of  them  the  court 
appeared  to  have  considered  the  application  as  a  mat- 
ter within  dieir  discretion ;  and  no  injustice  having  been 
done,  they  had  refused  to  interfere.  His  lordship  then 
mid,  that  he  had  mentioned  this  case  to  all  the  judges,  and 
they  were  all  of  opinion,  that  it  was  a  matter  within  their 
discretion  to  grant  or  refiise  a  new  trial  on  such  a  ground; 
and  that  if  no  injustice  had  been  done,  which  was  not 
pietttided  in  this  instance,  they  would  not  interfere  in  this 
mode,  but  leave  the  party  to  get  rid  of  the  verdict  as  he 
mig^t:  thatif  they  were  to  listen  to  such  an  objection,  they 
might  set  aade  half  the  verdicts  given  at  every  assizes^ 
where  the  same  thing  might  happen  from  accident  and 
inadvertence,  and  possibly  sometimes  from  design,  espe* 
cially  in  criminal  cases. 

^^— B-l     I  1     -     - ■ 

(1)  WOles,  484; 
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The  two  cases,  although  apparently,  are  not  in  reality 
at  variance.  In  both  instances  a  son  personates  his  &ther : 
but  in  the  one  it  seems  to  have  been  taken  for  granted  the 
juror  was  qualified,  and  the  objection  went  to  the  irregu- 
larity of  his  not  having  been  summoned :  in  the  other  he 
was  disquaUfied,  being  a  minor  and  destitute  of  property, 
and  therefore  l^ally  incompetent.  This  was  something 
more  than  a  mere  formal  objection.  Had  he  been  returned 
agreeably  to  all  the  forms,  but  no  opportunity  allowed  to 
challenge  him,  his  incompetency  had  remained,  and  the 
objection  been  entitled  to  the  same  consideration.  Upon 
this  distinction  the  court  lay  great  stress  in  Tremain^s 
case,  and  thus  avoid  collision  with  the  principle  established 
in  mil  V.  Yates  ;  and  the  rule  to  be  extracted  from  both  is, 
that  when  in  empannelling  the  jury  there  is  blameless 
omission  or  misapprehension  of  the  forms,  it  will  not  vitiate 
the  verdict,  but  if  in  addition  to  this  the  juror  be  legally 
disqualified,  and  no  opportunity  given  to  challenge  him, 
the  verdict  will  not  cure  the  defect,  and  a  new  trial  will  be 
granted. 

The  "  case  of  a  jur3rm^,"(l)  referred  to  in  HUl  v. 
Y(ites,  and  Rex  v.  TVemaine,  was  this :  after  the  business 
on  the  crown  side,  at  the  summer  assizes  for  the  county  of 
the  town  of  Newcastle,  was  finished,  it  was  discovered 
that  Robert  Curry ^  "who  served  upon  the  jury,  had  an- 
swered to  the  name  of  Joseph  Curry  in  the  sheriffs  panel, 
and  had  been  sworn  by  that  name*  Upon  further  inquiry, 
it  appeared  that  there  was  a  person  of  the  name  of  Jasepk 
Curry  belonging  to  Newcastlej  but  not  at  that  time  resi- 
dent within  the  town  or  county :  that  Robert  Curry  was 
qualified  to  serve  on  juries,  and  had  been  summoned  by 
the  bailiff  to  attend  on  the  crown  side  as  a  juryman  at 
this  assize.    All  this  was  mentioned  to  Mr.  Baron  Eyre^ 


Cl)  12  Bast,  231. 
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who  conceiving  it  to  amount  to  nothing  more  than  mere 
misnomer  in  the  panel  of  the  jurymen  intended  to  be 
rotnmed,  and  who  did  serve,  and  that  it  was  but  cause  of 
challenge,  which  on  being  stated  would  have  been  in- 
stantly removed  by  altering  the  panel :  and  that  after  judg- 
ment it  could  not  be  assigned  as  error,  did  not  incline  to 
interpose  upon  the  ground  of  a  supposed  irregularity  in 
the  proceedings:  but  Mr.  Chamber  and  Mr.  Yilliers, 
(coimsel,)  having  afterwards,  in  the  nisi  prius  court  for  the 
oounty  of  Northumberland,  stated  these  bucts  to  the  baron, 
and  pressed  them  as  amounting  to  a  mis-trial,  the  baron 
dumgfat  fit  to  respite  the  execution  of  a  convict  for  foigery, 
that  he  mig^t  have  an  opportunity  of  advising  with  the 
judges  upon  this  occurrence.  On  the  first  day  of  Michael- 
wuu  texm,  1783,  the  judges  were  unanimously  of  opinion 
that  this  was  no  ground  of  objection,  even  if  a  writ  of 
efooT  were  brought ;  much  less  on  a  summary  application. 
In  this  case  the  juror  was  duly  qualified.  All  the  forms 
had  been  comphed  with,  and  being  the  person  intended, 
he  answered  to  the  call  of  Joseph  Curry  without  correct- 
ing the  mistake,  thus  presenting  a  case  of  the  slightest  ima- 
ginable informality,  and  clearly  falling  within  the  province 
ef,  judicial  discretion. 

3.  A  variance  in  the  name  of  one  of  the  jurors,  and 
that  whether  christian  or  surname,  has  been  held  fiital,  and 
and  a  new  trial  ordered. 

Thus,  in  Fermor  v.  Dorringt(m.{l)  Action  for  words, 
which  were,  "I  will  prove  Fermor  to  be  a  perjured  knave  :" 
after  verdict  it  was  allied  that  in  the  venire  faciei  and 
iisirinffasj  one  Tavemer  was  named  one  of  the  jurors,  but 
ia  the  return  of  the  distringas  in  Ueu  of  Tavemer  one 
Turner  was  returned,  and  was  sworn,  and  tried  the  mat- 


<1)  Cio.  Eliz.  222. 
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ter ;  so,  say  the  court,  it  is  a  mi&-trial,  being  tried  by  one 
that  was  not  returned  in  the  venire  faciciSj  and  Coke  cited 
a  precedent  in  this  court  between  Dousby  and  WiUot, 
where  a  juror  was  returned  by  the  name  of  Gregory  Wilr 
lot  J  and  in  the  distringas  he  was  named  George  W.  and 
he  with  others  passed  upon  the  inquest,  and  for  this  cause 
the  judgment  was  stayed :  and  another  precedent  in  the 
exchequer,  where  one  Mizasl  was  returned  upon  the  ventre 
fttdiis,  and  upon  the  distringas  one  Michaelj  and  both  these 
were  returned  for  surnames :  and  because  Michael  waa 
sworn,  &c.,  the  judgment  was  sta3red,and  so  it  seemed  to  the 
court :  but  they  at  first  doubted  if  the  variance  in  the  sur- 
^lame  be  a  cause  to  stay  judgment,  but  for  variance  in  the 
•christian  name  they  agreed  clearly  the  judgment  shall  be 
stayed,  but  one  may  have  two  surnames  :  but  afterwards 
^t  was  resolved  the  judgment  should  be  stayed. 

So  in  a  case  of  attaint,  Hassett  v.  Payne^iX)  Coke  show- 
ed to  the  court,  that  in  the  first  venire  of  the  petit  jury,  one 
George  Ellinger  was  returned,  and  upon  the  distringas 
Gregory  EUinger  was  returned,  and  appeared  in  lieu  of 
George  Ellinger,  and  was  sworn  and  tried  the  matter :  so 
the  trial  was  by  eleven,  and  then  no  attaint  lieth :  and  of 
this  opinion  was  the  whole  court,  and  for  this  cause  the 
attaint  was  stayed. 

A  distinction  was  early  taken  between  the  christian  and 
surname.  Thus  in  Displyn  v.  Sprat,(V)  In  the  vemre 
folios  one  of  the  panel  was  named  TAo.  Barker  of  D^  and 
in  ih%  distringas  juratorumhib  was  left  out,  and  Tlio,  Car- 
ter deD-  put  in  his  place:  and  at  the  nisi  prius  Tho.  Carter 
was  sworn,  and  with  others  tried  the  issue.  Coke  alleged 
this  in  arrest  of  judgment ;  for  now  there  were  but  eleven 
of  the  panel,  Tha  Carter  being  mistaken,  and  fidsely  named 
for  Tha.  Barker,  as  in  a  venire  facias  a  juror  was  returned 


(1)  Cro.  Eliz.  256.  (2)  Ibid.  67. 
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by  the  name  of  Oeorge  Thompson,  and  in  the  distringas 
juTcU.  he  was  named  Gregory  Thompson,  and  sworn  at  the 
nisi  prins ;  and  this  was  held  a  void  verdict.  But  the  court 
said,  there  is  a  great  difference  between  a  mistake  in  the 
name  of  baptism  and  in  the  surname :  for  a  man  can  have 
but  one  name  of  baptism,  but  may  have  two  surnames. 

At  common  law,  however,  both  names  stood  upon  the 
same  foot ;  but  by  21  Jac.  I.  to  {Nrovide  against  mistakes  in 
the  surname  it  was  specially  enacted,  that  "  no  judgment 
shall  be  stayed  or  arrested  after  a  verdict,  because  any  of 
the  jury  who  tried  the  issue  is  misnamed,  either  in  the  sur- 
name, or  addition  in  any  of  the  jury  process,  or  in  any  re- 
turn thereupon,  so  as  upon  examination  it  appears  to  be 
the  same  person  who  was  meant  to  be  returned."  This 
settled  the  point  as  to  surnames,  but  left  the  christian  name 
as  before.  But  it  has  been  since  held  in  Roe  v.  Devys^iX) 
that  though  the  statute  21  Jac.  I.  extended  only  to  sur- 
names, christian  names  were  amendable  at  common  law, 
as  being  on  misprisions  of  the  clerk. 

It  obtained  as  a  general  rule,  therefore,  as  well  before  as 
since  the  statute  of  James,  that  when  the  juror  who  serves 
has  been  summoned  by  his  right  name,  and  is  the  same 
person  returned  and  sworn,  although  by  a  mistaken  name 
the  irregularity  is  amendable,  and  will  not  be  allowed  to 
prevail  either  on  motion  in  arrest  of  judgment,  or  for  a  new 
triaL  Thus  in  Wrey  v.  TAorw.(2)  This  was  an  action 
fat  breaking  and  entering  plaintiff's  close,  &c.  Defendant 
justified  in  right  of  a  way — plaintiff  replied  extra  viam  ; 
whereon  issue  was  joined,  and  a  special  jury  and  view 
applied  for  and  granted.  The  name  of  Henry  Luppincott 
of  Alverdiscott,  Esq.  was  taken  out  of  the  freeholder's  book, 
and  he  stood  as  a  juryman,  and  was  returned  among  the 
oth^r  jurors,  in  the  panel  annexed  to  the  writ  of  venire 


(1)  Cro.  Car.  568-  (2)  Barnes,  454. 
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facias  ;  and  was  summoned,  and  did  attend  both  on  the 
view  and  at  the  trial.  After  a  verdict  for  the  plaintiff  oa 
the  merits  of  the  cause,  defendant  moved  to  set  aside  the 
verdict,  Mr.  Luppincott's  christian  name  being  Harry ^  and 
not  Henry ;  and  produced  an  affidavit  thereon  from  two 
persons.  Per  Cur. — "  This  affidavit  ought  not  to  be  re- 
ceived in  a  motion  for  a  new  trial.  The  record  and  all 
the  jury  process  are  uniform.  Mr.  Luppincott  is  the  real 
person  returned,  and  intended  to  be  a  juror,  and  there  is 
no  pretence  that  the  verdict  is  unjust.  It  is  conmionly 
understood,  that  Henry  and  Harry  are  the  same  name : 
or  that  Harry  is  the  same  name  as  Henry  corruptly  spelled. 
The  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside  was  discharged." 

And  in  the  Countess  of  RtUlatuPs  CBse,{l)  In  debt  on 
a  bond  of  £500,  brought  by  the  Countess  of  Rutland,  the 
defendant  pleaded  to  issue,  and  it  was  found  for  the  plain- 
tiff. And  now  in  arrest  of  judgment  it  was  showed,  that 
one  Robert  Moore  was  returned  on  the  venire  &cias,  and 
so  named  in  the  distress,  but  in  the  panel  before  the  justices 
of  nisi  prius^  by  misprision  he  was  named  Robert  Mawre^ 
and  so  on  the  postea :  upon  which  it  was  said,  that  a  stran- 
ger who  was  not  returned,  was  sworn  and  gave  a  verdict ; 
for  which  cause  judgment  should  not  be  given.  But  it  was 
resolved  by  the  whole  court,  that  if  it  could  appear  by  ex- 
amination, that  his  right  name  is  Robert  Moore,  so  that  he 
is  well  named  in  the  panel  on  the  venire  facias^  and  also 
that  he  is  the  same  man  who  was  returned  and  was  sworn, 
there,  the  postea  should  be  amended.  But  if  a  juror  be 
misnamed,  in  the  panel  of  vetiire  facias,  though  he  be 
well  named  in  the  subsequent  process,  it  cannot  be  amended. 

So  in  CodwelFs  case.(2)  In  an  appeal  of  mayhem  be- 
tween John  Codwell  plaintiff,  and  Thomas  Parker  defend- 


(1)  5  Co.  42.  (2)  Ibid. 
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ant,  the  parties  came  to  issue,  and  the  jiiry  found  for  the 
plaintiff:  and  now  it  was  moved  in  arrest  of  judgment, 
that  there  was  a  variance  between  the  panel  of  the  venire 
fcuMSj  and  the  distringcLS  and  pastea,  in  the  name  of  one  of 
the  jury,  who  appeared  and  gave  a  verdict :  for  in  the  panel 
of  the  venire  facias  he  was  named  Palus  Cheal,axid  in  the 
distringas  and  postea  he  was  named  Paulus  Cheale  ;  and 
because  the  name  of  the  juror  was  misnamed  in  the  venire 
frdas,  and  especially  in  his  christian  name,  therefore  the 
judgment  was  arrested :  but  if  he  had  been  well  named  in 
the  panel  of  the  venire  facias,  and  misnamed  in  the  dis- 
tringas or  in  the  postea,  there  on  examination  it  should  be 
amended. 

So  in  CotUnis  case,{X)  Action  for  words.  In  the  venire 
facias  a  juror  was  returned  by  the  name  of  J.  S.  of  Ab- 
botsan,  and  in  die  distringas  he  was  returned  by  the  name 
of  J.  S.  of  Abbasan :  and  it  was  awarded  to  be  amended ; 
so  in  the  same  term  between  Mortimer  and  Oger,  a  juror 
in  the  venire  facias  was  named  De  Hust,  and  in  the  dis- 
tringas De  Bursty  and  this  was  alleged  in  arrest  of  judg- 
ment, and  awarded  good,  and  the  plaintiff  had  judgment. 

So  in  Hugo  V.  Payne,{2)  where  Tippet  the  true  name 
was  returned  on  the  venire  but  in  the  habeas  corpora  and 
distringas  he  was  named  Typper :  yet  if  he  be  sworn  and 
try  the  issue  by  his  right  name  it  shall  be  amended :  and 
in  the  case  of  Floyd  v.  BethelL{3)  In  the  distringas  the 
juror  was  Ap  Pell  and  one  Ap  Bell  was  sworn,  and  held 
that  it  could  not  be  amended  by  the  court  after  the  death 
of  the  sheriff:  for  it  cannot  be  intended  to  be  the  same 
man,  for  they  are  different  names  in  Wales  where  this  trial 
was,  but  that  if  the  sheriff  who  made  the  return  had 
been  living  he  mi^t  have  amended  it.    Several  more 


(1)  Cro.  Eliz.  258.       (2)  Danv.  Abr.  330.        (3)  Ibid.  331. 
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cases  are  there  cited,  showing  that  where  the  mistake  is 
in  the  surname,  but  if  right  in  the  return  to  the  venire^  the 
court  would  amend  it. 

So  in  Roe  v.  Devf/3.{1)  In  the  return  to  the  venire  a 
juryman  was  named  Samuel^  and  so  in  the  distringas^  bat 
in  the  panel  annexed  he  was  called  Danidj  and  sworn  by 
that  name  as  appears  by  the  record,  and  gave  a  verdict 
fat  the  plaintiff:  though  this  was  not  within  the  statute, 
yet  it  appearing  upon  the  examination  of  the  juror  himsdf 
that  he  was  the  person  returned,  and  that  his  right  name 
was  Samuel,  and  that  there  was  no  other  person  of  that 
name  in  the  parish,  and  by  the  examination  of  the  sheriff, 
of  his  clerk,  that  it  was  the  misprision  of  the  clerk,  who 
though  he  had  the  distringas  before  him  wrote  Daniel  for 
Samuel  in  the  panel ;  and  the  juror  likewise  swearing 
that  there  being  a  great  noise  in  the  court  when  he  was 
sworn,  he  answered  supposing  himself  to  be  called  by  his 
right  nwoQQ  of  Samuel,  the  record,  was  ordered  to  be 
amended  and  the  judgment  was  not  stayed. 

In  EIngland  the  correctness  of  the  rule  has  been  tested 
even  in  capital  cases,  since  HUl  and  Yates  and  "  The 
ease  of  the  juryman,"  and  therefore  maybe  regarded  as 
settled. 

In  the  state  of  New- York  mistakes  of  this  kind  are 
cured  by  the  statute.  It  is  provided  that  "  When  a  verdict 
shall  have  been  rendered  in  any  cause,  the  judgment 
thereon  shall  not  be  stayed :  nor  shall  the  judgment  upon 
such  verdict,  or  any  judgment  upon  confession,  default^ 
nihU  dicit  or  7ion  sum  informatus  be  reversed,  impaired, 
or  in  any  way  affected  by  reason  of  a  mistake  in  the  name 
of  any  juror  or  officer."(2)  And  should  a  question  arise 
upon  this  defect,  it  is  further  provided  ^  The  omissions, 
imperfections,  defects,  and  variances  in  the  preceding  sec- 


(1)  Cro.  Car.  563.  (2)  2  R.  S.  425.  §  7.  11. 
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turn  enumerated,  and  all  others  of  the  like  nature,  not  being 
against  the  right  and  justice  of  the  matter  of  the  suit,  and 
not  altering  the  issue  between  the  parties,  or  the  trial,  shall 
be  supplied  and  amended  by  the  court  where  the  judgment 
shall  be  given,  or  by  the  court  into  which  such  judgment 
shall  be  removed  by  writ  of  error."(l) 

4.  And  it  has  been  held,  that  if  one  of  the  regular  pa- 
nel be  challenged  and  set  aside,  and  afterwards  be  sworn 
upon  the  jury  as  a  talesman,  especially  if  the  party  were 
ignorant  of  the  fact,  a  new  trial  will  be  granted. 

In  Parker  v.  Thomton.{2)  After  a  verdict  for  the 
plaintiff  a  new  trial  was  granted,  because  one  Hooper,  who 
was  challenged  upon  the  principal  panel,  and  the  chal- 
lenge allowed,  was  afterwards  sworn  upon  the  jury  as  a 
talesman  by  the  name  of  Hook ;  although  it  was  insisted 
upon,  by  the  counsel  for  the  plaintiff,  that  the  verdict  was 
given  to  the  satisfaction  of  the  judge  who  tried  the  cause. 

So  where  the  cause  of  challenge  is  not  known.(3)  As  in 
Kennedy  v.  Williafns.{A)  In  this  case  the  objection  could 
not  be  taken  because  the  facts  were  not  known  till  after 
the  verdict  A  sufficient  number  of  jiurors  did  not  appear, 
and  talesmen  were  siunmoned  and  returned  and  sat  on  the 
trial^  who  had  not  been  drawn  according  to  the  statute, 
and  a  new  trial  wasdirected. 

But  it  would  seem  if  the  party  objecting  were  not  mis- 
led, as  he  probably  was  in  the  case  from  Lord  Raymond, 
by  the  misnomer,  but  neglected  his  challenge,  the  verdict 
would  not  be  disturbed.(6)  In  Jordan  v.  Meredithj{6)  where 
a  talesman  was  sworn  on  the  jury  after  being  struck  off 


(1)  2  R.  S.  425.  §  8.  (2)  2  Lord  Raym.  1410. 

(3)  6  Bse.  Abr.  661.  (4)  2  Nott  &  M'Cord,  79. 

(5)  Vide  1  Veni.  30.Slylc,  129.  (6)  3  Yeates,  318. 
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the  list  of  special  jurors  the  court  held  that  the  objection 
came  too  late.  "  The  defendant  should  have  challenged 
the  juror  before  he  was  sworn.  He  has  slipped  his  time 
by  postponing  his  objection  till  this  period.  If  he  has 
been  guilty  of  inattention  he  alone  should  suffer  for  it. 
And  so  is  the  current  of  authorities  in  the  books.  Motion 
for  a  new  trial  denied."(l) 

In  Haskell  v.  Becket.{2)  The  petitioner  prayed  for  a  re- 
view of  a  suit  heretofore  decided  between  him  and  the 
respondent,  in  which  he  represented  that  the  verdict  was 
improperly  returned  against  him,  because  one  of  the  jurors 
did  not  stand  impartial  between  the  parties,  but  had  before 
the  trial,  formed  and  expressed  a  decided  opinion  against 
the  petitioner's  right  to  recover ;  and  had  also  manifested 
and  expressed  sentimentsof  prejudice  and  hostility  against 
the  petitioner,  inconsistent  with  that  jGsdmess  and  impar- 
tiality which  by  law  is  required  of  jurors.  The  &cts  set 
forth  in  the  petition  were  proved,  and  the  juror  himself  was 
called  on  to  explain  in  open  court.  He  admitted  he  had 
spoken  on  the  subject,  but  denied  prejudice  and  bad  feeling 
to  the  petitioner.  Per  Curiam — "  It  is  alleged  by  the  pe- 
titioner, that  the  trial  of  his  cause  was  not  a  &ir  one,  be- 
cause one  of  the  jurors  entertained  feelings  of  hostility 
against  him,  resulting  from  supposed  injuries  which  the 
petitioner  had  offered  him.  How  Sbly  this  fiict,  if  unex- 
plained, might  go,  it  is  not  necessary  now  to  determine; 
yet  of  itself  it  might  probably  induce  the  court  to  send  the 
cause  to  another  jury.  But  it  seems  to  have  been  as  well 
known  to  the  petitioner  before  the  trial  as  now ;  and  if  he 
would  object  to  the  juror  for  this  cause,  the  objecticm  . 
should  have  been  taken  at  the  trial :  not  being  taken  then, 
it  is  waived." 


(1)  It  has  been  so  ruled  in  South  Carolina,  in  a  capital  case.— 
3  Bay,  150. 

(2)  3  Greenl.  92. 
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S.  It  is  a  general  rule  to  refuse  a  new  trial  for  the  mistakes 
or  omismons  of  officers  chafed  with  the  summoning  and 
empanelling  of  the  jury  where  no  fraud  or  collusion  is  in- 
tended, or  injury  to  the  parties  ensues. 

Thus  in  The  King  v.  Hunt,{\)  Where  a  special  jury 
was  ordered  and  only  ten  jur3^nen  appeared,  two  of  those 
named  in  the  panel  not  having  been  summoned,  and  two 
talesmen  were  sworn  on  the  jury,  on  motion  for  a  new 
trial,  it  was  contended  that  it  was  indispensable  the  whole 
panel  should  be  summoned ;  that  the  statute  is  imperative, 
and  that  if  two  may  be  omitted,  so  may  any  other  number, 
and  so  a  selection  of  particular  persons  to  try  the  cause. 
But  per  Abbaity  Ch.  J.  ^  No  case  has  been  cited  which  is  a 
direct  authority  on  this  question  so  as  to  form  a  ground  fiir 
our  decision :  we  must,  therefore,  look  to  the  principle  <m 
n^ch  this  application  is  founded.  There  has  in  this  case 
been  an  omission  to  summon  two  of  the  special  jurymen. 
The  court  is  not,  without  proof^  to  suspect  any  fraud  <m 
the  part  of  its  officers.  It  is  not  suggested  in  this  case 
that  the  omission  has  been  in  consequence  of  collusion  with 
any  other  person.  If  then,  on  these  affidavits,  we  were  to 
grant  a  rule,  we  should  intimate  it  to  be  our  opinion,  that 
in  every  case  which  may  be  tried,  whether  civil  or  criminal, 
if  the  party  against  whom  the  verdict  passes  chooses  to  ap- 
ply, he  will  be  entitled,  as  of  right,  to  a  new  trial,  in  case  he 
shows  to  the  court  that  any  one  juryman  has  not  been  duly 
summoned  to  attend.  This  would  be  going  a  great  deal 
too  £Bur.  I  think,  therefore,  that  we  ought  not  to  grant  this 
rule."  With  this  result,  the  other  judges  concurred  de- 
livering their  opinions  sericUim  and  the  rule  was  re- 
fi]sed.(2) 


(1)  4  Bam.  &,  Aid.  430. 

(2)  Vide   The  King  t.  PrUchard,  Ridgway's  Caaes,   Haid. 
144. 
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In  AmherH  v.  Hadley,{\)  Verdict  for  the  plaintifis. 
The  defendants  moved  for  a  hew  trial,  because  one  of 
the  jurors  was  chosen  and  drawn  more  than  twenty  days 
before  the  sitting  of  the  court  at  which  the  venire  facias 
was  returnable,  contrary  to  the  statute,  which  fact  did  not 
come  to  the  knowledge  of  the  defendants,  or  of  their  coun- 
sel, until  after  the  verdict.  Per  Curiam. — "The  court 
are  of  opinion  that  the  motion  to  set  aside  the  verdict  can* 
not  be  sust^dned.  No  objection  is  made  to  the  personal 
qualifications  of  the  juror.  It  is  admitted,  or  not  denied, 
that  his  name  was  regularly  in  the  jury  box  of  the  town 
of  Enfield,  and  that  he  was  what  the  law  terms  liber  et 
legalis  homo.  This  is  a  sufficient  answer  to  the  cases  in 
wjiich  the  juryman  was  from  a  wrong  vicinage,  or  was  a 
mm-juror.  Had  any  fraud  been  proved,  or  had  the  defend- 
ants suffered  any  real  prejudice,  without  their  foult,  no 
doubt  the  verdict  should  be  set  aside.  Had  it  been  shown 
that  the  jury  had  been  tampered  with,  which  it  was  the 
object  of  the  statute  to  prevent,  in  requiring  the  jurors  to 
be  drawn  not  ipore  than  twenty  days  before  the  sitting  of 
the  court,  this  would  be  a  good  reason  for  granting  a  new 
trial.  But  here  is  a  mere  question  of  law,  whether  the 
defact  appearing  on  the  record  would  be  sufficient  to  sus^ 
tain  a  writ  of  error.  The  case  comes  before  us,  indeed,  on 
a  motion  for  a  new  trial,  which  is  a  summary  proceeding, 
and  does  not  preclude  the  party  firom  bringing  his  writ  of 
enor  if  decided  against  him,  but  if  the  court  were  of  opinion 
that  error  will  lie,  they  would  grant  the  motion  in  order  to 
save  trouble  and  expense." 

A  question  somewhat  similar,  and  receiving  a  similar 
decision,  but  for  a  different  reason,  that  the  objection  ought 
to  have  been  taken  before  the  verdict,  came  before  the  same 
oourt,  and  is  thus  reported  in  a  note  to  the  case  from  Pick- 


(1)  1  Pick.  as. 
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ering.(l)  At  the  previous  March  term  of  the  court  of 
common  pleas  for  the  county  of  Bristol,  two  jurymen  de 
talibus  circumstantibus  were  returned,  to  complete  the 
panel  for  the  trial  of  a  cause  then  before  the  court,  and 
were  sworn  to  give  a  true  verdict  in  all  causes  between 
party  and  party  that  should  be  committed  to  them.  The 
same  jurymen  afterwards  sat  in  the  cause  of  Howland  ▼. 
Oiffardy  without  being  again  returned  or  again  sworn. 
After  the  verdict  the  defendant  moved  for  a  new  trial  on 
this  groimd,  but  the  judge  overruled  the  motion,  and  the 
defendant  filed  his  exceptions.  After  argument  in  sup- 
port of  the  exceptions,  and  i  cantroj  this  court  said 
that  it  was  no  doubt  irregular  for  the  talesmen  to  serve  in 
any  cause  except  that^  for  which  they  were  returned ;  but 
the  objection  should  have  been  made  before  the  verdict 
The  judgment  of  the  court  below  was  therefore  affirmed. 

So,  in  what  might  be  considered  a  case  of  gross  care- 
lessness, Cole  V.  P6rry,(2)  but  no  abuse  nor  injury  to  the 
party  appearing,  a  new  trial  was  refused.  It  was  moved 
that  the  verdict  be  set  aside  on  the  ground  of  irregularity 
in  drawing  the  petit  jurors.  The  names  of  the  jurors  sum- 
moned and  empannelled  at  the  circuit  were  written  on 
several  and  distinct  pieces  of  paper,  being  all  as  near  as 
might  be  of  equal  size,  and  put  into  boxes  open  at  the 
top  by  an  orifice  of  about  five  inches  in  diameter,  from 
which  they  were  drawn  to  compose  the  several  juries : 
that  they  were  not  rolled  or  folded  t(^ther,  and  that  the 
names  of  the  jurors  were  easily  and  distinctly  visible  to 
the  person  drawing.  But  Per  Cur. — "  The  statute  relied 
upon,  is  merely  directory  to  the  officer  drawing  the  ballots. 
We  have  often  holden  this  in  relation  to  statutes  of  a  simi- 
lar character.  No  abuse  or  injury  to  the  defendant  being 
pretended,  and  no  objection  made  at  the  time,  the  mistake 


(1)  I  Piek.  43.  (2)  6  Cowen,  584. 
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of  the  officer  is  not  ground  for  setting  aside  the  proceed- 
ings." 

It  would  then  appear,  that  in  mere  matters  of  form  in 
empannelling  a  jury,  the  courts,  both  in  Great  Britain  and 
this  country,  have  refused  to  interfere,  when  points  merely 
technical,  and  unproductive  of  any  injury,  have  been  pre* 
sented ;  and  have,  by  a  series  of  decisions,  placed  all  ap- 
plications of  this  kind  within  the  principle  of  judicial 
discretion. 

This,  with  us,  does  not  depend  on  judicial  decisions 
merely,  or  legal  inferences  from  any  given  statement  of 
fiu^ts.  It  is  expressly  provided  by  statute,  that  no  verdict 
shall  be  affected  for  any  imperfect  or  insufficient  return  of 
any  sheriff  or  other  officer,  or  that  the  name  of  such  offi- 
cer is  not  set  to  any  return  actually  made  by  him.(l)  Nor 
for  any  other  de&ult  or  negligence  of  any  clerk  or  officer 
of  the  court,  or  of  the  parties  or  their  counsellors  or  attor- 
ne3ni,  by  which  neither  party  shall  have  been  prejudiced.(2) 
And  that  all  such  omissions  and  defects,  and  all  others  of 
the  like  nature^  shall  be  suppUed  and  amended  by  the 
oourt(3) 

In  the  recent  case  of  The  People  v.  Ransom,{4t)  the 
court  took  occasion  to  review  the  principal  cases,  with  the 
grounds  of  irregularity  in  empannelling  the  jury,  and 
refiised  a  new  trial  under  the  following  circumstances — 
motion  to  set  aside  a  verdict  for  irregularity  in  empannel- 
ling the  jury.  The  prisoner,  who  was  indicted  for  mur- 
der, was  put  upon  his  trial  at  the  New- York  oyer  and 
terminer,  on  the  22d  September,  1831.  The  general 
panel  of  petit  jurors  was  called  over,  and  a  jurj/man  of 
the  name  of  Robert  Smith  answered  when  his  name 
was  called.    The  derk  then  proceeded  to  draw  the  jury 


(1)  2  R.  S.  426.  §  7.  (3.)  (2)  Ibid.  (14.) 

(3)  Ihid. {a  (4)  7  Wendell,  4J7. 
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for  the  trial  of  the  prisonerj  by  taking  ballots  containing 
the  names  of  the  jurors  returned  from  the  box  in  which 
they  were  contained.    When  twenty-eight  jurors  had  been 
called,  eleven  of  whom  were  sworn,  and  seventeen  peremp- 
torily challenged  by  the  prisoner,  the  clerk  announced  that 
no  more  ballots  remained  in  the  box.    The  counsel  for  the 
prisoner  stated  that  the  name  of  Robert  Smith  had  not 
been  called.    The  clerk  searched  for  the  ballot  containing 
his  name,  found  it,  and  informed  the  court  that  it  had  not 
been  put  into  the  box  with  the  names  of  the  other  jurors 
previous  to  calling  the  jury  in  this  case,  and  explained 
the  omission  in  the  following  manner :    On  the  first  day  of 
the  session  of  the  court,  to  wit,  the  19th  September,  when 
the  panel  of  petit  jurors  was  called,  Robert  Smith  did  not 
appear,  and  therefore  his  name  was  not  put  into  the  box. 
On  the  21st  September,  Smith  appeared  in  court,  excused 
his  default,  and  was  sworn  as  a  juror  in  the  circuit  court, 
but  the  clerk  neglected  to  put  his  name  into  the  box.  On  that 
day  there  was  no  trial  in  either  the  circuit  or  oyer  and  ter- 
miner.    Upon  this  statement  being  made,  the  district  attor- 
ney moved  the  court,  that  the  eleven  jurors  who  had  been 
sworn  should  be  discharged,  that  the  names  of  all  the  jurors 
should  be  returned  to  the  ballot  box,  and  that  the  drawing 
commence  de  novo  as  if  no  jury  had  been  drawn ;  which 
motion  was  resisted  by  the  counsel  for  the  prisoner.    The 
court,  after  consultation,  ordered  the  ballot  with  the  name 
of  Robert  Smith  upon  it  to  be  put  into  the  box,  and  to  be 
drawn  out  of  it  as  a  juror  in  that  case.    To  this  order  and 
decision  the  prisoner's  counsel  excepted.    Upon  the  name 
of  Smith  being  drawn  firom  the  box,  the  district  attorney 
challenged  him  for  cause,  and  after  he  was  examined  on 
oath  the  challenge  was  withdrawn,  and  he  was  sworn  and 
empannelled  as  a  juror.    The  priscmer  was  found  guiky, 
and  the  court  of  oyer  and  terminer  respited  his  sentence, 
until  the  advice  of  this  court  could  be  obtained  in  the  pre- 
raises.    An  affidavit  of  the  clerk  of  the  oyer  and  teranner 
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was  sabmitted,  stating  the  omission  to  place  the  ballot  con- 
taining the  name  of  Smith  in  the  box  was  not  designed, 
but  owing  entirely  to  neglect. 

In  commenting  on  this  case,  Sutherland,  J.,  who  deli- 
vered the  opinion  of  the  court,  observes,  that  the  true  rule 
to  be  collected  from  all  the  cases  is,  that  to  entitle  the  de- 
fendant to  a  new  trial,  he  must  show  himself  to  have  been 
prejudiped  by  the  irr^ularity,  and  concludes,  "  Whatever 
irregularity  therefore  there  may  have  been  in  this  case,  it 
is  most  evident  that  it  has  not  affected,  or  prejudiced  in  any 
manner  the  rights  of  the  prisoner,  and  that  he  is  not,  ac- 
cording to  the  best  established  principles,  entitled  to  a  new 
trial" 

So,  if  the  judge  overrule  a  challenge  to  a  juror,  after  de- 
claring he  has  formed  an  opinion,  as  in  Blake  v.  MiUs- 
paiig'h.{l)  On  certiorari  from  a  justice's  court.  On  the 
jurors  being  called,  the  defendant  below  objected  to  one  of 
them,  ailing,  as  a  cause  of  challenge,  that  the  juror  had 
previously  expressed  his  opinion,  that  the  roll  so  taken  by 
the  defendant  was  unlawful  and  not  authorized  by  the  act, 
and,  at  the  same  time,  offered  to  verify,  by  proof,  the  truth 
of  the  exception  ;  but  the  justice  overruled  the  objection, 
and  allowed  the  juror  to  be  sworn,  and  a  verdict  was  found 
for  the  plaintiff.  Per  Curiam. — "^We  think  the  challenge 
was  well  taken.  That  a  juror  had  previously  given  an  opi- 
nion on  the  very  question  in  controversy,  was  a  valid  ex- 
ception to  his  being  sworn  to  try  the  cause ;  the  defend- 
ant's proceeding  to  trial  on  the  merits,  afterwards,  is  no 
waiver  of  the  exception,  nor  does  it  preclude  him  from 
alleging  the  misdirection  of  the  judge  as  error.''(2) 

&  The  objection  to  a  grand  juror,  by  reason  of  partiality 


>A««-K**<M- 


(1)  1  Johns.  Rep.  316. 

(8)  Vid«  8  Johns.  Rep.  445.    6  Cowen,  565.    4  Wendell;  232— 
ttid  1  Bwr'l  Trial,  419. 
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azid  dislike,  or  want  of  the  qualification  of  property,  must 
be  taken  before  indictment  found,  otherwise  it  would  not 
avail  to  quash  the  proceedings,  much  less  to  set  aside  the 
verdict. 

The  former  of  these  objections  was  overruled,  on  a  mo- 
tion to  quash  the  indictment,  in  The  People  v.  JewM.{\) 
The  defendant  in  support  of  his  motion,  among  other 
things,  showed,  that  Benjamin  Wood,  one  of  the  grand 
jurors,  had,  before  the  finding  of  the  bill  of  indictment,  in 
repeated  conversations,  declared,  that  the  defendant  was 
ccmcemed  in  the  abduction  of  Morgan ;  aided  in  carrying 
him  off;  was  guilty  thereof;  and  ought  to  be  punished 
therefor.  And  that  in  such  conversations  Wood  discovered 
great  malignity  of  feeling,  and  bitter  hostility  against  the 
defendant 

Savckgey  Ch.  J.,  conunenting  on  this  part  of  the  case,  ob- 
surves  :  '^  As  to  Wood,  the  other  juror,  good  cause  of  chal* 
lenge  existed.  There  are  causes  of  challenge  to  grand 
jxroTs,  and  these  may  be  urged  by  those  accused,  whether 
in  prison,  or  out  on  recognisances ;  and  it  is  even  said 
that  a  person  wholly  disinterested  may,  as  amicus  curus^ 
suggest  that  a  grand  juror  is  disqualified.  But  such  sugges- 
tion, to  be  availing,  must  be  made  previous  to  the  juror 
being  empanneUed  and  sworn."  Again,  '^  I  cannot  consent 
that  after  an  indictment  found,  the  party  charged  may  urge 
an  objection  of  this  kind,  in  avoidance  of  the  indictment 
The  books  are  silent  on  the  subject  of  such  exception  after 
indictment  found ;  and  in  the  absence  of  authority,  I  am 
inclined  to  say,  in  consideration  of  the  inconvenience  and 
delay  which  would  unavoidably  ensue  in  the  administration 
of  criminal  justice,  was  a  challenge  to  a  grand  juror  per- 
mitted to  be  made  after  he  was  sworn  and  empanneUed^ 
tbiillbe  objection  comes  too  late," 


(1)  3  Weivlell,  314. 
6 
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Marcy^  J.,  remarks,  "  I  have  had  more  difficulty  in  dis- 
posing of  the  objection  made  to  Lacey  and  Wood — YihBX 
is  urged  against  Wood  particularly,  would  have  been  suffi- 
cient to  exclude  him,  on  a  challenge  upon  the  ground  of 
fiivour ;  though  (m  the  argument  it  was  said  to  be  otherwise 
by  the  counsel  for  the  people.  The  opinion  of  Ch.  J.  Mar- 
shall^ on  the  trial  of  Col.  Burr,  and  of  Woodworth,  J.,  in  the 
case  of  The  People  v.  Barker,  are  decisive  of  this  questioa. 
If  the  objection  to  these  jurors  could  have  been  presented 
when  they  were  empannelled,and  the  facts  on  which  it  rests 
properly  authenticated,  I  think  it  would  have  been  sufficient 
to  exclude  them.''  Again ;  ''  Though  I  feel  the  force  of  the 
argument,  that  the  defendant  should  be  allowed  the  benefit 
of  an  exception  to  a  partial  grand  juror,  I  cannot  turn  my 
view  from  the  consideration  of  the  great  delays  and  embar- 
rassments which  would  attend  the  administration  of  crimi- 
nal justice,  if  it  was  to  be  obtained  in  the  way  now  proposed. 
No  authority  for  adopting  this  course  was  shown  on  the  ar- 
gument, and  I  have  not  since  been  able  to  find  any.  It 
would  be  a  novel  proceeding,  and  there  is  reason  to  fear  it 
might  be  followed  with  more  serious  difficulties  than  are 
now  foreseen." 

The  latter  objection,  as  to  the  qualification  of  property, 
was  disposed  of  in  the  case  of  the  same  defendant,  oa  a 
question  afterwards  brought  up  on  demurrer.  He  had 
pleaded  to  the  indictment  that  J.  W.  S.,  one  of  the  grand 
jurors,  by  whom  the  indictment  was  found  before  and  at 
the  time  when  he  was  empannelled,  charged  and  sworn  as 
a  grand  juror,  had  not  a  fireehold  of  the  value  of  $160 ; 
nor  was  he  in  possession  of  lands  under  a  contract  for  the 
purchase  of  the  same  and  worth  $150  in  personal  proper- 
ty ;  nor  had  he  made  improvements  on  such  lands  to  the 
amount  of  $160  firee  from  all  reprizes,  debts,  or  incum- 
brances whatsoever.  Wherefore  he  prayed  judgment  of 
the  indictment,  and  that  the  same  might  be  quashed,  &c. 
The  opinion  of  the  oouft  was  delivered  by  Sutherland^  J., 
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concluding  thus :  ^^  I  apprehend  a  verdict,  either  in  a  civil 
or  criminal  case,  would  not  be  set  aside  merely  on  the 
fpround  that  one  or  more  of  the  jurors  had  not  the  property 
qualification  required  by  law.  It  very  frequently  occurs 
that  such  mistakes  are  made  in  the  panel ;  and  jurors  un- 
doubtedly, sometimes,  serve  without  the  requisite  legal  qua- 
lifications. But  if  the  objection  is  not  raised  when  the  jury 
is  drawn,  the  parties  are  concluded,  although  the  &ct  may 
not  have  come  to  their  knowledge  until  after  the  trial.  I 
l))eak  of  strictly  legal  and  technical  objections  which  go 
to  the  character  of  the  juror,  and  ^owthat  he  laboured 
under  prejudices  and  prepossessions  which  render  him  in- 
capable of  acting  impartially  in  the  case,  and  that  in  all 
human  probability  there  had  not  been  a  fair  trial.  The 
objection  presented  by  the  plea  to  the  indictment  in  this 
case  is  simply,  that  one  of  the  grand  jurors  was  not  a  fi'ee- 
holder,  &c.  This,  in  a  civil  case,  would  not  be  a  sufficient 
ground,  per  se,  for  setting  aside  the  verdict  of  a  jury,  al- 
though the  law  expressly  requires  that  petit  jurors  shall  be 
fifeeholders.  Much  less  ought  it  to  prevail  against  an  indict- 
ment, for  the  reasons  which  have  already  been  stated."(l) 
A  principal  challenge  to  a  grand  juror  before  bill  found, 
and  to  a  petit  juror,  before  he  is  empannelled,  stand  upon 
the  same  footing ;  and  if  in  the  latter  case,  the  challenge 
is  good  and  seasonably  interposed,  yet  overruled,  a  new 
trial  will  be  granted. 

In  The  People  v.  VermUyea,{2)  One  Norwood  was 
called  as  a  juror,  and  challenged  for  principal  cause.  He 
testified  he  had  heard  all  the  evidence  given  on  the  former 
trial,  having  been  present  at  it ;  that  he  had  made  up  his 
opinion  perfectly  on  the  evidence,  that  the  defendants  were 
all  guilty.  Upon  being  inquired  of  by  the  district  attorney 
he  stated  that  he  felt  no  bias  or  partiality  against  any  of 
—  -  ■  ~ "    ,     -  — 

(1)  The  People  v.  Jewett,  6  Wendell,  386. 

(2)  7  Cowen,  108. 
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the  defendants ;  and  added,  that  he  thought  he  felt  com- 
petent to  give  a  verdict  according  to  his  oath,  and  the 
eridi^ee  as  it  should  appear.  The  court  decided  that  the 
juror  stood  indifferent,  and  he  was  accordingly  sworn.  An 
exception  was  interposed,  and  with  the  challenge  was  re- 
turned upon  the  record  fer  error.  Woodtoorth^  J.,  dellTer- 
ing  the  opinion  of  the  court,  after  a  review  of  all  the  an- 
tfaorities,  proceeds :  ^^  The  remaining  question  is,  was  the 
opinion  expressed  by  Norwood  a  ground  of  principal  chal- 
lenge 1  The  court  below  judged  rightly  in  considering  it 
made  fer  principal  cause.  Such  challenges  are  for  causes 
^diich,  in  judgment  of  law,  indicate  bias,  or  which,  if 
found  true,  are  sufficient  of  themselves,  without  being  sub- 
mitted to  the  direction  of  triers ;  or  for  causes  which  ptcfWB 
evident  fiivour  or  enmity  in  the  juror.  If  I  have  not  erred 
in  what  I  have  already  said,  the  law  does  presume  that 
the  expression  of  an  opinion  on  the  merits  of  a  case  indi- 
cates bias,  or  that  the  mind  of  the  juror  is  decidedly  un- 
fovourable  to  the  defendants.  It  is  then  a  principal  cause 
of  challenge.  All  the  authorities  I  have  cited,  prove  this 
to  be  correct.  When  the  law  has  declared  the  ccmse- 
quenoesof  a  fact,  if  the  feet  be  established,  it  becomes  the 
duty  of  the  court  to  make  the  application."  After  a  com- 
parison of  the  illiberal  policy  of  English  jurisprudence 
towards  the  accused,  with  the  benign  practice  of  our 
courts,  the  learned  judge  concludes :  '^  I  have  now  ex- 
amined all  the  questions  deemed  material  in  this  case. 
Hy  brethren  on  the  bench  concurring  in  the  views  I  have 
taken,  the  consequence  is,  that  a  valid  principal  cause  <tf 
diallenge  having  been  overruled  in  the  court  below,  a  new 
trial  nmst  be  granted.'' 


CHAPTER  III. 


VOR   MISCONDUCT     OF   THE     PRBVAILINO    PARTY,   HI« 
AQBNTS  OR  COUNSEL,  ON  THE  TRIAL. 

The  purity  which  oug^t  to  prevail  in  courts  of  jusCioei 
will  not  permit  those  who  approach  them  to  resort  to  aiti- 
fioe  or  fraud.  All  attempts  to  tamper  with  justice,  are  pro- 
iiibttod  under  the  sererest  penalties.  And  should  a  party 
succeed  by  adopting  a  tortuous  policy,  his  success  will  be 
of  riiort  duration. 

It  is  a  general  rule  that  all  un&ir  management,  triok, 
firand,  and  artifice,  in  the  course  of  a  trial,  uid  especially 
attempts  to  tamper  with,  or  iofluence,  or  labour  the  jury, 
will  Titiate  the  yerdict(l) 

1.  If  papers,  not  previously  submitted,  be  surreptitioualy 
handed  to  the  jury,  bearing  materially  on  the  pcnnt  at  issue, 
it  will  avoid  the  verdict. 

The  rule  is  thus  laid  down  by  Lord  Coke :  '^  If  the 
phintifl^  after  evidence  given,  and  the  jury  have  departed 
from  the  bar,  or  any  for  him,  do  deliver  any  letter  from  the 
plaintiff  to  any  of  the  jury  concerning  the  matter  in  issue, 
or  any  evidence,  or  any  escrowle  touching  the  matter  in 
issue,  which  was  not  given  in  evidence,  it  shall  avoid  the 
verdict,  if  it  be  found  for  the  plaintiff,  but  not  if  it  be  found 
for  the  defendant,  et  sice  converso.  But  if  the  jury  carry 
away  any  writing  unwBsled^  which  was  given  in  evidtnee 


(l)8Arcli.Pnctt&.    Qn.Pra«.50d. 
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in  open  court,  this  shall  not  avoid  their  verdict,  albeit  they 
should  not  have  carried  it  with  theuL'^l) 

In  Ooodman  v.  Cotherington^i^)  a  new  trial  was  moved 
for  upon  several  affidavits  that  at  the  last  Gloucester  assizes, 
the  jury  being  charged  with  an  issue  concerning  a  copy- 
hold, after  they  had  heard  the  evidence,  and  when  they 
had  departed  from  the  bar,  one  of  them  went  from  his 
companions  and  then  returned  to  them,  and  brought  a 
court-roll  with  him,  and  said  that  he  knew  the  matter  and 
was  for  the  plaintiff:  and  then,  although  the  rest  of  the 
jmon  thought  otherwise  before,  they  submitted  to  this  juror 
and  found  for  the  plaintiff:  and  the  court,  for  this  misbe* 
haviour,  awarded  a  new  trial. 

And  in  Lord  Shand^s  case,(3)  in  the  time  of  /2o2fe, 
Gh.  J.,  after  a  trial  at  bar,  a  new  trial  was  granted,  be- 
cause the  plaintiff  had  delivered  a  paper  to  the  juron, 
after  they  departed  from  the  bar. 

In  Heyler  v.  Hall,  in  ejectment,  it  became  a  material 
qiM8ti<m  when  one  Pratt  became  a  bankrupt,  and  after  evi- 
dence given,  and  the  direction  of  the  court,  the  plaintiff^i 
soUcitor  delivered  to  the  jury,  in  the  face  of  the  court, 
(but  this  was  not  observed,)  as  they  were  departing  from 
tbabar,  the  depositions  of  Pratt ,  taken  in  chancery,  which, 
by  his  own  confession,  proved  him  a  bankrupt  at  the  time 
pestended  by  the  plaintiff ;  (but  these  depositions  had  before 
been  read  unto  them  in  court;)  they  afterwards  returned 
and  were  ready  to  give  a  verdict  for  the  plaintiff ;  but  the 
oAer  party,  by  the  counsel,  showed  this  to  the  court,  and 
the  jury  were  examined  each  of  them  upon  oath,  if  more 
WHS  read  to  them  after  the  departure  than  was  read  to  them 
in  open  court,  and  they  agreed  that  there  was  not  2. 
They  were  asked  how  they  were  inclined  to  give  Aeir 
imdict  before  they  read  the  depositions;  and  some  said^ 


(1)  Ca  Lilt  S87.         (t)  1  Sid.  83&  (8)  2  Morga&,2a 
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that  they  were  inclined  to  find  for  one  and  others  for  the 
other :  and  upon  this  the  solicitor  was  committed  for  his 
misdemeanor,  and  the  verdict  taken  de  bene  esse  ;  and  the 
officer  of  the  court  was  commanded  to  make  a  record  of  mil 
this  matter  after  the  verdict  And  upon  this  statement  it 
was  adjudged  by  three  of  the  justices,  <^  that  the  verdict  be 
quashed,  and  a  venire  facias  de  novo  awarded  for  the 
reasons :  1.  Because  the  jurors  might  not  think  of  the 
answers  which  counsel  on  the  other  part  would  apply  .lo 
this  evidence  if  it  had  been  again  given  in  court.  2.  Be- 
cause, perhaps,  upon  this,  the  court  would  have  given  ano- 
ther direction."(l) 

But  if  no  one  on  the  behalf  of  the  party  conve3rs  the  pa- 
per to  the  jury,  and  it  should  appear  probable  that  it  wis 
previously  in  possession  of  a  juror,  it  has  been  held  to  fidl 
within  the  principle,  that  a  juror  may  communicate  to  his 
fellow  jurors  what  he  knows  of  the  case,  and  for  that  the 
verdict  will  not  be  disturbed.  In  Oraves  v.  Shart^{2)  one 
of  the  errors  assigned  was,  that  the  parties  being  at  issoei 
whether  a  foofiment  were  made,  and  the  jurors  at  nisi  prius 
being  gone  together  to  confer,  William  Malevory,  one  of  the 
juiors,  showed  to  the  residue  of  the  jurors  an  escrow  in 
writing,  which  had  not  been  submitted  in  evidence,  by 
reason  of  which  they  found  for  the  demandant.  And  after 
ligament  at  the  bar,  the  court  resolved,  that  it  was  not 
my  error,  nor  could  be  allied  for  error :  for  it  doth  not 
appear  that  it  was  evidence  given  to  the  juror  by  any  of  the 
parties,  or  by  any  other  in  behalf  of  the  plaintiff :  but  it 
shall  be  intended  that  he  showed  it  of  himself,  and  that  it 
was  a  piece  of  evidence  which  he  had  about  him  befoie, 
and  showed  it  to  inform  himself  and  his  fellows ;  and  as  he 
might  declare  it  as  a  witness  that  he  knew  it  to  be  true,  so 
he  might  show  any  thing  which  he  knew. 


(1)  Palmer,  325.  (2)  Cro.  Elis.  616. 
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So  if  tbe  papers  handed  to  and  carried  out  by  the  jury 
eontain  matter  irrelevant  or  immaterial^  so  as  to  make  it 
inqvrobable  it  could  affect  the  merits  of  the  controyersyy 
the  Yerdict  will  be  permitted  to  stand. 

In  LonsdaU  v.  Broum,{\)  the  defendant  moved  for 
a  new  trial  for  this  cause,  among  others,  that  the  jury 
look  out  with  them  a  deposition,  part  of  which  was  ob- 
jaoted  to  at  the  trial,  and  the  objection  allowed.  And  par 
W99kingUm^  J. — '^  If  the  parts  of  the  deposition  which 
i^are  not  read  were  material  to  the  plaintiff's  case,  we 
duxdd  think  that  the  verdict  ought  not  to  stand.(2)  So 
if  the  deposition  had  been  delivered  to  the  jury  by  the 
plaintiff's  counsel  without  the  consent  of  the  other  aide, 
aidiough  it  fully  appeared  that  the  rejected  parts  had  not 
been  read  to  the  jury.  But  if  the  evidence  be  alt(^ther 
inelevant  and  immaterial  to  the  issue,  and  the  deposition 
ia  taken  out  by  the  jury  by  mistake,  we  think  it  would  be 
going  too  fiur  to  set  aside  the  verdict  when  the  court  can* 
not  but  perceive  that  it  could  not  have  influenced  the 
inding  of  the  jury." 

3.  If  the  party,  or  any  one  on  his  behalf  directly  ap* 
pioaeh  a  juror  on  the  subject  oi  the  trial. 

As  in  the  case  of  a  witness  who  repeats  his  evidence 
•part  to  the  jury.  In  Metcalf  v.  Z>ean.(3)  The  jury 
nvre  gone  from  the  bar  to  confer  of  their  verdict  One  of 
Ihe  witnesses,  that  was  b^re  sworn  on  the  part  of  Dean, 
uraa  called  by  the  jurors ;  and  he  recited  again  his  evi- 
denoe  to  them,  and  after  they  gave  their  verdict  fer  Dean. 
And  oonq>laint  being  made  to  the  judge  of  the  assiaes  of 
Hut  misdemeanor,  he  examined  the  inquest,  who  confessed 
aU  tlie  matter,  and  that  the  evidence  was  the  same  in  etfeol 


(1)  4  Wash.  C.  C.  Rep.  149.       ^2)  Vide  5  Mass.  Rep.  405. 
(3)  Cro.  Elk.  189.       *^ 
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that  was  given  before  et  non  alia  nee  diver sa;  and  this 
matter  being  returned  upon  the  postea,  the  opinion  of  the 
oonrt  was  that  the  verdict  was  not  good,  and  a  venire  for 
eias  de  novo  was  awarded. 

With  this  agrees  Thompson  v.  Mallet^  in  Erroi',(l) 
where  the  jury,  after  they  had  left  the  court  and  retired 
into  their  room,  had  taken  upon  them  to  send  for  and  exa- 
mine a  witness  who  had  not  been  sworn  and  examined  in 
court,  without  leave  of  the  court,  or  consent  of  the  parties  or 
their  attorney;  though  this  was  not  known  at  the  time  their 
verdict  was  received  and  recorded  in  court,  but  came  out 
after  they  had  been  discharged.  The  judges  unanimously, 
without  argument,  ordered  a  new  trial  without  costs,  ob- 
serving that  this  was  very  reprehensible  conduct  on  the  part 
of  the  jury,  for  which  they  had  deserved  to  be  fined,  if  it 
had  been  known  to  the  court  before  they  were  discharged. 

So,  in  Knight  v.  The  Inhabitants  of  Freeport.{2)  A 
new  trial  was  moved  for  on  the  part  of  the  defendants,  on 
the  ground  that  one  Briggs,  who  was  a  witness  for 
Knight,  on  the  trial  of  the  cause,  after  the  empannelling  of 
the  jury,  and  before  the  trial,  applied  to  Justin  Kent,  one  of 
the  jurors,  and  stated  to  him  that  this  cause  was  of  great 
consequenoe  to  him,  Briggs,  and  if  it  went  against 
Knight,  he,  Briggs,  should  have  to  pay  the  costs,  and 
that  the  defending  the  action  was  a  spiteful  thing  on  the 
part  of  the  said  inhabitants  of  Freeport,  the  counsel  for 
the  defendant  declaring,  that  they  had  no  knowledge  of 
the  said  &cts,  until  after  the  jury  had  returned  their  said 
verdict.  The  juror  testified  to  the  truth  of  the  for^[oing 
statement,  and  added  that  Knight  was  not  present  at  the 
time,  nor  did  the  juror  know  that  he.  Knight,  had  any 
knowledge  thereof  And  it  was  admitted  that  the  said 
Briggs  was  Knight's  son  in  law,  and  did  assist  him  in 


(1)  2  Bar,  M-  W  13  Mum.  218. 
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supporting  his  cause.  Bp  the  Court. — ^'  Too  much  care 
and  precaution  cannot  be  used  to  preserve  the  purity  of 
jury  trials.  The  attempt  to  influence  the  juror  in  this 
case  was  grossly  improper,  and  ought  to  be  discounte- 
nanced. It  is  not  necessary  to  show  that  the  mind  of  the 
juror  thus  tampered  with,  was  influenced  by  this  attempt* 
Perhaps  it  is  not  in  his  power  to  say  whether  he  was 
influenced  or  not.  If  he  was,  there  is  sufficient  cause  to 
set  aside  the  verdict ;  and  if  he  was  not,  and  the  party 
who  has  gained  the  verdict  has  a  good  cause,  he  will  still 
be  entitled  to  a  verdict  upon  another  trial.  We  cannot  be 
too  strict  in  guarding  trials  by  jury  from  improper  influ- 
ence. This  strictness  is  necessary  to  give  due  confidence 
to  parties  in  the  resiUts  of  their  causes ;  and  every  one 
ought  to  know  that  for  any,  even  the  least,  intermeddling 
with  jurors,  a  verdict  will  always  be  set  aside." 

In  Blaine  v.  Chambers,{l)  there  was  a  verdict  for  the 
jdaintiff,  and  a  moti<Mi  for  a  new  trial.  One  of  the  grounds 
was  that  a  brother-in-law  of  the  lessor  of  the  plaintifi*  con- 
versed with  one  of  the  jury  concerning  the  cause,  before 
and  after  he  was  sworn,  who  had  declared  he  derived 
more  information  from  him  than  fiom  the  court  or  jury. 
A  new  trial  was  ordered  upon  another  ground.  TUg^h- 
maih  Ch.  J.,  however,  takes  occasion  to  observe  upon  this 
objection.  '^  It  would  be  an  injury  to  the  administrati<m 
of  justice,  not  to  declare  that  it  is  a  gross  misbehaviour  finr 
any  person  to  speak  to  a  jurjouan,  or  for  a  juryman  to  per- 
mit any  person  to  converse  with  him,  respecting  the  cause 
he  is  tr3ring,  at  any  time  after  he  is  sunmioned  and  before 
the  verdict  is  rendered."    And, 

Per  Ye€Ues,  J.  "  If  the  truth  of  the  &cts  was  correctly 
slated  in  the  affidavits,  the  person  who  attempted  to  labour 


(1)  1  Serg.  &Rawle,  169. 
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the  jury  merited  the  most  severe  punishment,  as  such  con- 
duct pcnsoDS  the  first  sources  of  justice." 

So,  in  Ritchie  ▼.  Halbrooke.{l)    The  verdict  was  for 
tfie  plaintiff.    The  defendant  moved  for  a  new  trial,  upon 
grounds  appearinfi;  in  the  opinion  of  the  court,  delivered 
as  fellows  by  TSlghmatij  Ch.  J.  ^  The  verdict  in  this  case 
faaving  been  for  the  plaintiff  a  motion  has  been  made  on 
the  part  of  the  defoidant  for  a  new  trial.    In  support  of 
this  motion,  several  matters  have  been  offered  both  of  law 
and  &ct ;  but  there  is  one  which  demands  particular  atten- 
tion.   An  affidavit  has  been  produced  of  one  of  the  jurors, 
by  which  it  appears  tibat  a  difficulty  in  the  plaintiffs 
aecooiit  having  been  mentioned  after  the  jury  had  received 
the  charge  of  the  court,  and  retired  to  consider  of  their 
verdict,  the  foreman  of  the  jury  declared  that  the  plaintiff 
had  satisfied  him,  with  regard  to  that  difficulty,  in  a  con- 
iranatioii    which  he   had  with  him  out  of  courts   and 
€^ier  thejurff  had  been  stoom.    The  plaintiff's  counsel 
contended  that  the  court  should  pay  no  regeid  to  this 
affidavit,  because  it  is  impolitic  to  permit  jurors  to  relate 
what  passed  between  themselves,  and  for  this  they  relied 
on  die  case  of  Guggage  v.  8wan,{2)    That  was  a  very 
different  caae  from  the  preset.    The  jury  drew  lots  for  the 
VBvdiet  and  the  court  refused  to  hear  the  affidavit  of  one 
0f  dw  jurora  to  prove  it    Whether  jurors  should  be  per- 
mitled  to  disclose  their  own  misconduct,  has  been  a  vexaia 
fueeHo,    I  declined  giving  any  opinion  on  that  point,  in 
CXuggage  V.  JSwan^  because  the  case  did  not  require  it 
Thepe  was  enough  to  set  aside  the  verdict  on  other  grounds. 
Bot  my  brethren,  the  late  judges  Yeates  and  Brackenridge, 
certainly  were  decidedly  of  opinion  that  the  affidavit  of  the 
juoTflhoaldnot  be  regarded.    Butit  never  has  been,  and,  I 
trust,  never  will  be  doubted  that  the  affidavit  of  a  juior 


(1)  7  Serg.  4  Eawle,  40fi.  (2)  4  BimL  Ifia 
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shall  not  be  received  to  prove  misbehaviour  of  one  of  the 
parties  to  the  suit.  The  holding  of  conversations  with 
jurors  after  they  are  sworn,  is  a  practice  against  which  the 
court  should  set  its  face  resolutely,  and  put  it  down  at 
once.  It  must  be  known  that  a  party  may  lose,  but  cannot 
gain  by  a  conversation  with  a  juror  aiier  he  is  sworn,  unless 
it  be  open,  and  by  permission  of  the  court  If  the  verdict 
should  be  against  him,  it  would  stand ;  if  for  him,  it  will 
be  set  aside." 

Se,  in  Cottle  v.  Cottle.{\)  Where  the  prevailing  party 
in  a  cause  tried  by  jury,  previous  to  the  trial,  but  during  the 
same  term,  conveyed  one  of  the  jurors  several  miles  in  his 
own  sleigh,  to  the  house  of  a  friend,  where  he  was  hospita- 
bly entertained  for  the  night ;  the  verdict  was  for  this 
reason  set  aside. 

3.  But  if  insidious  attempts  of  this  kind  be  known  to, 
and  it  be  in  the  power  of|  the  other  party  to  have  it  oor- 
lected,  and  he  n^lect,  the  objection  will  not  avail  to  s^ 
aside  the  verdict.  So  ruled  in  Herbert  v.  Shaw.i^)  The 
case  was  this :  Upon  an  issue  joined  in  an  action  between 
Lady  Herbert,  daughter  of  the  Duke  of  Leeds,  and  the  Fish- 
ermen of  Milton,  a  letter  was  written  by  the  Duke  of  Leeds 
to  every  particular  juryman,  wherein  he  desired  their  ap- 
pearance at  the  trial,  and  concluded  his  letter  in  these 
words:  "  which  I  shall  take  as  a  great  obligation,  particu- 
larly from  yourself  and  shall  be  glad  of  an  occasion  to 
show  how  much  I  am,  sir,  your  humble  servant."  Upon 
which  the  defendant  moved  for  a  new  trial.  It  was  argued 
against  the  motion,  that  it  could  not  be  maintenance  in  the 
duke,  being  £Either  to  the  plaintiff,  and  that  it  was  the  de- 
fendant's neglect,  in  not  discovering  the  letter  before  the 
trial,  and  making  his  challenge,  it  appearing  he  knew  of  it 


(1)  6  Graenl.  140.  (2)  11  Mod.  118. 
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l)efi>re.  PmoeU^  J.,  said  he  remembered  a  case  in  the  court 

of  common  pleas,  where  a  stranger  wrote  to  a  jur]rman  lo 

consider  that  the  plaintiff  was  a  poor  man;  forwhichanew 

-Crial  was  granted  and  the  writer  taken  up  and  committed ; 

IrU  here  this  seems  only  an  invitation,  and  an  endeavour 

ior  a  full  jury  to  appear,  in  order  to  avoid  a  talesj  and  a 

man  may  write  in  behalf  of  his  daughter.    But  the  doubt 

was  as  to  the  compliment  here  paid  to  the  jurymen,  by 

40  great  a  man  as  the  Duke  of  Leeds,  and  he  thought 

the  fret  hardly  justifiable,  even  in  a  frther.    And  after 

Aie  caae  had  been  twice  argued,  it  was  resolved  by 

HoUj  Ch.  J.,  Powell,  Powys,  and  Oould,  Justices,  that  no 

new  trial  should  be  granted ;  because  the  defendant  having 

notice  of  such  a  letter  long  before  the  trial,  might  have 

moved  for  a  trial  at  bar,  which  the  other  side  had  o£fored 

to  consent  to ;  but  taking  the  letter  as  it  is  in  itself,  it  is  of 

dangeotoos  c(msequence,  for  it  is  a  temptation  to  the  jury 

to  be  partial,  and  takes  off  their  indiffsrency .    But  again^ 

if  a  party  have  cause  of  challenge,  and  know  of  it  time 

enoQ^  before  the  trial,  if  he  do  not  challenge,  he  shall  not 

haveanew  trial:  con/ro,  if  he  has  not  timely  notice  of  it 

The  party  himself  cannot  give  a  juryman  money  to  appear, 

fiv  it  cannot  be  supposed  that  he  will  hire  him  to  give  a 

vodict  against  himself. 

80,  in  Suell  v.  Tifnhrell.{l)  On  a  motion  for  a  new 
trial  it  was  held,  that  desiring  a  juror  to  appear  in  the 
cause,  which  was  between  a  miller  and  a  baker,  was  no 
ground  to  set  aside  a  verdict  And  the  court  remembered 
ttecase  of  the  Duke  of  Leeds,  who  wrote  a  letter  to  a 
jnn)r,  desiring  him  to  attend,  "  and  you  will  oblige  your 
knmUe  servant,  Leeds  /'  which  was  thought  no  reason  to 
<et  the  verdict  aside. 


(1)  lStr.643. 
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4.  If  indirect  measures  are  resorted  to,  to  prejudice  the 
jury,  although  the  party  may  disclaim  all  knowledge  and 
participation,  a  new  trial  will  be  granted. 

In  Caster  v.  Meresty{l)  Vaughan^  sergeant,  had  ob- 
tained a  rule  nisi  for  a  new  trial  in  this  case,  on  an  affi- 
davit which  stated  that  handbills,  reflecting  on  the  plain- 
tiff's character,  had  been  distributed  in  court  at  the  time  of 
the  trial,  and  had  been  seen  by  the  jury.  Lens^  sergeant, 
who  showed  cause  against  the  rule,  offered  affidavits  from 
all  the  jurjntnen,  that  no  such  placard  had  been  shown  to 
them ;  and  though  he  admitted  that,  in  general,  affidavits 
on  the  subject  of  the  cause  could  not  be  received  from  a 
juryman,  yet  he  urged  that,  as  in  the  present  case,  no  an- 
swer could  be  given  to  the  plaintiff's  statement,  except  by 
such  affidavits,  they  ought  to  be  received.  But  the  court 
refused  to  admit  the  affidavits,  thinking  that  it  might  be  of 
pernicious  consequence  to  receive  such  affidavits  in  any 
case,  or  to  assume  that  a  jury  had  been  unduly  influenced: 
and  though  the  defendant  denied  all  knowledge  of  the 
handbills,  they  made  the  rule  absolute. 

In  Spenceley  v.  De  W%Uot,{jl)  It  appeared  the  plaintiff 
had  made  and  published,  and  distributed  about  the  court 
and  the  hall,  a  statement  of  his  case,  at  and  before  the  trial. 
The  defendant  moved  for  a  rule  nisi  on  two  grounds,  the 
rejection  of  evidence  intended  to  impeach  a  witness  on  a 
&ct  wholly  irrelevant,  and  the  distribution  of  copies  of  the 
case.  The  court  refused  the  motion  on  the  first,  but  granted 
a  rule  nisi  on  the  second  ground  alone. 

So  if  artifice  or  trick  be  practised  to  prevent  the  attend- 
ance of  witnesses. 

Thus,  in  Daans  v.  2>avmtt,(3)  in  a  motion  for  a  new 
trial,  on  a  suggestion,  that  the  defendant  arrested  and  im- 


( 1)  3  Brod.  ^  Bing.  273,  and  7  Moore,  87. 

(8)  7  East,  108.  (3)  11  Mod.  141. 
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prisoned  one  of  the  plaintiff's  witnesses  until  the  trial  was 
over,  it  was  adjudged  to  be  good  cause  of  fi;ranting  a  new 
trial. 

And  a  verdict  was  set  aside  where  a  material  witness  for 
the  defendant  concealed  himself  in  the  plaintiff's  house. 
Mmipesson  y.  RandU^  thus  noted  by  Buller.  '^  A  mate- 
rial witness  for  the  defendant  concealed  himself  in  the 
plaintiff's  house  to  avoid  being  served  with  a  snbpcenai  by 
which  means  the  jdaintiff  obtained  a  verdict,  but  the  court 
set  it  aside  without  costs,  it  being  unreasonable  for  the 
plaintiff  to  carry  the  cause  down  to  trial  when  she  knew 
the  defendant  could  not  make  a  defence.''(l) 

Bat  it  would  appear,  that  if  a  party  were  libelled  by  a 
mne  stranger,  it  would  be  sufficient  cause  for  pos^xming 
the  trial,  but  not  for  setting  aside  the  verdict  So  ruled  hi 
JRer  V.  BurdMj{2)  Rex  v.  Gray, (3)  and  The  Kirtg  v. 

So  if  means  are  adopted  which  have  the  effect  of  [oe- 
TeMi]^  witnesses  firom  attending,  that  cannot  be  traced  to 
thspartf  or  his  agents,  it  would  appear,  a  new  trial  woidd 
M  be  grsnted.  In  Ghravenor  v.  Fenwick^{6)  after  a  trial 
at  bar,  and  verdict  for  lessees  in  ejectment,  a  Hew  trial  was 
nored  for  upon  the  merits  of  the  cause,  and  also  upon  an 
sfiiivit  omitaining,  in  substance,  that  the  defendant's  wit- 
loses  were  kept  back  by  a  report  sq[>readin  Holland,  when 
^Bere  on  their  way  to  England,  and  that  the  witnesses 
•ttst  were  sdready  come  over  had  been  laid  by  the  heels ; 
let  it  did  not  name  any  one  who  had  spread  the  report,  or 
ftat  it  was  by  the  agents  or  persons  employed  by  Penwifik. 
iod  though  the  court  were  dissatisfied  with  the  verdict  for 
>steml  reascms,  one  of  which  was,  that  the  trial  lasted  above 
Usa  hoasSf  and  abundance  of  evidence  was  giten  on 


(1)  BalL  N.  P.  398.        (8)  2  SalL  645.        (3)  1  Boir.  510. 
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both  sides,  and  the  jury  were  agreed  on  their  verdict  in 
half  an  hour's  time ;  yet  the  court  would  not  grant  a  new 
trial,  but  declared,  that  after  a  trial  at  bar  they  would  not 
easily  grant  a  new  trial,  more  especially  in  ejectment,  where 
the  first  verdict  is  not  peremptory,  and  where  there  is  no 
foul  practice  made  to  appear  in  the  jury  or  party  for  whom 
the  verdict  was,  as  keeping  back  of  witnesses,  d&c.,  in 
which  cases  alone  it  was  discretionary  in  the  coiut  to 
grant  it. 

6.  It  is  a  general  rule,  that  all  disingenuous  attempts  to 
stifle  or  suppress  evidence,  or  to  thwart  the  proceedings,  or 
to  obtain  an  unconscionable  advantage,  or  to  mislead  the 
court  and  jury,  will  be  defeated,  by  setting  aside  the  ver- 
dict 

Thus,  in  Anderson  v.  George, {I)  Upon  a  rule  for  the 
plaintiff  to  show  cause  ^'  Why  a  verdict  should  not  be  set 
aside  and  a  new  trial  ordered  upon  pa3rnient  of  costs."  The 
plaintiff  had  sold  goods  to  the  defendant,  who  paid  for  them 
by  a  promissory  note  of  one  Hopley :  which  the  defendant 
oidorsed.  The  plaintiff  demanded  the  money  of  Hopleyi 
but  indulged  him  with  further  day  of  pa3rm6nt  several 
times,  till  he  foiled.  The  only  dispute  between  the  partim 
was,  <'  Which  of  them  ought  to  bear  the  loss  of  thisntoie  j** 
for  the  jdaintiff  was  paid,  if  the  loss  oug^t  to  fall  upon  hmi| 
through  his  neglect  or  indulgence  in  giving  further  credit 
to  Hopley.  There  were  two  counts  in  the  declaration: 
mie  for  goods  sold,  the  other  against  the  defendant  as  en- 
dorser of  the  promissory  note.  When  the  cause  came 
on  to  be  tried,  though  both  parties  came  to  try  the  real 
merits  of  the  question  between  them,  viz:  '< Which 
•hould  bear  the  loss  of  tfie  note  occasioned  by  Hopley^ 
fiulure,"  and  the  plaintifl's  agents  had  the  note  in  court, 


(1)  1  Bur.  362. 
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yet  finding  upon  their  own  evidence,  that  the  plaintiff 
had  given  repeatedly  further  credit  to  Hopley,  they  re- 
sorted to  a  trick,  and  rested  their  case  upon  proving  the 
sale  and  delivery  of  the  goods,  which  never  was  dis- 
puted. The  defendant  could  not  produce  the  note ;  it  was 
in  the  plaintiff's  custody.  Relying  upon  its  being  the  only 
ground  of  the  plaintiff's  case,  the  defendant  had  not 
given  him  notice  to  produce  it.  The  court  having  ruled 
It  could  not  be  given  in  evidence,  and  the  defendant  had 
not  entitled  himself  to  prove  the  contents  for  want  of  notice 
to  produce  it — ^Lord  Mansfield  told  them  it  was  an  impro- 
per artifice ;  that  no  verdict  could  stand  which  was  so  ob- 
tained. But  the  plaintiff  refused  to  produce  the  note ;  and 
hid  a  verdict  of  course. 

It  was  contended,  for  the  plaintiff,  that  the  verdict  was 
tegular,  and  the  plaintiff  in  no  fault ;  for  without  notice  he 
was  not  obliged  to  produce  the  note,    l^erefore  the  ver- 
dict on^t  not  to  be  set  aside.    But  the  court  thought  the 
plamtiff  had  taken  an  unfidr  advantage,  contrary  to  justice 
ani  good  conscience ;  that  the  rules  of  practice  must  be 
geoeial ;  but  he  who  abused  them  in  a  particular  case, 
dMmld  not  shelter  a  trick  by  regularity.    The  plaintiff  did 
not  want  notice  to  produce  a  note  he  had  in  court,  and 
which  he  had  laid  in  the  declaration  as  his  ground  of  ac- 
tioiL  Besides,  he  took  a  verdict  for  the  price  of  the  goods, 
ttoQgh  he  had  received  satisfaction,  the  evidence  of  which 
VB8  in  his  own  custody,  and  suppressed ;  and  they  not  only 
let  aside  the  verdict,  but  without  costs,  and  declcured  the 
Mt  time  that  a  party  should  obtain  a  verdict  in  like  maH' 
Iter,  by  an  unfair,  unconscionable  advantage,  without  try- 
ing the  real  question,  they  would  set  aside  the  verdict,  and 
Binke  him  pay  the  costs. 

The  same  principle  governed  in  granting  the  moticm  in 
^^iiingUm  v.  Harris,{l)    This  was  an  action  for  a  nui- 

(1)  1  Bing.  187. 
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sanoe,  and  was  defended  by  the  landlord  of  the  defendant 
The  attorney  of  the  landlord  told  the  defendant  he  need 
not  attend  the  trial ;  and  without  the  consent,  and  against 
the  express  directions  of  the  defendant,  he  entered  into  a 
consent  rule  to  abate  the  nuisance.  The  landlord  being 
also  dissatisfied  dismissed  the  attorney,  and  told  the  defen- 
dant he  must  thenceforth  employ  an  attorney  for  himseU 
An  attachment  having  issued  on  the  consent  rule,  a  rule  was 
obtained  to  show  cause  why  the  attachment  should  not  be 
set  aside,  and  a  new  trial  had.  The  court  thought  there 
ou^t  to  be  a  new  trial  under  all  the  circumstances,  as  it 
could  form  no  precedent,  except  a  case  should  arise  pre* 
cisely  similar  in  all  its  points. 

So,  in  Trubody  v.  Brain,{\)  One  Robert  Brain  was 
examined  as  a  witness,  who,  on  being  asked  if  he  had  not 
had  a  conversation  with  Richard  Ha3rnes,  the  attorney  of 
the  plaintiff,  on  the  subject,  denied  he  ever  had.  Haynes 
being  called  on  the  part  of  the  plaintiff,  directly  contradicted 
Brain,  and  swore  to  a  conversation.  Brain  was  committed 
fi>r  peijury,  and  Haynes  directed  to  prosecute  him^  who 
next  day  stated  to  the  judge  he  had  mistaken  the  person 
of  the  witness,  and  Brain  was  discharged.  Upon  these 
grounds  the  defendant  obtained  a  rule  nisi.  Per  Our. — 
<<  We  think  this  is  a  case  which  calls  on  us  in  making  this 
rule  absolute,  also  to  furnish  the  wholesome  example  of 
ordering  that  the  plaintiff's  attorney  shall  pay  the  costs  of 
the  former  trial." 

In  the  recent  case  of  Jackson  v.  Warford,{2)  where  the 
sdlence  of  the  plaintiff's  attorney  misled  the  defendant's 
counsel,  the  court  appear  to  have  decided  on  the  same  prin- 
ciple. 

This  was  an  action  of  ejectment,  and  verdict  for  the 
plaintiff.    The  defendant  moved  for  a  new  trial,  as  well 


(1)  9  Price,  76.  (8)  7  Wendell,  62. 
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<m  account  of  the  ruling  of  the  judge,  as  on  the  ground 

of  surprisey  arising  from  the  fact  that  the  attorney  for  the 

plaintifil  on  being  called  on  to  produce,  in  pursuance  of  a 

subpoena  and  notice,  a  deed  of  the  premises  in  question 

from  the  wife  of  Constantino  to  Rouse,  found  by  him  among 

tfie  papers  of  Rouse,  and  admitted  by  him  after  the  com- 

meQcefnent  of  the  suit  to  be  in  his  possession,  stated  that 

he  had  deliyered  the  deed  to  a  son>-in-law  of  Rouse,  who 

bad  sent  it  to  counsel  at  Troy,  but  without  apprizing  the 

dfifiBodant^s  counsel.    Upon  this  point  the  court  remark — 

*^  There  can  be  no  question  but  that  a  new  trial  should  be 

gnmfad  on  the  gromid  of  surprise.    Prom  the  conversa- 

tkxis  had  widi  the  plaintiflfs  attorney  on  the  subject  of  a 

oonteyance  for  lot  No.  60.,  and  from  his  silence  as  to  the 

dupodtion  he  had  made  of  it,  the  defendant  and  his  coun- 

id  had  every  reason  to  suppose  that  the  plaintiff's  attorney 

had  fte  deed  in  his  possession  and  would  produce  it. 

In  Nih&r.  Braekett.{l)  Assumpsit  on  the  warranty  of 
a  iMne,  which  died  soon  after  it  was  purchased.  The 
qu6Btioii  at  the  trial,  before  Parker,  Ch.  J.,  was,  whether 
tin  disease  of  which  the  horse  died  existed  before  the  sale, 
or  was  acquired  afterwards ;  and  the  chief  justice  stated, 
^  the  fiiet  was  rendered  very  doubtful  by  the  testi- 
niOQy.  One  Richardson  was  offered  as  a  witness  by  the 
^eSendant,  and  testified  in  the  cause,  which  being  so  nicely 
iNibiioed,  the  chief  justice  observed,  his  testimony  was 
undoubtedly  material.  No  objection  was  made  when  he 
^^  offered,  but  after  the  trial  it  appeared  that  he  was  one 
^  the  defendant's  bail  in  this  suit,  which  fact  was  not 
bowQ  to  the  plaintiff,  or  his  counsel,  until  after  the  trial. 
On  this  ground  a  motion  was  made  by  the  plaintiff  for  a 
iMw  trial,  a  verdict  having  been  obtained  by  the  defendant. 
For  the  defendant  it  was  contended,  that  the  objection 


(1)  15  Idass.  37& 
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came  ttx>  late,  and  that  the  defendant  had  been  negiigent 
Bot  a  new  trial  was  granted,  it  appearing  that  the  interaat 
of  the  witness  was  not  known  to  the  plaintiff  until  afier 
the  trial,  and  that  it  was  known  to  the  defendant,  who  pro- 
duced him. 

80j  in  HyUiard  ▼.  NickolsJ{\)  Petition  for  a  new  trial 
in  an  action  brought  by  Hylliard  against  Nickols,  upon 
the  statute  entitled  an  act  to  prevent  the  slave  trade — 
all^;ing  that  said  Nickols,  at  a  certain  time,  had  trana- 
portedout  of  this  state,  into  the  state  of  Virginia,  two  negro 
f>liiMTftn^  contrary  to  the  force  and  effects  of  said  statute. 
And  verdict  for  defendant.  It  further  appeared,  that  to 
show  he  had  carried  the  children  with  him  as  a  part  of  hia 
own  £unily,  he  produced  false  depositions  and  documents. 
It  was  contended,  for  the  defendant,  that  it  was  in  the 
nature  of  a  criminal  prosecution,  and  a  new  trial  could  not 
be  granted.  But,  per  Cur. — "  This  is  not  a  criminal  pro> 
aecution,  but  a  civil  action,  brought  on  a  remedial  statute 
to  recover  the  penalty  enacted,  to  prevent  the  exportation 
of  persons  of  a  certain  description,  out  of  this  state  into 
another  state,  for  the  purpose  of  selling  theuL  But,  was  it 
a  criminal  prosecution,  an  acquittal  obtained  by  forgery 
and  peijury,  by  the  procurement  of  the  prisoner,  would  be 
set  aside  in  favour  of  the  public." 


(1)  2  Root,  176. 


CHAPTER  IV. 

FOR  MISCONDUCT    OF   THE   JURY. 

If  there  be  any  one  right  we  value  more  than  another, 
it  is  trial  bjr  jury.  It  is  thus  emphatically  provided  for  in 
our  hill  of  rights ; — "  The  trial  by  jury  in  all  cases,  in  which 
it  has  heretofore  been  used,  is  to  remain  inviolate  fi>r- 
0^-"(l)  It  is  also  secured  to  the  citizens  generally,  in 
crimnal  cases,  by  article  6th  ;(2)  and  by  article  7th  of  the 
coofltitation  of  the  United  States,  <'  in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  $20.''(3)  It 
IB  of  the  utmost  importance  that  so  valuable  an  institution, 
to  vhich  is  committed  the  life,  liberty  and  property  of 
0^  citizen,  should  be  not  only  preserved,  but  preserved 
in  purity,  uninfluenced  by  ignorance,  caprice,  popular 
excitement,  fear  or  fiivour. 

To  provide  against  every  contingency  tending  to  affect 
Alight  so  sacred,  and  to  secure  an  intelligent  and  impar- 
tial verdict,  the  jurors  are  to  be  selected  from  among  per- 
BOOS  of  property  and  integrity,  drawn,  summoned  and 
KBtomed  by  forms  as  unexceptionable  as  the  collected  wis- 
dom of  ages  has  been  able  to  devise.  When  convened, 
they  are  again  to  be  drawn,  called,  sworn  and  empan- 
fielled  in  the  presence  of  the  court,  the  counsel,  the  parties, 
and  the  public.  By  all  these  forms  and  solemnities,  they 
ue  separated  from  their  fellow  citizens,  placed  imder  the 
direction  of  the  judges,  their  constitutional  advisers,  and 


(l)lILB.93.$a  (2)Ibid.$Sl.  (8)Ibid.(23. 
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clothed  for  the  time  being  with  high  judicial  powers.  In  their 
presence,  witnesses  detail  the  facts,  counsel  sift  the  testimo- 
ny, and  the  court  recapitulate  and  distribute  it,  applying  the 
principles  of  law.  No  freedom  with  the  panel  is  permitted ; 
the  avenues  to  the  jury  box  are  shut  against  intrusion,  and 
attempts  to  influence  them,  by  excited  litigants,  prohibited 
under  the  severest  penalties.  When  they  retire  in  charge 
of  the  case,  the  vigilance  of  justice  is  redoubled  ;  and  with 
such  mysterious  reverence  does  the  law  regard  their  deci- 
sion, calling  it,  by  way  of  eminence,  the  verdict,  {veredic- 
tum^)  that  it  will  not  permit  it  to  be  impugned  by  them^ 
selves  on  any  terms,  nor  by  others  upon  slight  pretences. 
For  it  is  considered  more  conducive  to  pubUc  justice  that 
the  mistakes,  or  even  turpitude  of  the  jury  should  remain 
undiscovered,  and  slight  defects  overlooked,  than  that  a 
door  should  be  opened  to  tampering,  or  their  decisions  be 
jeoparded,  by  allowing  jurors  to  become  their  own  accusers. 
Still,  however,  the  injustice  they  may  occasion  is  not  with* 
out  remedy.  In  most  cases,  where  the  interposition  of  the 
law  is  required  to  correct  their  misconduct,  it  can  be  done 
by  an  appeal  to  the  discretion  of  the  court  upon  a  given 
statement  of  fetcts ;  and  it  may  be  regarded  as  a  general 
rule  that,  wherever  the  misconduct  of  the  jury  has  resulted 
to  the  injury  of  a  party,  relief  will  be  granted  directing 
a  new  triaL(l) 

The  duty  of  the  jurors,  being  empanneiled,  is  to  listen 
impartially  to,  .and  carefrdly  to  weigh,  the  evidence ;  to  avoid 
all  intercourse  with  the  parties,  their  counsel,  and  even 
strangers,  on  the  subject  they  are  sworn  to  decide ;  not  to 
separate,  unless  by  permission  of  the  court  and  consent  of 
parties,  while  the  trial  is  in  progress ;  to  take  the  law  from 
the  court,  and  after  the  testimony  is  concluded,  and  they 
are  charged  with  the  cause,  to  retire  to  some  convenient 


(1)  i  Chit  ArcKk.  356.    On.  Prac  S78--874. 
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place,  and  there  to  confine  themselves  to  the  eridenca 
submittad  to  them  in  the  presence  of  the  court ;  to  admit 
Qfiither  persons  nor  papers  to  their  retirement ;  neither  to 
est  nor  drink,  at  least  at  the  expense  of  either  party,  nor  to 
diqperse  mitil  they  have  agreed  upon  their  verdict,  or  be 
diicharged  by  order  of  the  court. 

Uf  in  any  of  these  particulars,  they  wilfully  violate  the 
Iftv,  especially  if  abuse  ensues  upon  their  misconduct,  it 
win  subject  them  to  punishment  as  for  a  misdemeanor,  and 
in  many  instances  will  also  vitiate  their  verdict. 

1. 14  at  any  time  intermediate  the  opening  of  the  cause 
aod  their  renderii^  of  the  verdict,  the  jurors  suflfor  them- 
selyesto  be  approached  and  laboured  by  the  parties  or  their 
agents,  and  find  for  that  party,  their  verdict  will  be  set 
aade. 

The  role  is  thus  put,  by  way  of  example,  by  Lord  Hale: 
"K  the  prevailing  party,  or  any  in  his  behalf^  say  to  a 
juryman  after  his  departure  from  the  bar,  and  before  ver- 
dict given,  the  case  is  dear  for  the  plaintifi*,  this  will  avoid 
the  feidict  if  given  for  the  plaintiff  for  it  is  new  evidence. 
But  not  i(  after  the  jury  are  sworn,  he  speaks  with  a  jury- 
ttn,  but  nothing  touching  the  business  in  issue ;  this  dodi 
M  avoid  the  verdict  given  after  for  him.''(l) 

We  have  seen  in  Metcalf^s  case,(2)  that  when  the  jury 
ttomnned  a  witness  ex  partem  although  to  the  same  mat- 
^  he  had  testified  in  court,  the  verdict  was  set  aside, 
^  a  tenire  de  novo  awarded.(3) 

80,  in  Jennings  v.  Wame.  Motion  for  a  new  trial, 
liKaQae  one  of  the  jurors,  after  they  retired,  came  firom 
lui  fdlowB  and  spoke  to  the  attorney  of  the  other  side,  and 
i^Wed  a  bundle  of  papers  from  him  which  he  carried  ta 


irt  I 
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(3)  St  vide  t  Bar,  M. 
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the  rest.  It  was  pretended  it  was  no  more  than  a  map  of 
the  premises  which  the  judge  had  held  in  his  hand  at  the 
trial.  But,  per  Hardwicke,  Ch.  J.,  "  It  will  depend  only 
on  this,  whether  it  was  delivered  to  the  jury  by  the  consent 
of  both  parties,  for  if  that  appeared,  it  would  prevent  the 
parties  alleging  any  thing  against  it ;  but  as  no  such  con- 
sent appears  here,  the  verdict  must  be  set  aside.'^(l) 

The  same  rule  prevails  in  Massachusetts,  In  Knight 
r:  Inhabitants  of  Freeport,{2)  a  new  trial  was  granted, 
because  the  plaintiff's  son-in4aw  said  to  one  of  the  jurors, 
that  the  cause  was  of  great  consequence  to  him ;  that  he 
should  have  to  pay  the  costs  if  the  cause  should  go  against 
the  plaintiff,  and  that  the  defence  of  the  action  was  a  spite- 
ful thing  on  the  part  of  the  defendants. 

So,  in  Connectictit^  in  Bennett  v.  Howard,  in  Error.(3) 
Action  on  the  case,  and  verdict  for  plaintiff.  Defendant 
moved  in  arrest  of  judgment,  and  showed  for  cause,  among 
other  things,  for  that  one  of  the  jurors  empannelled  in  the 
cause,  and^vho  joined  in  the  verdict,  freely  conversed  about 
ttie  case,  while  it  was  on  trial,  with  other  persons  not  of 
the  jury,  pubticly  declaring  that  the  defendant's  conduct 
could  not  be  justified  ;  and  gave  his  opinion  in  &vour  of 
the  plaintiff,  before  the  testimony  had  been  received  and 
the  cause  argued.  Upon  which  the  court  remarks :  ''  llie 
oath  of  jurors  obliges  them  to  speak  nothing  to  any  one 
concerning  the  matters  they  have  in  hand,  but  among 
themselves,  nor  suffer  anyone  to  speak  to  them  about  the 
same,  but  in  court,  until  the  verdict  is  delivered  up  in 
court.  In  this  ease,  the  court  below  found  that  one  of  the 
jurors  conversed  freely  with  persons  not  of  the  jury  about 
the  case,  while  it  was  on  trial.  This  was  directly  contrary 
ta  his  oath.    To  suffer  such  practice  to  obtain,  would  be 


(1)  Lee'a  Rep.  Temp.  Hard.  lid. 

(3)  13  BCass.  Rep.  2ia  (3)  3  Day,  88a 
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of  very  dangerous  tendency  by  opening  the  way  to  corrupt 
the  streams  of  justice,  and  would  destroy  all  confidence  in 
the  trial  by  jury." 

In  New-Hampshirey  where,  after  a  cause  opened  to 
the  jury,  one  of  the  parties  made  statements  to  a  juror,  out 
of  court,  fiivourable  to  his  own  cause,  and  the  jury  found  a 
verdict  accordingly,  it  was  set  aside.(l) 

So,  in  Pennsylvania^  in  Brmison  v.  Graham-i^)  Casej 
for  non-perlbnnance  of  a  contract  respecting  the  transfer 
of  itoek,  and  a  verdict  for  the  plaintiff.  A  rule  was  obtained 
to  show  cause  why  the  verdict  should  not  be  set  aside  and 
a  nev  tnal  granted,  which  rule  was  now  made  absolute  by 
cooaeot,  without  argument.  It  was  admitted,  that  the  jury 
ncired  from  the  bar,  and  conferred  together  for  some  time 
wiAout  coming  to  a  decision,  and  then  broke  up  late  at 
nig^t  Next  morning,  one  of  the  jurors  applied  to  a  brcdcer 
for  infomiation,  respecting  the  price  of  certificates  at  a  par- 
ticular period,  and  having  obtained  the  intelligence  he 
wanted,  oonununicated  the  same  to  his  fellow  jurors.  A 
Mtre/ocui^  de  novo  was  awarded. 

Aad  in  Bradley  v.  Bradley ^{^)  in  ejectment,  a  new  trial 
was  granted  on  a  similar  principle,  for  the  singular  reason 
that  some  of  the  jurors  gave  testimony  to  the  rest  after  they 
ntiied.  In  proving  title  the  p]:inciple  question  agitated  in 
coQitwas,  whether  the  deed  for  life  was  genuine?  But 
^4kd  the  jury  withdrew,  two  of  them  testified  to  their  bre- 
thren, that  although  the  defendant  had  bought  the  land, 
y<et  the  bonds  which  she  gave  for  the  purchase  money 
Me  unpaid  when  she  married  with  the  testator,  and  that 
tbi  Intalor  had  been  obliged  to  discharge  them.  On  this 
npw&tation,8everalof  the  jury,  who  were  before  in  &vour 
tf  the  defendant's  tide,  concurred  in  finding  a  veidict  for 


(I)  PtrkinM  v.  Knight^  2  N.  H.  Rep.  474. 
(3)  3  Y€St«B^  166.  (3)  4  Dtll.  112. 
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the  plaintiff.  On  arguing  the  motion  for  a  new  trial,  the 
defendant  produced  the  depositions  of  two  of  the  jurors, 
setting  forth  that  after  the  jury  had  withdrawn,  two  other 
jurors  had  affirmed  certain  matters  of  &ct,  which  had  in- 
duced the  deponents  to  find  a  verdict  for  the  plaintiff ;  and 
also  the  depositions,  of  two  witnesses,  contradicting  the  fitcts 
that  had  been  so  siffirmed.  The  plaintiff  produced  the  de- 
positions of  six  of  the  jurors,  explaining  their  conduct,  and 
averring  that  the  whole  twelve  were  of  opinion,  that  ano- 
ther deed  conveying  the  premises  in  fee  had  been  executed. 
In  granting  the  motion,  the  court  took  no  notice  of  a  point 
that  seems  to  have  been  made  by  the  counsel,  as  to  the  ad- 
missibihty  of  the  depositions  of  the  jurors,  to  establish  the 
misconduct  of  the  jury,  but  without  hesitation  made  the 
rule  absolute. 

No  case  precisely  in  point  appears  to  have  occurred  in 
our  own  courts,  of  an  attempt  to  labour  the  jury.  But  there 
can  be  little  doubt,  should  such  a  case  occur,  it  would  meet 
with  a  similar  treatment,  although  it  is  probable  that  the 
question  of  a  new  trial  in  such  a  case,  would  be  disposed  of, 
rather  as  a  question  of  judicial  discretion,  than  of  strict  law 
or  right.  The  law  of  the  state  against  embracerf/,{l)  which 
is  sufficiently  severe,  shows  with  what  jealousy  all  attempts 
upon  jurors  is  to  be  regarded ;  but  whether  in  any  given 
case  it  would  avoid  the  verdict,  would  probably  depend  on 
the  abuse  presumed,  or  proved  to  have  followed,  and  the 
substantial  justice  of  the  case. 

2.  If  the  jurors  receive  papers  not  submitted,  or  partially 
submitted  in  evidence,  the  verdict  will  be  set  aside,  if  found 
ibrthepartycommittingtheirregularity.  Theruleisthuspnt: 

If  the  party  deliver  a  scroll  to  a  juror,  in  proof  of  wbai 
he  afterwards  attempts  to  establish  at  the  trial,  and  the 
juror  shows  it  to  his  fellows,  and  they  find  for  the  party 

(1)  2  R.  S.  683,  and  see  5  Cowen,  503, 
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who  deliveied  it,  it  will  avoid  the  Yerdict(l)  But  not  if 
the  juror  have  a  piece  of  evidence  in  his  pocket,  and  after 
Ihe  jury  axe  sworn  and  gone  together,  he  showeth  it  to 
them ;  this  is  a  misdemeanor,  fineable  in  the  jury,  but  it 
avoids  not  th^  verdict,  though  the  facts  appear  upon  exa- 
imnatioa.(2) 

If  this  mean  any  thipg  more  than,  that  &cts  or  papers  in 
the  knowledge  or  possession  of  jurors,  may  be  referred  to  in 
iUuslnitioa  of  the  evidence  given  at  the  trial,  it  is  pre- 
sumed it  would  not  be  law  at  this  day.     By  no  rule  of 
modem  practice  can  any  evidence,  material  to  the  issue,  be 
legally  noticed  by  the  jury,  unless  jBorst  submitted  to  them  in 
the  presence  of  the  court.    This  is  well  illustrated  in  a 
jrecent  case,  The  King  v.  Suttonj(3)  for  a  seditious  libel, 
t<«nding  to  instigate  public  outrages.    The  king's  proclar 
xxiation  and  the  preamble  to  two  acts,  of  parliament,  were 
offered  in  evidence  and  objected  to,  but  admitted,  and  the 
defendant  was  convicted.    A  new  trial  was  moved  for,  on 
the  ground  that  improper  evidence  was  admitted,  for  defi- 
ciency  of  proof^  and  because  the  judge  had  misdirected  the 
jury,  in  stating  to  them,  they  were  at  liberty  to  refer  to  their 
own  personal  knowledge,  if  they  saw  any  of  the  outrages 
committed ;  which  doctrine,  it  was  contended,  was  exploded. 
The  case  was  elaborately  argued  by  eminent  counsel, 
vA  the  judges  delivered  their  opinions  seriatun.     The 
chaige  of  the  judge  at  the  trial,  as  to  the  use  to  be  made  by 
^jurors  of  their  personal  knowledge,  is  commuted  on 
^  great  clearness,  and  presented  in  its  true  •  point  of 
▼iew,  by  Lord  Ellertborough  :  "  If,  in  this  case,"  sajr^he, 
'^I  had  been  able  to  detect  any  particle  of  proof  that  ought 
oot  to  have  been  offered  to  the  consideration  of  the  jury, 
I  ihould  have  thought  such  vicious  proof  would  have  cor- 


(1)  Bro.  Alur.  Judgment,  pi  143. 

(S)8Hale^P.a80tt.  (8)  4  Manle  &  Sel  538. 
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nipted  the  verdict,  and  avoided  it.    But  after  the  utmost 
attentioii,  I  am  unable  to  discover  that  there  is  any  vice  in 
any  particle  of  this  evidence.      The  material  objectioii 
upon  which  the  rule  was  obtained,  was  founded  upon  a 
supposed  misdirection  of  the  learned  judge  at  the  trial, 
viz :  that  he  had  referred,  in  aid  of  some  defect  of  evidence, 
to  the  personal  knowledge  which  the  jurors  might  possess, 
for  proof  of  the  fact  that  outrages  had  been  committed  in 
Nottingham ;  for,  as  to  their  having  been  committed  in  dis 
neighborhood  of  Nottingham,  I  do  not  think  that  it  is  mar 
terial  to  prove  both.    It  now  appears,  however,  from  the 
report,  that  the  judge  did  not  lay  any  stress  on  the  perso^ 
nal  knowledge  which  the  jury  might  be  supposed  to  pos- 
sess, in  order  to  aid  any  defect  of  evidence.    On  the  con- 
trary, it  appears  that  he  considered  the  evidence  as  fully 
sufficient  to  estabUsh  a  verdict  in  favour  of  the  crown ; 
<mly  he  made  the  observation  with  reference  to  what  they 
knew  as  a  matter  of  illustration,  that  it  formed  a  part  of 
the  history  of  the  county,  that  such  outrages  had  been  com- 
mitted ;  as  if  he  had  said,  every  one  must  be  aware  of 
what  has  passed  before  their  own  eyes,  and  at  their  own 
doors ;  but  he  did  not  advise  them  to  rely  on  that  as  a 
source  of  information  on  which  they  were  to  found  their 
verdict,  but  only  that  it  might  make  the  proof  more  satis- 
fiu^tory  to  their  minds,  if  they  knew  what  had  peussed,  be* 
cause  no  one  can  have  any  reason  to  doubt  what  he  knows 
and  sees.    It  is  conclusive,  I  think,  upon  the  report,  that 
the  judge  did  not  leave  this  to  the  jury  as  forming  a  branch 
of  evidence  of  itself" 

A  case  in  Virginia,  Price  v.  Warren,{l)  will  fiirther  illus- 
trate the  only  justifiable  use  to  which  the  jurors  may  pot 
their  personal  knowledge,  and  how  fai  the  court  will 
indulge  them  in  mixing  it  with  the  testimony  adduced  in 


(1)  1  Hen.  &  Munf:  885. 
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open  court    It  was  an  action  on  a  bond  due  more  than 
twenty  years,  and  the  presumption  of  payment  was  relied 
on.    A  verdict  being  found  for  the  plaintiiSf,  the  defendant 
moved  for  a  new  trial,   stating  that  two  jurj^en  had 
dedaied  that  one  of  their  own  body,  who  was  not  examined, 
said  in  the  jury  room,  that  he  knew  the  testator  of  the 
defendant,  and  that  he  was  so  accurate  a  man  in  his 
aflairs,  that  he  would  have  taken  a  receipt  on  the  bond,  if 
it  had  been  paid ;  and  the  said  two  jurors  had  further 
declared  that  this  circumstance  alone  influenced  them  lo 
find  fiH'  the  {riaintiff.    The  plaintiflPs  counsel   admitted 
these  matters  in  like  manner  as  if  proved  by  affidavits  of 
die  two  jurymen.    But  the  court  below  overruled  the 
motion  for  a  new  trial,  on  the  ground  that  it  would  be  dan- 
gerous to  grant  a  new  trial  on  such  information  from  the 
jurymen,  and  that  the  new  trial  would  have  been  against 
ttis  juHice  of  the  case.    In  the  court  of  appeals,  the  jndg- 
nmt  was  aflirmed. 

So,  in  PuHntan  v.  Humphreys^{\)  where  the  jury, 
after  they  retired  to  deliberate  on  a  cause,  received  and 
weie  influenced  by  the  declarations  of  one  of  their  fellows, 
discrediting  a  material  witness  of  the  plaintiff*,  it  was 
iield  to  be  no  good  cause  to  set  aside  the  verdict. 

But  it  would  be  otherwise,  if  the  statements  made  by  the 
jwr  to  his  fellows  were  material  to  the  issue.  As  in 
Tfdimadge  v.  Northrop, [2)  Action  in  deceit.  Plea,  not 
gtnlty,  and  verdict  for  defendant.  Motion  in  arrest  of 
judgment ;  that  one  Patterson^  a  juror,  gave  evidence  to 
Us  ffflows,  while  they  had  the  cause  imder  consideration, 
^ch  was  not  given  in  court,  viz. :  that  he  was  coming 
Anmgh  Warren,  the  place  where  the  horses  were  sold, 
^ritm  Talmadge,  the  defendant,  and  his  brother,  were 
idling  them  to  the  defendant's  partner.  Bishop,  and  he 


(1)  6  Gieenl.  379.  (2)  1  Roo^  9SSL 
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wondered  that  Talmadge  trusted  him,  as  he  lived  within 
six  miles  of  him,  and  must  have  known  his  circumstanoeB. 
And  also,  for  that  said  Patterson  would  not  trust  said 
Bishop  himselfl  The  court  inquired  of  the  jiiry,  and  found 
the  &cts  alleged  in  the  motion  to  be  true  ;  and  the  verdict 
was  set  aside,  and  the  cause  continued  for  another  triaL 

The  rule  is  thus  laid  down  by  Coke :  ^'  If  the  plaintiff, 
after  evidence  given,  and  the  jury  have  departed  from  the 
bar,  or  any  for  him,  do  deliver  any  letter  from  the  plaintiff 
to  any  of  the  jury,  concerning  the  matter  m  issue,  or  any 
evidence,  or  any  esorowle,  touching  the  matter  in  issuei 
which  was  not  given  in  evidence,  it  shall  avoid  the  ver* 
diet,  if  it  be  found  for  the  plaintiff,  but  not  if  it  be  found 
for  the  defendant,  et  st-c  i  cofiverso.^\l)  Accordingly,  it 
has  been  held,  if  the  jurors  send  for  a  book  after  depar- 
ture from  the  bar,  and  read  it,  the  verdict  is  void.(2) 

In  conformity  with  the  spirit  of  this  rule  the  court,  in  a 
recent  case.  Burrows  v.  Unwi7i,{3)  refused  to  send  the  jury 
a  book,  although  the  counsel  on  both  sides  consented. 
Action  on  the  case,  for  negligence  of  the  defendant's  ser- 
vant Lord  Tentertienj  Ch.  J.,  had  summed  up  the  evi- 
dence, and  the  jury  had  retired,  when  they  sent  a  message 
to  his  lordship,  desiring  to  have  "  Selwyn^s  Law  of  Nisi 
Prius'^  sent  them  from  the  library  of  the  court.  Lord  Ten- 
teiden  asked  the  counsel  on  both  sides,  if  they  objected  to 
its  being  sent,  and  they  answered  that  they  had  no  objec- 
tion. However  his  lordship  observed,  "  The  regular  way 
is  for  the  jury  to  come  into  court  and  state  their  question, 
and  receive  the  law  from  the  court ;  and  for  the  sake  of 
precedent,  that  course  should  be  adopted  now." 

So,  if  after  the  evidence  given,  where  divers  papers  are 
lead  on  both  sides,  and  the  clerk  is  making  up  his  bundle 


(1)  Co.  Litt  227.  (2)  Via  Afar.  Trial,  pi.  18. 

(3)  3  Cwr.  ^  Payne,  310. 
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of  papeTS,  that  were  under  seal,  to  deliver  to  the  jury,  the 

aolicitoT  fiyr  the  plaintifb  deliver  a  bundle  of  depodtioDB 

to  the  jury,  some  whereof  were  read,  and  some  not  read, 

and  upon  examination  this  appeared,  though  the  jury 

B^roxe  they  opened  not  the  bimdle  delivered  by  the  solicitor; 

yet  the  verdict  for  the  plaintiff  was  for  this  cause  avoided, 

and  a  venire  facias  awarded,  for  great  inconvenience  may 

^pB  by  such  a  practice.    And  the  oath  of  the  jury,  that  they 

iBCver  looked  into  them  was  not  regarded,  for  possibly  it 

ijiay  be  a  mLsdemeanor  in  them  to  look  into  them,  which 

tkiey  shall  not  excuse  in  this  manner.(l) 

So,  in  Massachusetts^  where  a  paper  not  read  in  evidence 
badbeen  given  to  the  jury  by  mistake,  a  new  trial  was 
gnnted.  On  examingthe  paper,  it  appeared  to  the  court 
to  famish  material  evidence  in  &vour  of  the  party  pre- 
fiiling.  But  he  moved  the  court  to  examine  some  of  the 
juion  to  prove,  that  they  were  not  influenced  by  it  in  find- 
ing thdr  verdict.  The  other  party  had  also  summoned 
otber  jurors  to  prove  the  influence.  The  court  refused  to 
oumne  any  of  the  jurors,  and  observed,  that  the  court  must 
bB  governed  by  the  tendency  of  the  paper  apparent  from 
tiw  fiiee  of  it ;  that  it  was  not  pretended  that  the  jury  had 
Dot  read  it,  and  it  would  be  difficult  for  jurors,  where,  aa 
in  this  case,  there  was  much  evidence  of  different  kinds, 
desil^  to  decide  in  what  manner  their  minds  were  influ- 
^Md  in  forming  their  verdict.  As  it  was  received  by  Ae 
jury  among  other  written  evidence,  and  read  by  them,  it 
onst  be  presumed  that  they  considered  it  as  evidence,  and 
P^due  weight  to  it.(2) 

But  in  a  subsequent  case,  ^x  v.  Z>niry,(3)  a  new  trial 
Vtt  lefbsed  by  the  same  court,  and  the  jurors  permitted  to 


(1)  2  Hale's  P.  C.  308. 

(2)  Whitney  Y.  WhUm 

(3)  5  Piek.  290. 
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eqilaiii,  under  eiicuinstaiices  reiy  similar  to  thosey  of  die 
6Me  l48t  cited.    Case  for  slanderous  words.    It  appeared, 
after  the  jury  had  returned  a  rerdict  ibr  the  {rfainti^  thai 
two  depositions,  which  had  not  been  read  on  the  trial,  were 
pot  up  with  the  other  papers  and  deliTered  to  the  jury,  and 
were  returned  by  them  with  their  verdict.    It  did  nol  a^K 
pear  by  whom  these  depositions  were  put  up ;  the  irron^- 
larity  was  entirely  accidental.     HThe  question  being  put  %o 
the  jury,  whether  these  depositions  were  read  by  any  of 
them,  they  retired  to  inquire  of  each  other,  and  on  their 
return,  the  foreman  3tated  that  none  of  the  jury  had  any 
distinct  recollection,  that  either  of  the  depositions  had  been 
vead  by  them,  but  they  recollected  that  part  of  one  of  them 
had  been  read  in  court    On  the  next  day,  souk  of  the  jury 
having  suggested  that  the  answer  of  the  jforeman  was  not 
sufficiently  exfdicit,  the  question  was  again  put  to  him,  and 
be  stated  that  the  jury  had  intended  to  answer,  that  they 
were  satisfied  that  neither  of  the  depositions  was  read  by 
them  in  their  room.    They  were  then  asked  if  they  all 
agreed  in  that  answer,  and  they  assented.    Upon  this  the 
oonrt  observes  :  ''  It  appears  that  the  two  depositions  went 
to  the  jury  by  accident.    We  think  it  is  sufficiently  proved 
tfiat  they  were  not  read,  and  that  although  the  eleven  jurors 
w«re  not  sworn  to  testify,  yet,  that  by  their  oath  to  give  a 
true  verdict,  they  were  as  much  bound  to  make  true  an- 
swers  in  court,  touching  their  verdict,  as  if  they  had  been 
sworn  specifically  for  that  purpose.    These  papers  then 
hacving  gone  to  the  jury  by  accident,  and  not  having  been 
read  by  them,  the  question  is,  whether  there  shall  be  anew 
tiiaL    Weare  all  of  opinion,  that  if  a  p^ier  not  in  evidmice 
is  delivered  to  the  jury  by  design,  by  the  party  in  whose 
&vour  the  verdict  is  returned,  the  verdict  shall  be  set  aside, 
even  if  the  paper  is  immaterial ;  and  this  is  a  proper  punish- 
ment for  the  party's  misconduct.    But  that  is  not  the  pre- 
sent case.    So  where  a  paper  is  capable  of  influencing  the 
jury  on  the  side  of  the  prevailing  party,  goes  to  the  jury  by 
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accident,  and  is  read  by  them,  the  verdict  will  be  set  aside, 
although  the  jury  may  think  that  they  were  not  influenced 
by  such  paper,  for  it  is  impossible  for  them  to  say  what 
effect  it  may  have  had  on  their  minds.  But  where  a  paper 
which  might  influence  the  jury  is  not  read,  it  is  the  same 
thing  as  if  it  had  not  been  delivered  to  them.  The 
TCTiiict,  therefore,  is  not  liable  to  objection  on  this  ground." 

This,  and  the  former  case,  do  not  differ  in  the  principle, 
that  the  jury  are  not  to  read  a  paper  not  submitted  in  evi- 
dence, but  amply  in  the  mode  of  the  court's  arriving  at  a 
knowledge  of  the  fact.  In  the  one  case,  it  is  ascertained 
fiom  the  jury,  that  the  depositions  were  not  used;  in  the 
other,  no  inquiry  appears  to  have  been  made,  and  in  the 
absence  of  proof,  the  court  presume,  as  they  had  a  right  to 
do,  that  the  jury  used  the  papers. 

It  is  proper  to  observe,  that  the  mode  adopted  by  the 
court,  in  the  last  cited  case,  to  possess  themselves  of  the  fact 
by  examining  the  jury  in  open  court,  is  more  conformable 
to  the  ancient  practice,  and  it  may  be  added  more  satisfac- 
tory, and  much  less  liable  to  abuse  than  proceeding  by 
Jiffidavit  The  rule  is  thus  expressed  by  Lord  Hale, — "  If, 
^  the  jury  sworn,  either  party  deliver  a  piece  of  evi- 
nce to  the  jury,  and  the  verdict  is  given  for  him  that 
Wivered  it,  it  shall  avoid  the  verdict ;  but  then  this  must 
H^  by  examination,  and  be  endorsed  upon  the  postea 
or  verdict,  so  as  it  appears  of  record,  and  it  must  not  be 
Iwdy  by  affidavit  made  after.''(l)  The  modem  practice 
goierally  is  to  read  affidavits  on  the  motion. 

3.  It  would  appear  to  follow,  as  a  necessary  inference, 
^if  the  jury  take  out  papers  by  mistake,  but  do  not  read 
^^  and  to  that  they  may  be  examined,  the  verdict  would 
not  be  disturbed. 


(1)  2  Hale's  P.  C.  307. 
10 
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With  this  agrees  Hackley  v.  H(uitie.{\)  The  defend- 
ants moved  to  set  aside  the  verdict  given  for  the  plaintiff 
in  this  cause,  for  irregularity.  They  read  an  affidavit  stating 
that  at  the  trial  of  the  cause,  the  jury,  when  they  went  out 
to  consider  of  their  verdict,  took  with  them  a  commission 
for  the  examination  of  certain  witnesses,  with  the  interro- 
gatories and  depositions  annexed,  a  paper  attached  to 
which  had  been  read  in  evidence  on  the  trial  of  the  cause, 
and  that  no  consent  of  the  counsel  was  given  for  the  pur- 
pose. For  the  plaintilf  were  read  the  affidavits  of  three  of  the 
jurors,  who  tried  the  cause,  that  the  papers  mentioned  were 
not  read  by  the  jury.  Per  Curiam. — "  The  decisions  on 
this  subject  to  be  found  in  the  books  are  contradictory. 
Some  of  the  ancient  cases  are  very  strict,  but  of  late  years 
courts  have  been  inclined  to  be  less  rigid,  and  to  decide 
according  to  the  real  justice  of  the  case.  If  the  jury  have 
never  looked  at  the  papers,  nor  have  been  influenced  by 
them,  there  can  be  no  just  cause  for  setting  aside  the  ver- 
dict." 

In  Pennsylvania^  the  same  rule,  as  to  jurors  carrying  off 
papers  without  permission,  has  been  adopted.  In  Sheaffv. 
Crray,{2)  there  was  a  verdict  for  plaintiff,  and  on  a  rule  to 
show  cause,  it  appeared  that  a  paper  was  delivered  to  the 
jury,  containing  an  account  of  expenditures  respecting  a 
house  built  on  the  lands  of  the  defendant,  said  to  be  with 
the  knowledge  of  the  defendant  y  referring  to  the  bankrupt's 
books  and  their  several  pages,  without  the  consent  of  the 
adverse  counsel.  The  books  were  not  deUvered  to  the 
jury,  and  the  account  given  to  them  varied  from  that  before 
furnished  to  the  defendant  For  the  plainti£[^  it  was  con- 
tended that  the  paper  was  a  mere  estimate,  and  shown  to 
the  jury  by  way  of  calculation,  and  therefore  immaterial. 
But,  By  the  Court. — "  This  paper  cannot  be  called  an 


(1)  3  Johns.  Rep.  252.  (2)  2  Yeates,  273. 
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estimate  or  calculation.  It  goes  to  substantiate  the  demand 
of  die  plaintifis.  It  is  a  dangerous  preced^it,  and  may 
lead  to  ill  consequences,  though  we  do  not  suppose  there 
was  any  intention  here  of  doing  wrong.  All  the  cases 
agree  that  a  party  delivering  papers  to  the  jury  without 
consent  or  the  leave  of  the  court,  a  new  trial  shall  be 
granted.  We  know  not  what  effect  this  paper  may  have 
podaced  in  the  minds  of  the  jury ;  but  we  well  know  they 
should  not  have  had  it  delivered  to  them.  Solely  on  this 
grocmd,  and  without  expressing  our  sentiments  as  to  the 
moritsofthe  case,  a  new  trial  is  awarded." 

So  rigidly  is  the  rule  adhered  to  in  Massachusetts,  as  to 
ha?e  been  held,  in  a  recent  decision,  that  a  correspondence 
of  thejiuy  with  the  judge,  after  they  retire  from  the  bar, 
▼ill  hmi  the  verdict,  as  in  Sergeant  v.  Roberts.{l)  The 
trial  of  this  action  lasted  three  days.  After  the  jury  had 
bwQOQtsix  hours,  the  foreman  wrote  to  the  judge  at  cham- 
bers, that  they  could  not  agree,  and  that  they  waited  for 
his  directions.  The  judge  returned  an  answer  in  writing, 
nying,  that  he  was  unwilling,  after  so  much  time  had 
l^^en  consumed  in  the  cause,  to  permit  them  to  separate, 
and  i|[i?iiig^  such  directions,  as  would  enable  them  to  con- 
>Kler  the  cause  in  a  more  systematic  manner.  He  added, 
dttt  the  officer  had  directions  to  take  them  to  a  more  con- 
^Wiifint  apartment,  if  they  desired  it.  The  judge  also 
^Wei  the  jury  to  bring  his  letter  into  court  with  them, 
in  order  that  it  might  be  filed  with  the  papers  in  the  case. 
Afier  tliis  they  agreed  upon  a  verdict  in  favour  of  the  de- 
fendants, and  the  plaintiff  moved  for  a  new  trial,  among 
other  reasons,  because  of  this  communication  firom  the 
jodge  to  the  jury.  Parker,  Ch.  J.,  dehvered  the  opinion 
of  die  court,  and  after  observing  at  large  upon  numerous 
intances  of  a  similar  nature,  anu)unting  almost  to  the  set- 


O)  1  Pick.  397. 
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tlied  practice  of  the  court,  concludes,  "  We  are  all  of  opi- 
nion, after  considering  the  question  maturely,  that  no  com- 
munication whatever,  ought  to  take  place,  between  the  judge 
and  the  jury,  after  the  cause  has  been  committed  to  them 
by  the  charge  of  the  judge,  unless  in  open  coiurt,  and  where 
practicable,  in  presence  of  the  counsel  in  the  cause.  The 
oath  administered  to  the  officer  seems  to  indicate  this  as  the 
proper  course.  He  is  to  suffer  no  person  to  speak  to  them, 
lior  to  speak  to  them  himself,  unless  to  ask  them  whether 
they  are  agreed ;  and  he  is  not  to  suffer  them  to  separate 
until  they  are  agreed,  unless  by  order  of  the  court.  When 
the  court  is  adjourned,  the  judge  carries  no  power  with  hinx 
to  his  lodgings,  and  has  no  more  authority  over  the  jury 
than  any  other  person  ;  and  any  direction  to  them  from 
him,  either  verbal  or  in  writing,  is  improper.  It  is  not  suffi- 
cient to  say,  that  this  power  is  in  hands  highly  responsible 
for  the  proper  ^  exercise  of  it.  The  only  sure  way  to  pre- 
vent all  jealousies  and  suspicions,  is  to  consider  the  judge 
as  having  no  control  whatever  over  the  case,  except  in 
open  court,  in  presence  of  the  parties  and  their  counsel. 
The  public  interest  requires  that  litigating  parties  should 
have  nothing  to  complain  of,  or  suspect,  in  the  administra- 
tion of  justice,  and  the  convenience  of  jurors  is  of  small 
consideration,  compared  with  this  great  object. — It  is  better 
that  every  body  should  suffer  inconvenience,  than  that  a 
practice  should  be  continued  which  is  capable  of  abuse,  or 
at  least  of  being  the  ground  of  uneasiness  and  jealou5y."(l) 

4.  But  however  irregular  it  may  be  in  the  jury  to  carry- 
away  papers  without  consent  of  counsel  under  the  direc- 
tion of  the  court,  yet  if  not  furnished  by  the  prevailing 
party,  and  wholly  immaterial  to  the  issue,  it  will  not  avoid 
a  verdict,  in  other  respects  regular. 


(1)  Vide  6  Green.  141. 
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Thus,  in  Vicary  v.  Farthing  ;(1)  the  parties  were  at 
iflsne,  and  at  the  trial,  to  prove  the  nonage  of  the  plaintiff, 
a  church  book  was  given  in  evidence.  After  the  jury's 
dqiortuie  from  the  bar,  and  before  they  had  agreed  upon 
their  Terdict,  the  plaintiff's  solicitor  deUvered  to  the  jurors 
the  said  church  book,  and  afterwards  they  found  for  the 
plaiiiti£  All  this  matter  was  returned  upon  the  paatea; 
and  fcr  this  cause  it  was  moved  that  judgment  should  be 
stayed,  and  in  proof  thereof  MetccUf^s  case  was  cited.(2) 
Wiatt^  J.,  said,  that  it  had  been  ruled  in  one  Pidcerifig^a 
case,  wheie  letters  patent  were  given  in  evidence  to  the 
jury;  vhile  they  were  conferring  upon  their  verdict,  by  the 
piaintiff,  without  the  court's  direction,  delivered  them  the 
nid  letters  patent,  that  judgment  should  be  stayed  upon 
the  verdict  Oawdv  and  Papham  denied  that  case ;  and 
.*»«««  ,«^  b«^  wrttap  ^d  p«o.  p«»t 
tot  chiefly  it  was  urged  it  would  be  mischievous  to  the 
puty  for  whom  a  verdict  passed,  if  the  delivery  of  evidence 
by  the  contrary  party,  or,  peradventure,  by  a  stranger  with- 
out his  privity,  should  stay  his  judgment.  But  jFVnner,  e 
^ontraj  objected,  because  there  might  be  some  matter  in 
^Ixx)k  to  induce  them  otherwise  than  they  intended  be- 
^;  and  because  it  was  delivered  on  his  part  for  whom 
*c  verdict  passed.  Wherefore  it  was  adjourned ;  but  after- 
^*^  the  fact  appearing  to  be  immaterial,  it  was  adjudged 
*»  the  plaintiff. 

So,  in  Rex  v.  BurdetL{3)  Information  was  brought 
^ffwnst  Burdett,  farmer  of  Newgate  market,  for  extortion ; 
wd  the  extortion  was  assigned,  for  that  he  had  taken  divers 
WUB8  of  money  of  the  market  people  for  rent,  for  the  use 
^the  little  stalls  in  the  market,  and  divers  great  sums  for 
^.    At  nisi  prittSj  upon  the  general  issue  pleaded,  the 


(1)  Cro.  Eliz.  411.  (2)  Ante,  p.  48, 

<3}  1  Lord  Rayxn.  148. 
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defendant  was  found  i^Ity,  It  was  moved  to  set  aside  the 
verdict.  And  one  of  the  irregularities  assigned  was^  that 
the  jury  took  with  them  out  of  court  an  order  of  the  com- 
mon council,  without  the  leave  of  the  court,  or  consent  of 
the  parties.  And  they  cited  the  case  of  Lady  Joy^  where 
a  verdict  was  set  aside,  because  the  jury  took  with  them  a 
map  of  the  premises  out  of  court.  But  as  to  this  point  he 
said,  that  it  was  irregular  to  take  the  act  of  the  common 
council ;  but  the  matter  of  the  act  being  evidence  on  both 
sides,  it  would  not  set  aside  the  verdict. 

So,  in  a  recent  case  in  Pennsylvania,  Lonsdale  y. 
BTmDn.{\)  A  new  trial  was  moved  for,  because  the  jury 
took  out  with  them  a  deposition,  part  of  which  was  object- 
ed to  and  overruled  at  the  trial.  The  court  put  their  de- 
nial of  the  motion,  as  to  this  point,  upon  the  ground  that 
the  parts  of  the  deposition  that  had  been  overruled  by  the 
judge,  and  read  by  the  jury,  were  altogether  irrelevant  and 
immaterial  to  the  issue. 

A  distinction  has  been  taken  between  sealed  and  un- 
sealed papers.  The  former,  it  has  been  held,  the  jury  may 
have,  by  permission  of  the  court,  but  not  the  latter,  except 
by  consent.  Yet,  should  the  jury  violate  the  rule  in  either, 
or  even  in  both  instances,  it  would  not  avoid  the  verdict. 
It  is  thus  laid  down  by  Judge  Buller — "The  jury,  after 
going  out  of  court,  shall  have  no  evidence  with  them,  but 
what  was  shown  to  the  court  as  evidence,  nor  that  without 
Ate  direction  of  the  court.  The  court  may  permit  them  to 
take  with  them  letters  patent,  and  deeds  imder  seal,  and 
the  exemplification  of  witnesses  in  chancery,  if  dead ;  but 
not  a  writing  without  seal,  unless  by  consent  of  parties. 
But  though  the  jury  take  with  them  patents,  deeds,  &c., 
without  leave  of  the  court,  or  writings  without  seal,  books, 
&C.  without  consent  of  court  or  party,  it  shall  not  avoid 


(1)  4  Wash.  C.  C.  Rep.  14a 
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the  verdict,  though  they  be  taken  by  the  delivery  of  the 
party  for  whom  the  verdict  was  given."(l) 

If  the  distinction  between  writings  with  and  without 
seal  e?er  existed  in  this  country^  it  has  been  long  since 
exjdoded.  Yet  in  a  late  case  in  Pennsylvania,  Alexander 
T.  /affite«on,(2)  it  was  put  forward,  ineffectually  to  be  sure, 
as  the  only  cause  for  reversing  a  judgment  The  reasons 
iat  the  distinction  originally,  and  its  inapphcabihty  to 
modern  timeSy  and  especially  to  the  tribunals  of  these 
United  States,  are  contained  in  the  very  learned  decision 
of  flie  court,  deUvered  by  Tilghman,  Ch.  J. — This  was 
an  issue  directed  to  try  who  were  the  heirs  of  a  certain 
John  Alexander.  The  defendant  gave  in  evidence  a 
nnnuscript  book  found  in  the  trunk  of  the  said  Alexander, 
afier  his  death.  When  the  jury  were  about  to  retire,  the 
coonsel  for  the  plainti£&  objected  to  their  being  permitted 
to  carry  this  book  out  with  them ;  but  the  court  were  ot 
<^fpxm,  that  the  jury  should  have  it,  to  which  opinion  an 
exception  was  taken,  upon  which  the  chief  justice  observes : 
''It  is  no  longer  a  question  whether  the  book  was  legal 
^dence ;  but  the  naked  point  is,  whether,  having  been 
given  in  evidence,  the  court  might  permit  the  jury  to  take 
it  ont  with  them.  It  is  undoubtedly  laid  down  as  a  prin- 
<^k,  in  some  of  the  English  cases,  that  the  jury  are  to  take 
^papers  not  under  seal,  without  the  consent  of  both  par- 
"tt;  yet  the  same  cases  say,  that  if  the  court  permit  them 
^  be  takien,  it  shall  be  no  cause  for  setting  aside  the  verdict. 
We  are  somewhat  in  the  dark  as  to  the  reason  of  this  dis- 
tU'ctioQ  between  sealed  and  unsealed  writings,  but  it  is  cer- 
^  that  it  originated  under  circumstances  not  applicable 
l^thepesent  times.  The  best  account  of  it  is  to  be  found 
^  the  writings  of  Lord  Hale  and  Lord  Gilbert.  They 
^y  that  in  ancient  times,  men  of  rank  and  property  had 


(1)  Bull.  N.  P.  308.  (2)  5  Binn.  238. 
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seals,  by  which  their  families  were  distinguished.  TboK 
were  not  nomerous ;  and  as  canses  were  tried  by  men  in 
the  nei^rhbourhood,  it  was  supposed  that  the  seals  were  so 
notorious,  as  to  be  well  known  to  the  jiiry.  Papers  under 
seal  therefore,  carried  their  own  evidence  along  wiA 
them ;  and,  indeed,  it  is  probable,  that  in  many  instancwi 
it  was  thought  sufllcient  to  aflBx  a  seal  without  any  sub- 
scribing evidence,  so  that  the  instrument  was  affixed  to  the 
seal  alone.  But  the  notoriety  of  seals  has  long  ceased. 
Every  man  now  takes  what  seal  he  pleases. — ^It  does  nol 
appear  that  the  point  has  been  brought  befinre  any  court  far 
the  last  half  century,  diuring  which  period,  the  conunerce 
of  the  world  has  heen  prodigiously  enlarged,  and  coDsmer- 
dal  people  make  very  little  use  of  seals  in  their  transactions. 
I  have  never  known  this  question  expressly  decided  in 
Pennsylvania ;  but  I  take  it,  that  in  practice  the 'English 
rule  has  not  been  extended  here." 

In  the  state  of  New-  York  the  practice  is,  not  to  allow 
the  jurors  to  have  the  papers  produced  in  evidence,  without 
the  consent  of  parties.  Yet  there  appears  to  be  no  good 
reason  why  the  judge  at  the  trial  should  not  exercise  his 
discretion  in  giving  or  withholding  the  papers,  as  may  best 
promote  the  ends  of  justice.  And  should  he  exercise  such 
a  discretion,  and  an  exception  be  taken,  there  is  littie  doub^ 
that,  following  up  the  intimation  in  Hockley  v.  HasHe^{\) 
the  court  would  meet  the  question  upon  the  ground  of 
sound  discretion,  rather  than  of  strict  right. 

6.  It  was  formerly  held  that  if  the  jury  separated,  after 
being  charged  with  the  case,  and  before  they  rendered 
their  verdict,  except  by  permission  of  the  court  and  con- 
sent of  parties,  or  from  necessity,  it  avoided  their  verdict ;  • 
but  the  modem  rule  is  different. 


■  ■ 


(1)  3  Johns.  Rep.  252. 
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The  nature,  duration  and  privations  of  the  confinement 
of  the  jnrjr,  after  they  retire,  are  thus  stated  by  Lord  Coke  : 
^Bj  the  law  of  England,  a  jury,  after  their  evidence  given 
upon  the  issue,  ought  to  be  kept  together  in  some  conve- 
nifliit  place,  without  meat  or  drink,  fire  or  candle^  Which 
BOBK  books  call  an  imprisonment^  and  without  speech  with 
any,  unless  it  be  the  bailiff,  and  with  him  only  if  they  be 
iKned.  After  they  be  agreed,  they  may,  in  causes  between 
party  and  party,  give  a  verdict,  and  if  the  court  be  risen, 
gi?e  a  privy  verdict  before  any  of  the  judges  of  the  court, 
and  then  they  may  eat  and  drink,  and  the  next  mornings  in 
tupm  oourty  they  may  either  affirm  or  alter  their  privy  ver- 
dict, and  that  which  is  given  in  court  shall  stand.  But  in 
eriminal  cases  of  life  or  member,  the  jury  can  give  no  privy 
terdict,  but  they  must  give  it  openly  in  court."(l) 

h  the  Eiirl  of  Kenfs  case,(2)  the  jury  being  sworn  at 
disbar,  retired  to  the  open  street,  and  there  came  such  a 
tensest,  that  some  of  the  jury  departed  without  leave  of 
die  jnstkes.  One  of  the  jurors  came  into  a  house,  where 
be  was  cautioned  by  divers  persons  to  take  care  what  he 
ti,  far  the  matter  was  better  for  the  Earl  of  Kent  than  for 
die  bishop^  and  was  asked  to  drink,  and  did  drink.  And 
tfterthe  storm  ceased,  the  jurors  rejoined  each  other,  and 
famd  fer  the  bbhop.  The  Earl  of  Kent  had  the  whole 
Utter  certified  to  the  court.  The  point  of  the  jury's  dis^ 
penioo,  was  argued  and  re-argued  in  the  exchequer  cham- 
K  and  after  much  deliberation,  the  court  stood  six  to 
fair,  sustaining  the  verdict  Upon  a  like  principle  of 
Beoeasty)  it  has  been  gravely  held,  what  would  not  in 
■ttdon  practice  bear  to  be  disputed,  that  a  separation  of 
^  jory  by  reason  of  a  sudden  affiray,  fire^  or  a  house  about 
^  Ul,  and  the  like,  would  not  avoid  the  verdict,  nor  would 
^  jory  be  amerced.(3) 

(1)  Co.  Litt.  227.  (2)  Bro.  Ab.  Verdict,  pi.  19. 

(3)  Bia  Ab<  Verdict,  pi.  19.    Com.  Dig^  Bnquest.  F« 

11 
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llie  modern  practice  in  England  is  to  permit  the  jury 
to  separate,  even  in  criminal  cases  in  the  discretion  of  the 
judge ;  and  where  there  is  no  ground  to  suspect  they  have 
been  practised  upon  during  the  interval  of  their  dispersion, 
it  will  not  vitiate  their  verdict  This  has  been  so  recently 
and  so  fiilly  illustrated  in  the  case  of  The  King  v.  Watif 
and  others^{\)  as  to  settle  the  practice  on  this  point,  if  any 
doubt  existed  before. 

The  defendants  were  indicted  for  a  conspiracy  to  obtain 
goods  by  undue  means.  At  the  trial  before  AbbottS^  'i 
the  defendants,  Mozely^  Woolfj  Levy,  and  Kinnear^  were 
found  guilty.  They  moved  for  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside,  on  the  ground  that  tlM 
finding  of  the  jury  was  void,  the  jury  having  dispersed, 
during  the  interval  of  anadjoumment,  before  they  delivered 
their  verdict  The  afSdavits,  in  support  of  this  motion, 
stated  in  substance,  that  the  trial  had  lasted  two  days ;  that 
in  the  morning  the  trial  commenced,  and  about  11  o'clock 
at  night,  the  case  being  then  imfinished,  the  court  adjourned 
until  the  following  morning ;  and  the  jury  separated  and 
retired  to  their  respective  homes.  The  next  morning  they 
assembled  again,  and  the  case  being  concluded  at  a  late 
hour  in  the  afternoon  of  that  day,  they  found  the  defend- 
ants  guilty.  The  defendants  and  their  attorneys  were 
wholly  ignorant  of  the  feet  of  the  jury  having  separated, 
until  after  they  had  found  their  verdict  The  judges  deli* 
vered  their  opinions  seriatim;  but  that  oiAbbM^CStuJ.  will 
sufficiently  illustrate  the  modem  rule. — ''  I  am  of  opinion 
that  there  is  no  sufficient  foundation  for  the  present  appli- 
cation. The  appUcation  is  grounded  upon  the  suggestion 
of  these  two  fects :  First,  that  the  jury  had  dispersed  dar- 
ing the  night  iSiscemcUy,  that  that  feet  was  not  known  to  the 
defendants  until  after  the  trial  was  over.    Now  the  trial 


(1)  1  Chitty's  Rep.  401. 
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b^an  b^ween  nine  and  ten  in  the  morning ;  it  had  pro- 
ceeded until  eleven  o'clock  at  night  or  later,  before  the  evi- 
deoee  on  the  part  of  the  prosecution  was  closed.    Learned 
coomd  were  employed  separately  for  several  defendants. 
It  must  be  assumed,  that  in  that  stage  of  the  case,  evidence 
would  be  laid  before  the  jury  on  the  part  of  the  defendants. 
It  became  matter,  therefore,  of  necessity,  that  the  trial 
Aould  be  adjourned,  and  an  adjournment  accordingly  took 
pboefrom  the  necessity  of  the  case,  the  jury  being  &tigued 
tediin  mind  and  body ;  and  it  would  have  been  most  inju- 
noQs  to  the  case  of  the  defendants,  even  if  the  judge  and  jury 
bid  had  strength  enough  to  go  on,  till  the  trial  ca:me  to  a 
don;  I  say  most  injurious  to  the  case  of  the  defendants,  if 
duii  esse  was  heard  by  persons  whose  minds  were  exhaust* 
A  with  fiitigue,  as  it  would  have  been,  if  an  adjournment 
lad  not  taken  place.    An  adjournment  of  this  nature  li 
not  Qecessarily  followed  by  the  dispersion  of  the  jury,  for 
i&  many  eases,  they  are  kept  together  till  the  final  dose 
of  the  trial    But  I  am  of  opinion,  that  in  a  case  of  misde- 
flKtnor,  their  dispersion  does  not  vitiate  the  verdict ;  and  I 
tend  my  opinion  upon  the  admitted  fact,  that  there  are 
MU17  instances,  of  late  years,  in  which  juries  upon  trials 
iirmisdaneanors,  have  dispersed  and  gone  to  their  abodes 
inittg  the  night  for  which  the  adjournment  took  place, 
lodleonsider  every  instance  in  which  that  has  been  done, 
to  be  proof  that  it  may  be  lawfully  done.    It  is  said,  that  in 
some  of  those  instances,  the  adjournment  and  dispersion  of 
Ab  jory  have  taken  place  with  the  consent  of  the  defen- 
^    I  am  of  opinion,  that  that  can  make  no  difference. 
I  tbink  the  consent  of  the  defendant  in  such  case  ought  not 
b  be  asked ;  and  my  reason  tor  thinking  so  is,  that  if  that 
VMian  is  put  to  him,  he  cannot  be  supposed  to  exercise  a 
ttf  Aoioe  iti  the  answer  he  gives,  for  it  must  be  supposed 
tbiihe  will  not  oppose  any  obstacle  to  it ;  for  if  he  refuses 
to  iMde  to  siieh  an  aocommodatidn,  it  will  ueile  that 
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feeling  against  him  which  every  person  standing  in  the 
situatiim  of  a  defendant  would  wish  to  avoid.  I  am  also 
of  opinion,  that  the  consent  of  the  judge  would  not  makBi 
in  such  case,  that  lawjEiil,  which  was  unlawful  in  itself;  for 
if  the  law  requires,  that  the  jury  shall  at  all  events  be  kepi 
together,  until  the  close  of  a  trial  for  misdemeanor,  it  doei 
not  appear  to  me,  that  the  judge  would  have  any  power  to 
dispense  with  it.  The  only  difference  that  can  exist  be- 
tween the  fitct  of  the  jury  separating  with  or  without  the 
approbation  of  the  judge,  as  it  seems  to  me,  is  this,  that 
if  it  be  done  without  the  consent  or  approbation  of  the 
judge,  express  or  implied,  it  may  be  a  misdemeanor  in 
th<nn,  and  they  may  be  Uable  to  be  punished ;  whereas,  if 
he  gives  his  consent,  there  will  be  no  such  consequence  of 
a  8eparati(m.  But,  though  it  may  be  a  misdemeanor  in 
them  to  separate  without  his  consent,  it  will  not  avoid  the 
verdict,  in  a  case  of  this  kind,  as  it  would,  if  the  law  xe* 
quired  the  jury  to  be  absolutely  kept  U^ther. — It  seems 
to  me,  that  the  law  has  vested  in  the  judge  the  discredbn 
of  saying,  whether  or  not,  in  any  particular  case,  it  may  be 
allowed  to  the  jury  to  go  to  their  own  homes,  during  a  ne» 
cessary  adjournment  throughout  the  night. — ^For  these 
reasons  it  appears  to  me  that  there  is  no  ground  for  the  pre- 
sent appUcation,  and  I  conceive,  we  ought  not  to  give  any 
reason  to  suppose  that  any  doubt  exists,  when  none  really 
exists  in  our  minds." 

No  case  precisely  in  point  has  occurred,  defining  the 
power  of  the  judge  at  the  trial,  and  settling  the  American 
practice  on  the  subject  of  the  separation  of  jurors,  at  least 
in  criminal  cases.  The  uniform  practice  it  is  beUeved  in 
this  country  is,  not  to  permit  the  jiury  to  separate  in  any 
stage  of  the  progress  of  a  criminal  suit,  after  the  case  is 
given  them  in  charge  by  the  coiirt,  without  consent  of  couDt 
seL  But  there  is  little  doubt,  should  the  question  aiiss 
l^pon  a  similar  state  of  founts,  as  in  the  King  v,  Waolf^  Hm 
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decision  would  be  similar.  In  a  late  case  from  Massachu- 
setts, where  the  judge  authorized  the  jury,  without  consent 
of  counsd,  to  separate,  after  thejr  should  agree  upon  their 
verdict,  and  to  return  and  render  it  at  the  opening  of  the 
court,  it  was  held,  upon  motion  to  set  aside  the  verdict,  that 
it  was  not  vitiated  by  the  separation  of  the  jury.(i) 

It  was  early  held,  that  if  the  jury  separated  ^om  inad- 

vertance,  and  no  abuse  followed,  although  punishable  by 

fine,  it  would  not  avoid  the  verdict    Thus,  in  Lord  >S!f . 

John  ¥•  Ahbatt.{2)    After  the  evidence  was  summed  up  in 

the  forenoon,  the  jury  retired  to  consider  of  their  verdict 

Before  the  rising  of  the  court  they  came  into  court,  attend* 

ed  by  the  bailing  to  ask  a  question,  which  was  answered, 

and  diey  were  sent  back.    At  the  sitting  of  the  court  in 

Ae  afienioon,  the  judge  was  informed,  that  some  of  the 

joiymen  were  in  court ;  whereupon,  being  asked  by  him 

^ibattfaey  did  there,  answered  they  could  not  agree,  and 

were  diereapon  sent  back  to  their  fellows,  and  afterwards  a 

verdict  was  brought  in  for  plaintiff.    The  judge  did  not 

certify  the  verdict  to  be  contrary  to  evidence.    The  court 

was  of  opinion,  that  this  was  a  misbehaviour  in  the  jury, 

fo  which  they  were  fineable ;  but  not  a  sufficient  cause  to 

Kt  aside  the  verdict 

6*  Upon  this  point  the  practice  in  this  country  appears 
to  hare  resolved  itself  into  the  exercise  of  a  judicial  dis- 
cntim,  confining  the  motion  for  a  new  trial  to  the  question 
<^  abuse,  and  invariably  denying  the  application,  where  no 
^jury  has  ensued. 

Thus,  in  Smith  v.  TAomp«on.(3)  Motion  to  set  aside 
die  verdict,  for  irr^ul&rity  in  the  conduct  of  the  jury.  After 
Aejr  had  retired,  and  remained  from  6  P.  M.  to  3  A.  M. 


(1)  WinaUno  v.  Draper,  8  Pick.  170. 

{%)  Bwmet,  441.  (3)  1  Cowen,  221. 
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without  being  able  to  agree  on  their  verdict,  two  of  the 
jurors,  eluding  the  care  of  the  constable,  left  the  jury  Toaaif 
and  one  of  them  remained  at  a  neighboring  tavern  during 
the  night;  the  other  went  to  his  own  house,  which  was  near 
by,  ate  his  supper  there,  and  staid  all  night.  Both  jurors 
returned,  however,  and  the  whole  were  together  and  went 
into  court  the  next  morning.  They  informed  the  court 
that  they  had  not  agreed,  stated  the  point  to  the  court 
wherein  they  differed,  took  their  advice,  retired,  and  found 
a  verdict  for  the  plaintiff.  No  improper  conmiunicatioii 
with  the  jury  appeared ;  and  no  probability  that  their  ab- 
sence had  produced  any  effect  upon  their  minds,  in  making 
up  their  verdict  Per  Curiam — "  It  was  clearly  irr^ular 
in  the  two  jurors  to  separate  from  their  fellows.  But  this 
does  not  affect  the  merits  of  the  case,  as  between  the  par- 
ties. The  ancient  strictness,  in  relation  to  the  conduct  of 
jurors,  13  somewhat  relaxed.  Whether  the  verdict  is  to  be 
set  aside,  must  depend  upon  circumstances,  and  the  real 
justice  of  the  case.  If  there  is  a  probability  of  abuse,  we 
then  notice  it ;  but  here  is  none." 

So,  in  Hortan  v.  Hortan.{l)  Motion  for  a  new  trial,  on 
the  ground  of  the  misconduct  of  the  jury,  who  agreed  upon 
their  verdict  while  the  court  were  at  dinner,  and  without 
the  consent  or  knowledge  of  either  party,  dispersed,  and 
obtained  their  own  diimers,  and  returned  into  court  at  the 
opening  thereof  in  the  afternoon.  Against  the  motion,  it 
was  contended,  that  though  the  dispersion  of  the  jury  may 
be  a  contempt  of  court,  for  which  the  jury  are  punishable, 
it  is  not  such  an  irregularity  as  to  avoid  the  verdict,  and  of 
this  opinion  were  the  court,  adding,  that  if  the  slightest 
suspicion  had  appeared  that  the  privilege  which  the  jury 
had  taken  had  been  abused,  to  the  injury  of  the  party,  the 
verdict  should  be  set  aside. 


(1)  2  Cowen,  589. 
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So,  in  Ex  parte  HiUy{l)  a  mandamus  was  granted  to 
vacate  a  rule,  setting  aside  a  verdict  for  irregularity  in  an 
action  between  Hill,  plaintiff,  and  one  Clark,  defendant 
The  verdict  was  for  Hill ;  and  the  court  below  set  it  aside 
on  dark's  motion,  because  one  of  the  jurors,  during  the 
trial,  left  the  box  without  permission  of  the  parties  or  the 
court,  went  out  of  doors,  and  was  absent  some  minutesi 
r^umed  and  took  his  seat,  and  joined  in  the  verdict  against 
the  defendant  Neither  of  the  parties  knew  of  his  absence 
till  he  had  been  gone  some  time ;  but  no  testimony  was 
given  to  the  jury  while  he  was  gone ;  and  he  spoke  with 
no  (me  except  to  teU  the  constable,  who  came  after  him  and 
inrought  him  back,  that  he  was  one  of  the  jury.  Per 
Ouriatn. — ''It  is  the  settled  doctrine,  that  though  such 
conduct  as  this  is  a  contempt  of  the  court,  yet  it  is  not  a 
ground  for  avoiding  the  verdict." 

In  Connecticut^  a  statutory  provision  on  the  subject, 
couched  in  strong  terms,  apparently  prohibiting,  under  any 
circumstances,  the  separation  of  the  jury,  has  received  a 
construction  conformable  to  the  general  practice.  In  The 
State  V.  Babcockf{2)  in  error,  where  the  jury  had  separated 
before  they  agreed,  the  court  say : — "  As  to  the  objection 
that  the  jury,  after  the  cause  was  committed  to  them,  were 
permitted  to  separate  before  they  agreed  on  averdict,  it  may 
besaid  that  such  has  been  the  immemorial  usage  in  this 
state;  and  the  practice  has  been  sanctioned  by  a  decision 
of  this  court" 

The  case  to  which  the  court  alludes,  is  Brandin  v.  Ora$9r 
nie^d)  in  error,  a  slander  case.  The  defendant  moved  in 
arrest,  on  the  ground  that  the  jury,  immediately  a^  the 
cause  was  committed  to  them,  dispersed  into  different  parts, 
and  80  remained  till  next  morning,  when  they  convened  at 
the  jury  room,  considered  the  cause,  and  agreed  on  their 


(1)  3  Cowen,  355.       (2)  1  Conn.  Rep.  401.       (3)  Ibid.  402. 
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treidict    The  coart  denied  the  motion,  and  the  i\t^nAmwit 
bioogfat  a  writ  of  error.     BeUdwitij  J.,  the  other  judges  oqif 
coning,  except  Smithy  J. — ^  The  question  presented  fay 
du0  record  is,  whether  consistently  with  the  act,  a  joiy 
may  separate,  after  a  cause  has  been  committed  to  themi 
and  before  thi^^  have  agreed  ona  verdict  The  only  clause 
apfdicable,  is  in  these  words :  '  When  the  court  have  com- 
mitted  any  cause  to  the  cimsideration  of  the  jury,  the  jury 
diall  be  confined  under  the  custody  of  an  officer  appointed 
by  the  court,  until  they  are  agreed  on  a  verdict.'    What^ 
ever  might  have  been  my  opinion  of  the  effect  of  this  statutei 
had  I  been  called  to  decide  upon  it  without  the  aid  of  prac« 
tical  construction,  I  do  not  feel  myself  now  at  liberty  to 
oppose  a  uniform  practice  under  it  for  a  century,  unless 
the  constructicm  shall  appear  unreasonable,  and  the  prac-* 
tice  in  pursuance  of  it  be  followed  with  greater  mischief^ 
than  would  flow  from  a  literal  compliance  with  what  is 
claimed  to  be  the  letter  of  the  statute.  I  have  never  known 
in  our  courts  a  jury  confined  in  the  manner   claimed* 
Reliance  has  always  been  placed  on  the  guard  set  upon 
jurors  by  the  peculiar  form  of  their  oath.    It  is  evident 
fiK>m  that,  that  our  ancestors  did  not  mean  to  introduce  the 
system  of  starving- a  jury  into  agreement,  but  that  their 
verdict  might  be  the  result  of  cool  deliberation.    The  sta* 
tute  now  in  question  is  to  be  construed  that  the  jury  should 
be  attended  to  and  firom  court  by  an  officer ;  should  delibe- 
rate by  themselves  under  his  direction ;  and  that  he  should 
guard  them  firom  intrusion.    But  it  does  not  require  that 
they  should  be  otherwise  restrained,  nor  that  they  should 
be  prevented  firom  adjourning  and  separating  when  occa« 
sion  requires*    This  construction  of  the  statute  does  noi 
appear  to  me  unreasonable.    It  is  certainly  conformable  to 
the  temper  of  the  times,  and  the  habits  of  our  citizens. 
And  I  am  not  convinced  that  we  are  now  bound  to  aban- 
don it  after  it  has  been  sanctioned  by  so  long  and  quiet 
usage ;  nor  that  the  advantages  would  overbalance  the 
inoonveniences  resulting  from  a  change." 
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So,  in  Rhode  Island,  in  Burrill  v.  PhUlips.{l)  Before 
the  verdict  agreed  upon,  one  of  the  jurors  separated  by  mis- 
tatcB^  and  afterwards  rejoined  his  fellows,  who  rendered 
their  verdict ;  and  upon  motion  it  was  held,  to  be  in  the 
discretion  of  the  court  to  allow  the  verdict  to  staiid.  And, 
per  Story,  J. — ''  It  is  admitted  on  all  sides,  that  the  condud 
of  the  jurors,  in  the  present  case,  was  through  mere  simpli- 
city and  ignorance.  At  first  I  was  struck  with  the  ineon- 
^ranience  of  allowing  a  verdict,  after  a  separation  of  tfie 
jurors,  and  when  opportunity  had  been  given  to  tamper 
with  them.  And,  without  doubt,  as  this  is  an  application 
to  the  discretion  of  the  court,  the  verdict  ought  to  be  set 
aode,  unless  the  conduct  of  the  juror  be  free  from  unfii- 
Tourable  presumption.  I  am  perfectly  satisfied  with  the 
ytrdict  in  this  case;  indeed,  I  do  not  see  how  it  crmld  have 
been  otherwise  upon  the  evidence  before  the  jury,  and  I 
dionld  feel  great  reluctance  in  setting  aside  a  verdict,  so  well 
founded  in  law  and  justice.  I  am  glad  to  be  relieved  firom 
all  doubt  by  authority.  The  case  of  St.  John  v.  AMoi  is ' 
iirecily  in  point,  and  the  distinction  assumed  by  the  plain- 
tiflHb  coimsel  seems,  in  general,  well  supported.  I  overrule 
the  motion  to  set  aside  the  verdict.  Let  judgment  be  en- 
tered for  the  plaintiff." 

So,  in  Noto-Mrseffj  Crane  v.  Sayre.{2)  While  an  ar- 
gument was  pending  before  the  justice,  as  to  the  compe^ 
teiiey  of  certain  testimony,  some  of  the  jurors  left  the  xoom^ 
and  returned  again  without  leave  or  ccNis^it,  and  without 
•n  offieer  to  attend  them.  Per  Ofir. — ''  A  juryman  who 
leaves  hie  fellow  jurors  without  notice  or  leave,  certainly 
Heaits  the  court  with  great  contempt,  for  which  a  fine 
OQi^t  to  be  imposed  on  him,  as  soon  as  the  verdict  ie 
nndered ;  and  he  ought  to  be  committed  till  the  fine  is 
pBid.    It  would  retard  the  trial  extremely,  and  work  great 


(1)  I  OmU.  360.  (2)  1  Halst.  110. 
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c<mftision  to  the  parties,  if  the  court  had  to  call  the  liat  of 
jurors  every  few  minutes,  to  be  sure  they  were  all  preseBty 
as  must  be  done  if  jurors  may  go  off  without  notice  or  lesve. 
But  a  verdict  is  never  set  aside  for  a  juror^s  misbehaviour 
towards  the  court,  unless  it  is  prejudicial  to  one  or  other  of 
the  parties,  and  no  such  thing  appears  in  this  case." 

So,  in  M€Uf9€tchusetts,  Winsltnv  v.  Drap(sr.{l)  Acticm 
on  the  case  for  deceit,  in  representing  one  Hall  as  worthy  of 
credit  The  jury  retired  at  about  one  o'clock  for  the  pur- 
pose of  making  up  their  verdict,  and  separated  at  about  four 
in  the  afternoon  of  Saturday,  the  judge  having  authorized 
them  to  separate,  when  they  should  have  agreed  upon  and 
sealed  up  their  verdict.  On  the  following  Monday  morning 
they  appeared  in  courts  and  rendered  in  a  verdict^ ''  that  the 
defendant  did  not  say^that  Hall  was  perfectly  good,  know* 
ing  it  to  be  false,  and  with  intention  to  defraiul  the  plain* 
tiff*"  The  verdict  was  objected  to,  as  not  finding  the  issue 
one  way  or  the  other,  and  the  court  directed  them  to  retire 
again^  informing  them  that  the  issue  was,  whether  the  de- 
fendant was  or  was  not  guilty.  The  jury  then  retired,  and 
came  in  again  with  a  similar  verdict,  with  the  addition  of 
these  words,  ''and  they  thereupon  find  that  he  is  not 
guilty  in  manner  and  form,"  &c. 

The  plaintiff  moved  for  a  new  trial,  among  other  reaeonsi 
because  the  jury  separated  before  they  found  a  verdict  on 
the  issue  submitted  to  them ;  and  because,  after  they  had 
separated,  and  a  whole  day  had  intervened,  they  were  sent 
out  again  to  agree  upon  a  verdict.  But,  Per  Curiamr-^^  TX 
seems  to  be  settled,  that  a  mere  separation  of  the  jury  of 
itself,  does  not  \ritiate  a  verdict ;  but  in  the  cases  where  thie 
principle  was  established,  the  separation  was  probably  for  a- 
short  time,  and  we  should  not  be  willing  to  adopt  it,  where 


(1)  8  Pick.  170. 


Cba^  IV.]       MISCONDUCT  OP  THE  JURY.  91 

the  separation  should  be  for  so  long  a  time,  as  from  Satur- 
day to  Monday.  But  here  the  jury  aspreed  on  a  verdict 
in  substance  before  separating." 

.  In  Virginic^  it  would  appear  from  the  case  of  7^  Com- 
mumweaUh  v.  ilf  Coii/,(l)  that  the  courts  take  a  distinction 
in  criminal  cases,  and  will  not  put  it  upon  the  party  moving 
to  show,  but  will  presume,  abuse,  in  order  to  avoid  the 
fordict  The  trial  continued  four  days :  on  each  of  which 
die  court  adjourned  for  about  two  hours,  giving  orders  that 
in  the  meantime  the  jury  should  be  kept  together  in  a 
room  by  themselves,  where  they  were  allowed  refresh- 
ments. On  their  way  to  the  jury  room,  at  the  second 
a^oomment,  one  of  the  jurors  having  been  unexpectedly 
sworn  on  the  jury,  separated  from  his  fellows  for  about 
twenty  minutes,  to  attend  to  some  necessary  business.  His 
pretence  was^  that  he  wished  to  dine  at  home.  His  de- 
parture was  opposed  by  the  sherifE^  who  admonished  him 
not  to  go,  and  took  hold  of  his  arm  to  prevent  him.  He 
went,  however,  unattended  by  an  officer,  there  being  none 
ia  waiting  who  could  conveniently  attend  him.  The  juror 
staled  that  he  beUeved  the  court,  at  that  time,  did  not  in- 
fract the  jury  to  remain  together ;  and  he  understood  the 
design  of  the  adjournment  was^  with  the  view,  that  the 
jury  might  obtain  some  refreshment  He  ate  his  dinner  at 
his  boarding  house,  and  returned.  Several  persons  asked 
him  if  the  trial  of  MKToul  had  ended,  to  which  he  an- 
swered in  the  n^^tive ;  but  he  had  (as  he  stated)  no  fiir- 
tfaef  conversation  with  any  one  on  the  subject  of  the  trial ; 
denied  that  he  had  been  practised  with,  and  no  abuse 
tppeared.  Another  jurjrman  was  absent  a  few  minutes  on 
a  visit  to  his  sick  child,  with  an  officer,  fi^om  whom  he  was 
separated  about  five  minutes  on  going  into  his  chamber  to 
see  the  child.    The  jury  rendered  a  verdict  of  guilty. 


(1)  Yiiginia  Cases,  371, 
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In  setting  aside  the  verdict,  the  court,  among  other 
tbijogs,  well  observe :  ''  The  old  rule  was  that  the  jury  on 
no  occasion  should  separate.  But  it  has  been  relaxed,  in 
««0e8  of  imperious,  or  perhaps  of  unavoidable  necessity. 
By  allowing  that  a  jury  may  separate  without  necesittyi 
and  that  the  verdict  shall  stand,  unless  the  party  accosedi 
who  in  these  cases  is  in  the  custody  of  law,  can  show  that 
the  jury  not  only  have  separated,  but  that  they,  or  a  mem* 
ber  of  it,  has  also  been  tampered  with,  or  held  comnmnicft* 
lion  on  the  subject,  this  great  barrier  against  oppresnon 
may  gradually  be  sapped  and  undermined,  and  the  biil'» 
wark  cannot  long  remain.  Such  a  precedent  would  be 
productive  of  evils  incalculable,  and  too  great  for  the  courts 
by  its  decision,  to  allow  a  door  to  be  opened  for." 

So,  in  North  Carolina,  in  The  State  v.  Oarrigues^l) 
where  the  jury  separated  without  permission  of  the  coniti 
before  verdict  rendered,  their  misconduct  was  held  to  be 
fiUal,  and  the  prisoner  was  discharged.  But  in  a  sutaee* 
qaeni  case,  The  State  v.  Carstaphen,{2)  on  an  indictment 
for  perjury,  it  was  held  that  if  jurors  retire,  from  the  oonit 
without  permission,  or  an  officer,  and  return  immediatdy, 
without  speaking  to  any  one,  the  verdict  shall  stand.  And 
in  Kentucky f  in  Brown  v.  M^Com%el,{^)  it  was  held  that 
thesepaipatingof  the  jury  before  rendering  their  vetdioti 
though  it  be  a  misdemeanor,  for  which  they  may  bq 
pmished,  does  not  vitiate  their  verdict. 

So  that  the  rule  may  be  regarded  as  of  universal  appU* 
cation  9t  this  day,  that  the  separation  of  the  jury,  in  civfl 
actions,  wither  without  permission,  or  the  consent  of  par-* 
ties,  where  no  abuse  is  shown  or  suggested,  will  not  avokt 
Ae  verdict  And  that  the  rule  will  apply  to  crimmal 
eases,  where  the  separation  is  by  permission  of  the  caoxij 
pr  where,  from  their  inadvert«ice  and  misapprabenaioDi  a 


(I)  }  Hayw.  S41.       f (?)  8  Hipr.  838,        (i)  1  Bibb,  8Q6, 
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laom^itary  aeparataon  occurs,  when  it  is  clear  no  opportu-* 
ujtj  to  practiae  upcm  the  juroi:  could  have  been  presented. 
PerhapB  the  only  thing  that  looks  like  an  exception  to 
the  role,  vili  be  found  in  some  late  cases  in  the  circuit 
cxmrt  of  the  United  States  for  the  state  of  Connecticut,(l) 
-^mbem  the  court  give  a  more  rigid  construction  than  the 
its  courts,  to  the  section  of  the  statute  providing,  that 
<<  the  court  have  committed  any  case  to  the  const- 
deration  of  the  jury,  the  jury  shall  be  confined  under  the 
cmitody  of  the  officer  appointed  by  the  court,  until  they  are 
agreed  on  a  ▼erdict.(2)    According  to  these  decisions,  the 
JHpaiation  of  the  jury,  under  any  circumstances,  ipso/actOj 
Mfdds  the  verdict 

Am  to  the  separation  of  the  jury,  after  they  have  agreed 
tqKn  their  verdict,  the  practice  in  the  state  of  New-York 
mpgtuM  to  be  settled  thus :    In  criminal  cases  the  jury  are 
iBot  permitted  to  seal  their  verdict  and  separate ;  but  in 
tivil  cases  the  uniform  practice  is,  to  permit  the  jury,  with 
4MDieDl  of  parties,  which  will  be  presumed,  if  not  objected  to, 
ie  seal  thdr  verdict,  if  the  court  be  likely  to  adjourn  in  the 
mean  time,  and  thereupon  to  separate,  and  to  return  at  the 
opttiing  of  die  court  to  render  their  verdict.    And  should, 
is  sometinies  happens,  some  of  the  jurors  dissent,  the  jury 
will  be  directed  to  retire,  and  the  verdict  being  finally 
ifjieed  upon,  will  not  be  avoided  for  the  irregularity.    All 
this  was  ruled  in  the  recent  case  of  Douglass  v.  T(nisep.{3) 
The  plaintifr  had  a  verdict,  and  the  defendant  moved 
far  a  new  trial,  on  grounds  sufficiently  explained  in  the 
opinion  of  the  court.    Per  Curiam. — ''  The  defendant  also 
Mb  to  have  the  verdict  set  aside  on  the  ground  of  irregu- 
larity.   It  was  late  in  the  evening  when  the  cause  was 
tommitted  to  the  jury.    The  judge,  without  the  expressed 


(1)  Vide  3  Day,  287,  and  in  notis  310,  311. 

i%)  Vide  I  Conn.  Rep,  401.  (3)  2  Wenddl,  858, 
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ccwsent  of  the  counsel,  directed  them  to  seal  up  their,  ver- 
dict, and  bring  it  into  court  the  next  morning.  They  pre- 
sented their  sealed  verdict  according  to  the  direction  of  the 
court,  and  when  polled,  one  of  them  refused  to  agree  to  it 
When  asked  why  he  signed  the  verdict,  he  said  he  was  un- 
well, and  unable  to  sit  up  all  night.  The  judge  sent  the 
jury  out  again,  and  they  finally  brought  in  the  same  verdiet 
which  they  had  signed  and  sealed  the  evening  previous.  The 
juror,  who  had  dissented  from  the  sealed  verdict,  stated  to 
the  court  that  he  had  received  such  explanation  of  the  tes- 
timony from  his  fellows,  that,  he  was  satisfied  with  the  ver« 
diet  The  ancient  strictness  in  regard  to  the  conduct  oi 
jurors  has,  of  late  years,  been  somewhat  relaxed. — In  the 
case  of  Bunn  v.  H(n/tj(l)  a  question  arose  very  similar  to 
that  now  before  the  court.  The  jury  retired,  deUberated 
several  hours,  sealed  their  verdict,  separated,  and  the  next 
morning  brought  it  into  court.  On  being  polled,  one  of 
them  disagreed  to  it  The  judge  sent  them  out  again,  and 
the  disagreeing  juror  ultimately  assented  to  the  verdict, 
which  had  first  been  brought  in  under  seal. — ^In  this  case 
the  trial  closed  at  a  late  hour  at  night,  and  the  judge  directed 
llie  jury  to  seal  their  verdict,  and  gave  them  permission  to 
separate.  There  being  no  objection  to  this  course  on  the 
part  of  the  defendant,  he  must  be  deemed  to  have  tacitly 
luvented  to  it  The  verdict  cannot,  therefore,  be  set  aside 
lor  the  alleged  irregularity  in  receiving  it.'' 

A  similar  case  and  decision  occurred  in  Eddin  ▼• 
Ttiompson.{2)  The  parties  agreed  that  the  jury  might 
give  their  verdict  to  the  clerk  of  the  court  after  the  adjoum-i 
ment  for  the  day,  and  the  jury  having  signed  and  sealed  a 
verdict,  delivered  it  to  him,  but  on  being  called  to^  the  bar 
fhe  next  morning,  before  it  was  recorded,  they  were  seat 
back  to  their  chamber  by  the  court,  to  correct  it,  as  it  did 


(1)  3  Johns.  Rep.  253,  (2)  2  Har.  4b  Gill^  31t 
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HOC  detennme  the  issues  joined  in  the  cause  to  their  full 
extent,  and  they  found  a  new  verdict  which  did :  Held, 
that  the  first  verdict  might  be  compared  to  one  received  by 
a  judge  out  of  court,  or  to  a  sealed  verdict  retained  by  the 
foreman  of  the  jury  in  his  pocket ;  in  neither  of  which  cases 
is  the  verdict  binding  upon  the  jury,  but  is  liable  to  be 
changed  and  varied  from  by  them  in  open  court ;  and  that 
a  judgment  entered  on  the  second  verdict  was  correct. 

7.  But  if  the  jury,  before  agreeing,  have  dispersed,  whe- 
ther with  or  without  leave  or  consent,  and  abuse  the  Uberty 
thus  taken  or  allowed,  their  verdict  will  be  set  aside,  and  a 
new  trial  granted. 

iDStances  of  abuse  tending  to  vitiate  the  verdict,  such  as 
oooforring  with  the  parties  or  their  agents,  or  receiving 
papers  firom  them  relative  to  the  matter  at  issue,  or  exa^ 
milling  witnesses  apart,  have  already  been  noticed.(l) 

It  was  formerly  held,  that  if  the  jury  ate  and  drank  he^ 
tweak  the  chai^  and  the  verdict,  it  would  avoid  the  ver- 
dict Thus,  as  early  as  the  24th  of  Edward  in.  (1361,) 
the  jury  were  sworn  and  committed  to  the  care  of  the 
fbexiSf  and  when  the  justices  would  have  taken  the  ver^ 
diet,  certain  persons  deposed,  that  victuals  and  drink  were 
bfougfat  to  the  jurors  after  their  charge,  and  that  they  were 
anfined  to  go  out ;  for  which  reason  the  justices  refused  to 
take  Aeir  verdict,  because  it  was  suspicious,  and  complaint 
was  made  of  this  tothe  king  by  bill,  which  heendorsed  to  the 
joatices  in  banco  regis,  to  do  right  and  reason ;  ^  and  the 
mMter  sheriff  by  his  servant  confessed  that  he  admitted 
diem  to  go  at  large ;  and  because  this  appeared  of  record^ 
his  misdemeanor,  and  he  was  an  officer,  a  capias  was 
awarded  against  him ;  and  because  their  going  at  large, 
and  victuals  and  drink  being  carried  to  them  was  only  a 


(1)  Ante,  Chap.  UI. 
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surmiaei  a  venire  facias  was  awarded  against  the  jury  and 
the  trespassers,  and  between  the  parties  a  venire  facias  de 
novo  was  awarded.(l) 

So,  in  the  36thof  Henry  VI.  (1467,)it  was  adjudged, thatif 
jurors  eat  and  drink  after  they  are  together,  by  which  they 
agree  to  their  verdict  the  sooner,  they  shall  make  fine,  and 
the  verdict  is  void,  and  a  new  venire  facias  shall  be 
awaided.(2)  In  like  manner,  in  the  14th  of  Henry  YULi 
(1603,)  the  jury  found  for  the  plaintiff,  and  the  defendant 
came  and  said,  that  the  jury,  between  their  charge  and  their 
verdict,  had  taken  meat  and  drink.  A  new  venire  facias 
was  awarded,  and  the  verdict  adjudged  void. 

But  the  jury  might  partake  of  refreshments,  by  permis- 
sion of  the  court,  without  affecting  their  verdict,  providing 
no  abuse  of  the  indulgence  followed.  The  law  is  thus  laid 
down  by  the  author  of  "The  Doctor  and  Student,'' — ^l 
take  not  the  law  of  the  realm  to  be  that  the  jury,  after  they 
be  sworn,  may  not  eat,  nor  drink  till  they  be  agreed  of  the 
verdict ;  but  truth  it  is,  there  is  a  maxim,  and  an  old  et» 
torn  in  the  law,  that  they  shall  not  eat,  nor  drink  after  they 
be  sworn,  till  they  have  given  their  verdict,  without  the 
assent  and  license  of  the  justices.  And  that  is  ordained  by 
the  law  for  eschewing  of  divers  inconveniences  Alt 
ought  follow  thereupon,  and  that  specially  if  they  should 
eat  or  drink  at  the  costs  of  the  parties ;  and  therefore  if 
Ihey  do  contrary,  it  may  be  laid  in  an  arrest  of  the  judg^ 
loeiU ;  but  with  the  assent  of  the  justices  they  may  tx^ 
ei^  and  drink.  As  if  any  of  the  jurors  fall  sick  before  they 
be  agreed  of  their  verdict,  so  sore  that  he  may  not  tmsf 
Wtfie  of  the  verdict,  then,  by  the  assent  of  the  justices,  he 
loay  have  meat  and  drink,  and  also  such  other  things  ea 
be  necessary  for  him,  and  his  fellows  also,  at  their  own 
«)«|9,  or  fU  the  indifferent  costs  of  the  parties,  if  they  ae 


CI)  Bfo.  Abr.  Yerdiet,  j^I.  IT  (2)  tWd.  (3)  Ibid. 
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m^gsee^  or  by  the .  assent  of  the  justices,  may  both  eat  and 
^hfink."(l) 

It  soon  became  necessary  to  extend  this  rule  farther,  and 

^L  more  conTenient  practice  succeeded.    So  early  as  Henry 

XT.,  it  was  held,  that  if  the  jury  eat  and  drink  at  their  own 

^floqpeose,  though  punishable  for  it  as  a  misdemeanor,  it 

^woold  not  avoid  the  yerdict.(2)    So  in  Hall  r,  Vaughan^ 

-^hB  jurors  ate  and  drank  at  their  own  costs  before  verdict, 

flnd  after  their  departure  from  the  bar,  and  this  was  certi- 

£iBd  upon  the  pastea,  yet  the  verdict  was  held  not  to  be 

^VQid,  bat  that  the  jurors  were  fineable.    It  seems  other- 

"wise  if  at  the. costs  of  either  of  the  parties.(3) 

So  Lord  Goke,^'' If  the  jury  after  their  evidence  given 
uoto  them  at  the  bar,  do  at  their  own  charges  eat  or  drink, 
eidisr  before  or  after  they  be  agreed,  on  their  verdict,  it  is 
fineabie,  but  it  shall  not  avoid  the  verdict ;  but  if  before 
they  be  agreed  on  their  verdict,  they  eat  or  drink  at  the 
chuge  of  the  plaintiff,^  if  the  verdict  be  given  for  him,  it 
dull  avoid  the  verdict ;  but  if  it  be  given  for  the  defend- 
ant it ahall  not  avoid  it,  et  sice converso.^Xi) 

In  MimMomls  case,  the  jury  having  retired  to  confer  on 
Aor  fsrdict,  and  some  of  them  having  carried  fruit  with 
fliein,  and  before  diey  were  agreed,  having  eat  of  the  fruity 
ttitte  fatter  were  committed  to  the  fleet  and  fined,  and  it 
W  moved  to  set  aside  the  verdict,  for  this  misdemeanor  of 
^1m  jurors ;  but,  because  it  appeared  that  they  did  not  eat 
bjr  the  aid,  procurement,  or  means  of  the  plaintiff  or  defend^ 
U,  Ae  verdict  was  sustained.(6) 

In  DukB  of  Rtchmand  v.  Wise.{6)  It  appeared^  the 
jvy  had  conveyed  to  them  bottles  of  wine,  which,  with 
other  filings  were  put  in  a  bill  afterwards,  and  paid  by 


(0  Doctor  and  Student,  271.  (2)  Bro.  Abr.  Jurors,  pi.  12. 

(3)  2  Morgan,  20.  (4)  Co.  Litt  227. 

(5)  1  Andtr.  183i  (6)  1  Vent  124. 

13 


9&  NKW  TRIALS.  [Chap.  IV. 

the  plaintiff's  solieitor.    The  judges  all  agreed,  that  if  tfas 
jury  eat  or  drink,  at  the  charge  of  the  party  for  whom  they 
find  the  verdict,  it  disannuls  the  verdict.  But  here  it  did  not 
appear  that  the  wine  they  drank  was  had,  by  order  of  the 
plaintiff,  or  any  agent  for  him.    It  was  true,  in  regard,  his 
solicitor  paid,  for  it  afterwards,  it  did  induce  a  presumptioD 
that  he  bespoke  it ;  but  that  again  was  extenuated  by  its 
being  put  into  a  bill  with  other  things  that  were  allowable^ 
and  it  was  not  proved,  that  the  wine  was  provided  by  him ; 
the  verdict  was  accordingly  sustained,  and  tlie  jury  fined^ 
So,  in  Harrison  v.  Rawan.{l)    The  jury  having  found 
in  favour  of  thie  plaintiff,  the  defendant  now  moved  the 
court  for  a  re-trial  of  the  issue,  upon  the  following  grounds  : 
1.  That  the  jury,  before  they  had  agreed  on  a  verdict,  ate; 
and  drank  at  the  expense  of  the  plaintiff,  in  whose  favour 
they  found,  without  the  leave  of  the  court.     There  were 
other  grounds.    It  appeared,  that  the  jury  were  furnished 
with  refreshments  of  meat  and  drink,  more  than  once  be-- 
fore  they  bad  agreed  upon  their  verdict ;-  but  not  provided 
at  the  request,  or  with  the  knowledge  of  the  plaintifil 
After  the  jury  had  deUvered  in  their  verdict,  and  wtare  dis- 
charged, the  plaintiff  ordered  a  breakfiAst  to  be  prepared  for 
them,  at  the  same  inn  where  they  had  been  confined,  of 
which  they  partook ;  after  which  the  innkeeper  made  a; 
gKoss  charge  against  the  plaintiff,  in  which  he  included  in 
one  sum  the  cost  of  the  breakfiist,  and  of  the  refreshments' 
before  furnished  to  the  jury ;  but  without  distinguishing' 
them,  and  the  bill  was  paid  by  the  plaintiff.    It  does  not 
sqypear  that  the  plaintiff  knew  at  the  time  that  the  refinesh- 
ments  were  so  charged. 

Washington,  J.  "  The  rule  long  established  and  uni- 
formly observed  is,  that  the  jury  are  guilty  of  misbehaviour^ 
i^  after  they  are  sent  out,  and  before  their  verdict  is  ren- 
dered, they  eat  or  drink  without  the  permission  of  the 


(1)  4  Wish.  C.  C.  Rep.  32. 
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court ;  but  the  verdict  cannot  be  impeached  for  that  reason, 
unless  it  appear  that  the  refreshments  furnished  were  at  the 
expense  of  the  party  in  whose  favour  the  verdict  is  found ; 
and  where  this  is  the  case,  the  court  will  only  grant  a  new 
trial. — ^Biit  neither  the  rule  nor  the  reason  of  it  applies  to 
this  case.  The  refreshments  were  not  provided  at  the  ex- 
pense of  the  plaintiff,  nor  with  his  privity  or  consent.  Nor 
does  it  even  appear,'  that  when  they  were  furnished,  the 
innkeeper  intended  to  charge  the  plaintiff  with  them,  or 
that  he  supposed  he  was  authorized  to  do  so,  in  conse- 
quence of  any  custom  prevailing  in  this  state  in  similar 
cases.  Neither  does  it  appear,  that  when  the  bill  was  paid, 
the  plaintiff  knew  that  refreshments  had  been  furnished 
the  jury ;  although,  if  the  fact  had  been  otherwise,  the 
court  is  not  prepared  to  say,  that  that  circumstance  would 
aflfect  the  verdict." 

And  in  the  recent  case  of  Purinton  v.  Humphrey9,{l)  it 
was  held  that  a  verdict  will  not  be  set  aside,  because  the 
jury,  without  the  privity  of  the  prevailing  party,  and  being 
&tigued  and  exhausted  with  the  length  of  the  trial,  were 
furnished  with  some  refreshments  at  their  own  expense, 
during  their  deliberations  on  the  cause,  however  liable  the 
jurors  might  be  to  personal  admonition  from  the  court  for 
such  misconduct. 

It  will  be  seen  from  the  cases  cited,  that  eating  and 
drinking  at  the  expense  of  the  prevailing  party  has  been 
always  held  to  vitiate  the  verdict,  and  that,  whether  allq2;ed 
before  verdict  received  or  afterwards,  by  affidavits  on  mo- 
tion, or  even  after  motion  in  arrest  of  judgment.(2) 

8.  Indeed,  any  act  of  jurors  who  have  separated  from, 
et  while  in  consultation  with  their  fellows,  clearly  indicar 
live  of  a  destitution  of  moral  principle,  and  the  absence  of 


(1)  6  OwenL  379.         (2)  Vide  2  Lev.  140.    Barnes,  44L  443. 
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a  due  consideration  of  the  solemnity  of  their  oath,  will 
avoid  the  verdict. 

The  principle  contained  in  this  rule,  cannot  be  better 
illustrated  than  in  Wats  v.  Brains.{l)    It  was  an  appeal 
of  murder.     The  defendant  set  up,  as  a  justification,  that 
the  deceased  had,  when  passing  his  shop,  made  a  wry 
IDOUth,  and  mocked  him,  and  it  was  contended  there  waa 
not  evidence  of  malice  prepense.  But  the  judges  gave  theif 
opanions,  ^'  that  if  one  make  a  wry  or  distorted  mouthy  or 
the  like  countenapce  upon  another,  and  the  other  imme* 
diately  pursues  and  kills  him,  it  is  murder ;  for  it  shall  be 
presumed  to  be  malice  precedent ;  and  that  such  a  slight 
jprovocation  was  not  sufficient  ground  or  pretence  for  a 
quarrel,  and  so  delivered  the  law  to  the  jury."    Not- 
withstanding   the  evidence  was  pregnant  against  the 
{defendant,  eight  of  the  jury  agreed  to  find  him  not  guilty, 
Put  tl^e  other  four  withstood  them,  and  would  not  find  it 
other  than  murder,    On  the  next  morning,  two  of  the 
four  agreed  with  the  eight  to  find  him  not  guilty ;  and 
afterwards  the  other  two  consented  in  this  manner,  that 
tfaey  should  bring  in  and  offer  their  verdict  not  guilty, 
fund  if  (he  court  disliked  it,  that  they  all  should  change 
the  verdict  and  find  him  guilty.    Upon  this  agreement 
tfaey  came  to  the  bar,  and  the  foreman  pronounced  the 
verdict,  that  th^  defendant  was  not  guilty;  which  the 
pourt  much  disliking,  examined  every  one  of  them  by  the 
poll,  whether  that  was  his  verdict.     Ten  of  the  first  part 
at  the  panel,  severally  affirmed  their  verdict    But  the 
two  last  discovered  the  whole  manner  of  their  agreement. 
Whereupon  they  were  sent  back  again,  and  returned  and 
found  the  defendant  guilty.    And  for  this  practise  the  fore^ 
man  was  afterwards  fined  £100.    And  the  other  seven 
who  agreed  with  him  at  the  first,  every  of  them  was  fined 


«Bff 


(1)  Cro,  Eliz.  778, 
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jg^O.  And  the  other  two  who  agreed  with  the  eight, 
iJ^^Jaough  they  affirmed  that  it  was  because  they  could  not 
eiKX.^ure  or  hold  out  any  longer,  yet  fbr  that  they  did  not 
ijU^pcoverthe  practice,  being  examined  by  poll,  but  affirmed 
{tMi^  verdict,  were  fined  each  of  them  £20,  and  all  of  them 
j^jcYprisoned.  But  the  other  two  were  dismissed,  yet  blamed 
^X'  consenting  in  abuse  of  the  court 

In  Dana  ▼.  Itoberts.{l)    Yerdict  fbr  the  plaintiff.    Mo- 
^43Xi  in  arrest  of  judgment,  that  one  of  said  jurors,  while 
^|:iey  had  the  cause  under  consideration,  related  to  a  Mr. 
tSenils  the  full  state  of  the  case,  and  of  the  evidence  on 
both  sides ;  the  facts  being  proved,  the  court  set  aside  the 
Teidict.     Bjf  the   court. — "The  principal  guard  upon 
juKNTs  in  this  state  is,  their  oath  and  their  virtue.    If  they 
aie  suffered  to  enter  into  conversation  with  people  re- 
specting the  causes  they  have  under  consideration,  the 
pintf  of  trials  by  jury,  the  great  barrier  of  liberty  and 
ittitice  will  be  corrupted ;  it  ought  therefore  to  be  guarded 
with  thfi  most  vigilant  attention. 

So,  if  the  jurors,  being  charged  with  the  cause,  indulge 
in  flpihtaous  liquors,  as  in  The  People  v.  Douglass.{2) 
^^  jarj  empannelled  to  try  the  prisoner  upon  an  indict^ 
nwitfcr  murder,  were  allowed  to  leave  the  court-house  dur- 
ingthe  trial,  under  the  charge  of  two  sworn  constables.  Two 
of  them  separated  from  their  fellows,  went  to  their  lodgings, 
ft  dutaoce  of  thirty  rods,  ate  cakes,  took  some  with  them 
^  their  return,  and  drank  spirituous  Uquors,  though 
^  enough  to  affect  them  in  the  least,  and  one  of  them 
cwiversed  on  the  subject  of  the  trial.  They  returned 
^  heard  the  trial  through,  and  joined  in  a  verdict 
of  guilty.  Held,  that  the  mere  separatioji  of  a  jury, 
d>^h  empannelled  to  try  a  capital  offence,  and  though 


(1)  1  Root,  134,  et  vide  41^9,  and  2  Root,  451, 

(2)  4  Cowen,  9^ 
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they  separate  contrary  to  the  directions  of  the  court,  will 
not  of  itself  be  a  sufficient  cause  for  setting  aside  the  ver- 
dict. But  if  there  be  the  least  suspicion  of  abuse,  the 
verdict  should  be  set  aside ;  and  for  this  cause  a  new  trial 
was  granted. 

And  in  Brant  v.  Fowler, (l)  After  the  judge  had  con- 
cluded his  charge,  several  of  the  jurors  requesting  permis- 
sion to  go  out,  the  judge  told  them  they  could  go  accom- 
panied by  an  officer.  One  of  them  misunderstanding  the 
charge  of  the  judge,  while  out,  separated  himself  from  the 
officer,  and  drank  about  one-third  of  a  gill  of  brandy. 
There  was  a  verdict  for  the  defendant,  and  on  motion  of 
the  plaintiff  to  set  aside  the  verdict  for  irregularity,  the 
affidavit  of  th6  juror  was  produced,  showing  his  mistake ; 
and  that  he  drank  this  small  quantity  of  brandy  to  check 
a  diarrhoea,  which  he  had  incurred  by  drinking  new  cider. 
The  affidavit  of  another  juror  was  also  produced,  showing 
that  the  juror  who  had  drank  joined  them  for  deliberation, 
in  due  season ;  conducted  himself  with  great  propriety ; 
was  chosen  foreman,  and  delivered  their  verdict.  But  Per 
Curiam.  "  We  cannot  allow  jurors  thus  of  their  own  ac- 
cord to  drink  spirituous  Uquor  while  engaged  in  the  course 
of  a  cause.  We  are  satisfied  that  there  has  been  no  mis- 
chief;  but  the  rule  is  absolute,  and  does  not  meddle  with 
consequences,  nor  should  exceptions  be  multiplied.  We 
have  set  aside  verdicts  in  error  for  this  cause,  even  where 
the  parties  consented  that  the  jury  should  drink.  The 
People  V.  Douglass,  though  a  criminal  cause,  is  in  point, 
for  the  principle  of  this  motion,  which  must  be  granted." 

So  when  the  jurors  have  resorted  to  artifice  to  get  rid  of 
thieir  confinement.  As  in  Oliver  v.  The  Trustees  of 
Springfield.i^)    The  jury  told  the  constable  they  had 


(1)  7  Cowen,  562.  (2)  5  Cowen,  283, 
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agreed,  and  dispersed.  The  next  morning  they  delivered 
a  paper,  purporting  to  contain  their  verdict,  which  was, 
on  opening  it,  found  to  contain  these  words  :  "  The  jurors, 
after  due  deliberation,  do  not  agree ;"  and  signed  by  all 
the  jurors.  Before  the  jury  re-assembled  to  deliver  the 
paper,  some  of  them  were  seen  in  a  bar-room,  where  the 
cause  was  much  talked  of.  On  the  paper  being  delivered, 
the  judge,  after  explaining  certain  testimony,  as  to  which 
the  jury  disagreed,  directed  them  to  retire  and  reconsider 
the  case,  which  they  did,  and  afterward  returned  a  verdict 
for  the  defendants.  Upon  motion  for  a  new  trial,  the  court 
observe :  '^  In  the  cases  cited  of  verdicts  sustained,  not- 
withstanding  the  separation  of  the  jury,  there  was  no  sus- 
picion of  abuse  ;  and  indeed  it  appeared  aJSrmatively,  that 
there  was  nothing  that  followed  their  separation,  which 
could  be  injurious  to  the  party  seeking  to  get  rid  of  the  ver- 
dict. The  present  case  is  far  different.  After  practising  a 
fraud  on  the  constable,  several  of  the  jurors  are  found  in  a 
public  bar-room,  where  the  subject  of  the  suit  is  much 
talked  of  in  their  presence  ;  and  it  is  not  pretended  that  they 
did  not  listen  to  the  conversation,  and  might  not  have  been 
influenced  by  it  This  is  not  to  be  tolerated.  Here  is  not 
only  suspicion  of  abuse,  (and  we  have  uniformly  held,  that 
the  slightest  suspicion  of  this  sort  will  vitiate  the  verdict,) 
but  we  think  the  circumstances  of  this  case  amount  to  posi- 
tive abusCi  They  evince  that  want  of  respect  in  the  jury, 
to  the  obligations  imposed  upon  them  by  their  situation, 
which  cannot  be  sanctioned  consistently  with  the  rights  of 
parties.  They  procured  their  separation  by  a  very  unbe- 
coming artifice ;  thus  placing  themselves  in  a  situation  to 
be  practised  upon,  and  influenced  by  conversation  out  of 
doors.  Such  conversation  was  carried  on  in  the  presence 
of  some  of  them.  Indeed,  it  is  difficult  to  see  how  the  sus- 
picions, which  attach  to  this  case,  could  be  explained  away. 
The  motion  must  be  granted." 
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9.  If  the  jurors,  unable  to  af^ree,  resort  to  tlie  determinar 
tion  of  chance,  it  will  avoid  the  verdict.  Thus  it  has  been 
held  to  cast  or  draw  lots,  to  shuffle  half-pence  in  a  hal,  or 
play  cross  and  pile,  to  find  a  verdict,  will  avoid  it 

In  MeUish  v.  Amold^iX)  an  action  against  an  officer  fior 
a  seizure  absque  probahUi  causa,  A  new  trial  was 
granted  because  the  jury  threw  up  cross  or  pile,  whether 
they  should  give  the  plaintiff  three  hundred  pounds  or  five 
hundred  pounds  damages,  and  the  chance  of  five  hundred 
pounds  came  up. 

So,  in  Parr  v.  Seames.{2)  Motion  to  set  aside  the  ver- 
dict The  jurors,  upon  differing  in  opinion,  had  agreed  to 
be  determined  by  hustling  half-pence  in  a  hat ;  if  the 
major  part  came  up  heads,  the  verdict  was  to  be  for  defend- 
ant. This  matter  not  appearing,  upon  the  oath  of  any  of 
the  jurors,  but  by  affidavit,  that  two  of  them  had  confesised 
the  same,  the  court,  upon  the  first  motion,  ordered  the 
entry  of  final  judgment  to  be  stayed  for  a  few  days  only,  to 
give  plaintiff  an  opportunity  to  procure  affidavits  £rom 
some  of  the  jurors.  But  it  afterwards  appearing  that  the 
jurors  were  fearful  to  make  affidavits,  whereby  to  accme 
themselves,  and  Chappie  citing  a  case  in  Salkeld,  Dent  ▼• 
The  Hundred  of  Hertford^  the  court  entertained  the  mo- 
tion, and  enlarged  the  rule  till  next  term. 

So,  in  Hale  v.  Cot;e.(3)  The  jury  having  sat  up  all 
ni^t,  agreed  in  the  morning  to  put  two  papers  into  a  haty 
marked  P.  and  D.,  and  so  draw  lots.  P.  came  out,  and  thej 
found  for  the  plaintiff,  which,  although  it  happened  to  be 
according  to  the  evidence  and  the  opinion  of  the  judge,  y^ 
iqKm  motion  for  a  new  trial,  it  was  agreed,  that  the  verdici 
must  be  set  a8ide.(4) 

Upon   the  same  principle,  if  the    jury  should  agree 


(1)  Bunb.  51.  (2)  Barnes,  438.  (3)  1  Str.  642. 

(4)  Et  vide  2  Blac.  1299.    1  Term  Rep.  11.    1  New  Rep.  326/ 
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eieh  to  put  down  a  sum  and  divide  by  twelve,  and  the  re* 
mk  to  be  the  verdict,  it  would  be  set  aside.    The  question 
ftnt  cams  up  in  New- York,  in  Smith  v.  Cheethamji}) 
on  an  affidavit  of  the  constable  who  attended  the  jury, 
statiof  that  after  they  had  retired  to  their  room  to  agree  on 
their  ferdict,  and  while  discussing  the  matter,  he  heard 
one  of  diem  say  one  cent  damages  was  enough  ;  another 
that  six  cents  damages  and  six  cents  costs  were  sufficient 
That  he  afterwards  saw  at  least  six  of  the  jurors  take  a  pen, 
and  mark  down,  what  he  believed  and  understood  to  be^  Ae 
sum  that  they  thought  proper  to  give  as  damages  in  the 
cioae,  and  fiom  what  he  then  saw  and  heard  he  under- 
stood the  whole  sum  should  be  divided  by  twelve,  and  the 
quotient  was  to  be  the  verdict.    That  two  of  the  jurors  had 
since  owned  to  him,  that  the  verdict  was  determined  by  an 
agnement,  that  each  should  put  down  such  sum  as  he 
thoii}i[htproper,  that  the  whole  should  be  divided  by  twelve, 
>nd  that  the  verdict  was  really  thus  determined.    The 
coort  were  unanimous  that  the  verdict  for  this  cause  was 
^,  bat  difiered  as  to  whether  the  confessions,  of  the 
JQion  to  the  constable  afterwards,  ought  to  have  been 
'Meived,  were  a  majority  being  of  opinion^  that  such  evi- 
denoe  mig^t  be  admitted. 

In  Barvey  v.  Rickett^i^)  upon  a  similar  state  of  fiicts^ 
dtt  ooort  reversed  the  judgment,  the  &cts  appearing  on 
^  ncord.  So,  in  a  recent  case,  Roberta  v.  FaUi8^{^)  a 
sinnlar  itateinent  being  made  and  assigned  as  error  in  filet, 
flte  court  reversed  the  judgment  below- 

So  ruled  in  Connecticut^  in  Warner  v.  Robbmm4ji) 
^on  on  the  case  upon  a  recommendation  in  wri- 
^  of  one  Richard  Spelman,  as  a  person  of  credit.- 
^■'te  to  the  jury — ^who  found  for"  the  plaintiff.    M<h 


(1)  3  Caines,  67.  (2)  15  Johns.  Rep.  87. 

(3)  1  CowcB,  998.  (4)  1  Root,  IM« 
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tion  in  arrest,  and  among  other  exceptions,  for  that  the 
jury  were  greatly  divided  in  opinion  with  respect  to  the 
damages,  and  that  they  agreed  upon  the  following  method 
to  assess  them,  viz :  each  to  mark  a  sum  on  a  piece  of  paper 
and  put  it  into  a  hat ;  and  that  the  twelve  sums  thue 
marked,  being  added  together  and  divided  by  twelve,  the 
quotient  should  be  the  sum  of  damages ;  and  that  the 
damages  were  thus  found .  and  assessed  by  the  jury* 
The  court  found  the  facts  to  be  proved,  by  inquiry  of 
the  jurors;  and  arrested  the  verdict  upon  the  principle, 
that  in  trials  nothing  is  to  be  left  to  hazard-  or  chance. 

But  if,  after  the  jurors  have  conscientiously  declared  each 
his  amount  of  damages,  they  agree  to  adopt  as  a  mode  ci 
arriving  at  a  unanimous  result,  that  the  sums  are  to  be 
added  and  divided  by  the  number  of  jurors,  as  the  average 
amount  c^  their  opinions,  it  will  not  vitiate  the  verdictr 
This  distinction  is  taken  *by  the  court  in  Dana  ▼. 
Thieker^l)  where  it  appeared  this  mode  of  computation 
had  been  resorted  to,  and  on  motion  for  a  new  trial  on  that 
ground,  the  court  take  this  distinction : — "  If  the  jurors 
previously  agree  to  a  particular  mode  of  arriving  at  a  ver- 
dict, and  to  abide  by  the  contingent  result,  at  all  events, 
without  reserving  to  themselves  the  liberty  of  dissenting, 
such  a  proceeding  would  be  improper  ;  but  if  the  means 
is  adopted  merely  for  the  sake  of  arriving  at  a  reasonable 
measure  of  damages,  without  binding  the  jurors  by  the 
result,  it  is  no  objecticm  to  the  verdict.  Such  appears  to 
have  been  the  case  here,  and  after  the  result  of  the  division 
was  known,  they  individually  assented  to  the  sum  as  their 
verdict." 

The  same  distinction  is  recognised  in  Grinnell  v.  PhU-^ 
lips.(2)  On  motion  for  a  new  trial,  it  appeared,  on  the  ex- 
amination of  a  juror  in  open  court,  that  ten  of  the  jury, 


(1)  4  Johns.  Rep.  487.  (2)  1  Mass.  Rep.  541. 
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before  an  unanimous  consent  in  a  verdict  for  the  plaintiff, 
named  each  of  them  a  sum  for  damages ;  the  witness  and 
another  juror  refusing  to  name  any  sum.  The  sums  men' 
tiooed  being  added  together,  the  amount  was  divided  by 
twehre,  and  the  sum  thus  found,  became  the  amount  of 
danuges  in  which  all  the  jury  finally  agreed.  Their  ver- 
dict afierwards  delivered,  and  confirmed  in  court,  in  the 
pnaeiiee  of  the  witness,  and  the  other  juror  who  had  before 
diflsented,  was  there  received  and  recorded.  Sewall,  J. 
"  The&cts  sworn  by  this  witness  do  not  warrant  the  charge 
of  gtoaa  mid)ehaviour,  or  show  any  impropriety  of  conduct 
in  the  jury,  sufficient,  in  my  opinion,  to  in  vaUdate  their 
veidkt  The  record  of  a  verdict  implies  an  unanimous 
coDflentof  the  jury,  and  is  conclusive  and  incontrovertible 
evidence  of  the  &ct.  Besides,  the  secret  intention,  or  men- 
tal act  of  a  juior  can  never  be  a  subject  of  legal  inquiry  > 
and  from  the  necessity  of  the  case,  his  conduct  before  the 
eoQitisthe  best  and  only  evidence,  that  can  be  admitted, 
of  his  assent  to  a  verdict  delivered  in  his  presence.  The 
nnmbers  of  a  jury,  before  they  agree,  must  argue  the  ques- 
tions of  the  case  committed  to  them,  and  each  man  may  be 
*ipposed  to  express  his  opinion,  as  to  the  general  question, 
ht  vhich  party  the  verdict  shall  be,  and,  if  for  the  plain- 
^  for  what  amount  of  damages.  It  is  not  important,  as 
itstokes  me,  by  what  method  a  sum  for  damages  shall  be 
proposed,  if  finally  there  is  an  unanimous  assent  of  the  jury 
te  the  sum  declared  by  their  verdict." 

And  in  Virginia^  on  appeal  in  Shobe  v.  BelL{\)  Action 
of  slander,  and  verdict  for  the  plaintiff,  with  $450  damages. 
^Appeared,  by  the  affidavits  of  four  of  the  jury,  that  it  was 
pvopoaed  in  the  jury  room,  that  each  nugi  should  put  down 
ftwun,  and  that  the  whole  should  be  added  up  and  divided 
iTtwelTe.    They  did  so,  and  the  sum  came  out  $487. 


(1)  1  Randolph,  39. 
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This  sum  they  did  not  agree  to ;  and  th^  plan  of  dividing 
by  twelve  was  abandoned.  Nine  of  the  jury,  after  sduib 
consultation,  agreed  on  $460 ;  the  other  three  thought  the 
sum  too  high,  and  one  of  them  said,  if  it  had  been  left  to 
him  alone,  he  would  only  have  given  from  $40  to  $60. 
But  finding  a  large  majority  against  them,  despairing  of 
getting  the  verdict  lower,  and  beUeving  they  would  be 
detained  on  the  jury  until  all  agreed,  they  yielded  to  the 
opinion  of  the  majority,  and  assented  to  bringing  in  the 
verdict  for  $460.  A  motion  was  made  for  a  new  triali 
because  the  jury  divided  by  twelve,  and  three  of  them  yield* 
ed  their  verdict  from  an  improper  influence.  The  coiixl 
below  overruled  the  motion,  and  gave  judgment  for  the 
plaintiff ;  and  this  judgment  was  affirmed  by  the  court  of 
appeals. 

So,  in  Pennsylvania,  in  Cawperthwaite  v.  Jbnetf,(l) 
jRigued  and  decided  in  the  common  pleas,  and  affirmed 
in  the  superior  court,  in  error.  The  point  was  taken 
against  the  mode  of  computing  the  damages,  and  the  coart, 
in  denying  the  motion  for  a  new  trial  on  that  ground,  6th 
serve,  that  the  objection  as  to  the  manner  of  the  juTf  eoif 
looting  the  sense  of  its  members,  with  regard  to  the  quails 
turn  of  damages,  does  not  appear  to  be  well  founded,  or  at 
^11  similar  to  the  case  of  casting  lots  for  their  verdict  ^^Ii| 
torts  and  other  cases,  when  there  is  no  ascertained  de* 
mand,  it  can  seldom  happen  that  jurymen  will  at  onoe 
agree  upon  a  precise  sum  to  be  given  in  damages.  There 
will  necessarily  arise  a  variety  of  opinions,  and  nmtaal 
concessions  must  be  expected.  A  middle  sum  may,  in 
inany  cases,  be  a  good  rule-~and  though  it  is  possiMe  this 
fDode  may  sometimes  be  abused,  by  a  designing  jm^mail 
^zing  upon  an  eztravagandy  high  or  low  sum,  yet  unlesi 


(1)  3  Dallai,  65. 
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lach  abuse  aiq)ear8,  the  fraudulent  design  will  not  be  pre- 

But,  although  the  practice  bodi  in  England  and  this 
ooimtiy  seems  settled  as  to  the  effect  of  the  misbehaviour  of 
the  jury  upon  their  verdict ;  it  is  by  no  means  agreed  how 
&r0?idenoe  of  their  misconduct,  either  directly  or  indirectly 
derived  firom  themselves,  ought  to  be  admitted.  The  policy 
of  the  law,  the  temptation  to  tamper  with  the  jury,  the  dis- 
tnctica  and  delays  that  must  result  to  the  administration 
of  JQslioe,  from  &cilitating  attempts  to,  and  multiplying  the 
wnm  nij  disturbing  verdicts,  are  urged  against  their  ad* 
BiMioa  on  the  one  hand ;  and  on  the  other,  the  gross  in* 
JBstitie  frequently  occasioned  to  suitors,  by  means  of  the 
ignonDoe,  weakness,  impatience,  prejudice,  passions,  and 
oomiption  of  jurors.  It  is  a  part  of  the  practice  that  has 
wied  not  only  in  different  countries,  but  in  the  same 
OoaD&y,  at  different  periods. 

Pomisrly  the  affidavits  of  jurors  were  admitted  to 
prove  dieir  misconduct  and  impeach  their  verdict,  and, 
upon  such  disclosures,  to  grant  a  new  trial.  As  late 
•»  the  8th  of  George  II.,  in  PhUips  v.  JP(«rfcr,(l) 
•fttt  a  motion  in  arrest  of  judgment,  and  pending  the 
Miideration  of  the  court,  it  being  disclosed  to  the  de« 
fachmt,  by  two  of  the  jurors,  that  they  and  their  fellows 
Ung  divided  in  opinion,  had  determined  their  verdict  by 
Ming  lots,  the  defendant  moved  to  set  aside  the  verdict, 
^^an  affidavit  of  the  &ct  made  by  the  two  jurors,  which 
yng  admitted  as  of  course.  And  upon  hearing  counsel 
^  Ml  sides,  one  question  was,  wheAer,  after  motion 
A  anrest  of  judgment,  the  defendant  in  this  case  could 
>>ove  to  set  aside  the  verdict.  And  the  Lord  Chief  Jus^ 
^  Mr.  Justice  DevUon,  and  Mr.  Justice  Cmnyns^  were 
tf  opinion,  that  though  this  motion  seemed  out  of  time  by 


(1)  Barnes,  441. 
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the  general  rule  of  practice,  yet  as  it  was  founded  upon  a 
matter  disclosed  to  the  defendant  after  the  motion  in  arrest 
of  judfifment,  and  was  made  before  judgment  pronounced, 
the  court  were  bound  to  receive  it ;  and  the  fact  as  to  the 
jurors  determining  by  chance  being  undisputed,  the  verdict 
was  set  aside.  We  have  seen  that  in  Parr  v.  Seames^iX) 
judgment  was  stayed,  and  the  rule  nisi  enlarged,  to  allow 
an  opportunity  to  present  the  affidavits  of  the  jurors. 

,In  Aylett  v.  Jewellji^)  it  seems  to  have  been  taken  iof 
granted,  that  the  jurors  should  have  made  an  affidavit 
Motion  for  a  new  trial,  on  an  affidavit  of  the  defendant's 
attorney,  that  some  of  the  jury  had  confessed  to  him  thaty 
not  being  able  to  agree  in  their  verdict,  they  consented  that 
all  the  juror's  names,  being  separately  written  on  papers 
and  shook  together  in  a  hat,  the  first  six,  that  should  be 
drawn,  should  decide  the  verdict.  They  all  agreed  to  con- 
form to  the  opinion  of  the  major  part  of  those  six ;  which 
was  accordingly  carried  into  execution,  and  so  the  verdict 
was  produced.  But  there  being  no  affidavit  by  the  jury* 
men,  or  any  other  that  was  cognizant  of  this  transactioQ, 
but  merely  this  hearsay  affidavit,  the  court  (absent,  De 
Qreffy  Ch.  J.)  thought  it  too  dangerous  to  call  a  verdict  in 
question,  that  had  been  so  deliberately  given,  upon  so  loose 
and  slight  a  suggestion,  and  so  refused  a  rule  to  show 
cause. 

That  this  rule  at  one  time  prevailed  here,  is  manifiwt, 
from  the  decision  in  Smith  v.  Cheetham.{3)  Spencer^  J. 
remarking  on  the  admissibility  of  the  affidavit  of  a  juror 
which  was  received,  observes  :  '<  On  examining  the  EIng* 
lisb  authorities,  prior  to  the  revolution,  it  appears  to  me 
that  the  information  of  jurors,  as  to  what  passed,  may  be 
received.  The  only  decision  to  the  contrary  is  in  Keble.(4) 


(1)  Barnes,  438.  (2)  2  W.  Black.  1299. 

(3)  3  Gaines,  57. 

(4)  Ffi^r  ?.  PinoerM,  1  Keb.  811. 
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Bat  it  is  a  very  unintelligible  and  illy  reported  case.  The 
determinations  in  Bunbury(l)  and  Bames,(2)  show  that 
the  infi>rmation  of  jurors  may  be  received,  and  I  cannot 
perceive  any  principle  of  law  invaded  by  it"  And  lAv^ 
imgsUm^  J.,  conunentingupon  the  contrary  rule,  adopted  by 
Lord  Mansfield  in  Vaise  v.  D€laval,{3)  remarks :  "  With 
proper  submission  to  his  lordship,  it  appears  the  best  and 
highest  evidence  of  which  the  case  admits.  K  a  man  will 
▼olontarily  charge  himself  with  a  misdemeanor,  why 
should  he  not  be  indulged  1  Are  not  criminals  in  Eng- 
land every  day  convicted  and  even  executed  on  their  own 
confession  ?  and  is  not  our  state  prison  filled  in  the  same 
way?" 

And  it  would  appear  firom  Price  v.  Warreti^  and 
8/uAe  V.  Bell,  above  cited,  that  in  Virginia,  it  is  still  the 
practice  to  read  the  affidavits  of  jurors,  in  support  of  a 
motion  to  set  aside  the  verdict  for  the  misconduct  of  the 
jury. 

10.  But  the  practice  appears  to  be  now  generally  settled^ 

both  in  E!ngland  and  this  country,  to  reject  the  affidavits 

ef  joron.  inculpating  themselves. 

The  leading  case  is  Vaise  v.  Delav€d.{4t)    Motion  for  a 

role  to  set  aside  a  verdict  upon  an  affidavit  of  two  jurors^ 
who  swore  that  the  jury  being  divided  in  their  opinion, 
tossed  up,  and  that  the  plaintiffs  friends  won.  Lard  Mans- 

Jieldj  Oh.  J. — '^  The  court  caimot  receive  such  an  affidavit 
firom  any  of  die  jurymen  themselves,  in  all  of  whom  such 
conduct  is  a  very  high  misdemeanor ;  but  .in  every  such 
case  the  court  must  derive  their  knowledge  from  some 
other  source ;  such  as  from  some  perscm  having  seen  the 


(1)  Belliih  r.  Arnold,  Bunb.  51. 

(2)  PhUipe  y.  Fowler,  Barnes,  441. 

(3)  lofra.  (4)  1  Terai  Rsp.  U. 
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transaction  through  a  window,  or  by  some  such  other 
means." 

Not  long  after,  the  same  rule  was  adopted  in  the  English 
common  pleas,  in  Chcen  v.  Wctrburton»{l)  In  resisting 
the  admission  of  the  affidavits  of  the  jurors,  the  case  of 
Vaiae  v.  Delavcd  was  chiefly  relied  on,  and  in  deciding  tha 
motion,  JSfir  James  Mansfield^  Ch.  J,,  observes :  ^'  We  hav« 
conversed  with  the  other  judges  upon  this  subject,  and  we 
are  all  of  opinion  that  the  affidavit  of  a  juryman  cannot  lie 
received.  It  is  singular  indeed,  that  almost  the  only  eii* 
dence  of  which  the  case  admits  should  be  shut  out ;  but, 
considering  the  arts  which  might  be  used  if  a  contrary  rule 
were  to  prevail,  we  think  it  necessary  to  exclude  such  evi- 
dence. If  it  were  understood  to  be  the  law,  that  a  jurjrman 
might  set  aside  a  verdict  by  such  evidence,  it  might  some^ 
times  happen  that  a  juryman,  being  a  firiend  to  one  of  the 
parties,  and  not  being  able  to  bring  over  his  companions  to 
his  opinion,  might  propose  a  decision  by  lot,  with  a  view, 
afterwards  to  set  aside  the  verdict  by  his  own  affidavit,  if 
the  decision  should  be  against  him.  We  are  therefore  of 
opinion  that  there  is  no  ground  to  support  this  rule.'' 

The  same  rule  has  since  obtained  in  this  state.  In 
Dana  v.  Tucker ^{2)  the  court  say :  '<  The  better  opinion 
is,  and  such  is  the  rule  adopted  by  the  court,  that  the  affi* 
davits  of  jurors  are  not  to  be  received  to  impeach  a  verdact, 
but  they  may  be  admitted  in  exculpation  of  the  jurors,  and 
in  support  of  their  verdict" 

This  decision  has  been  followed  up  in  this  court  bf 
SargeatU  v.  Denieton^^^)  and  by  ex  parte  Caykeniai^/L) 
taking  the  distinction  between  affidavits  of  jurors,  im* 
patching  and  explaining  their  verdicts.  In  the  latter  case, 
where  a  mandamus  was  moved  for,  the  court  take  occa- 


(1)  1  New  Rep.  326.  (2)  4  Johns.  Rep.  487^ 

(3)  5  Ccwen,  tOa^  (4)  6  Cowea,  53^  • 
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sHm  to  observe,  that  "  It  is  certainly  well  settled  that  the 
affidavits  of  jurors  cannot  be  received  to  show  a  mistake 
in  making  up  their  verdict ;  and  we  never  intended  to  de- 
tract from  that  rule  in  Sargeant  v.  Deniston.    In  that 
case  the  counsel  advanced  an  erroneous  rule  of  damages 
to  the  jury,  which  was  not  corrected  in  the  charge  of  the 
judge.    The  jury  were  in  this  way  led  to  adopt  the  rule. 
We  ooQsidered  these  circumstances  equivalent  to  a  positive 
miadiiectioB  of  the  judge ;  and  allowed  the  afSdavits  of 
jmon  to  be  read,  showing  that  they  were  in  fact  misled, 
it  was  impossible  to  make  out  what  in  truth  operated,  as  a 
miadiiection  of  the  judge  in  any  other  way.    Misdirection 
is  avery  usual  ground  for  granting  a  new  trial,  and  the 
caae  dted  establishes  merely,  that  a  set  of  circumstances 
my  amount  to  the  same  thing ;  and  may  be  shown  by  the 
affidavits  of  jurors.    Farther  we  did  not  mean  to  go  ;  and 
we  expressly  disclaimed  the  idea  of  trenching  on  any  of 
the  caaeS)  which  had  refused  to  hear  the  affidavits  of 
JQion.''     And  in    7%^  People  v.    Columbia   Common 
/%o<,(l)  the  court  again  recognise  the  distinction,  and 
confirm  the  rule,  upon  a  review  of  all  the  cases,  holding 
that  affidavits  of  jurors  cannot  be  received  to  show  their 
impreaaions  as  to  the  effect  of  their  finding,  or  that  they 
ioteoded  something  different  from  what  they  found  by  their 


So,  in  Vermont^  in  Robbins  v,  Wendover.{2)  Upon 
dK  question  whether  the  affidavit  of  a  juror  should  be 
•dmitted  to  show  what  passed,  during  the  investigation  of 
die  case  in  the  jury  room,  the  court  say — '^  Upon  this  point 
^  coort  are  decidedly  of  opinion  that  the  affidavit  cannot 
Readmitted  to  be  read;"  and  add — "It  would  be  of  dan- 
gerau  tendency  to  admit  jurors  by  affidavit  to  detail  these 


(1)  1  Wendell,  397.  (2)  2  Tyler,  Ih 
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deliberations  of  the  jury  room,  to  testify  to  subjects  not  per- 
fectly comprehended  at  the  time,  or  but  imperfectly  recoU 
lected.  From  a  natural  commisseration  for  the  losing 
party,  or  a  desire  to  apologise  for  the  discharge  of  an  un- 
grateful duty,  after  the  juror  had  been  discharged  from 
office,  he  would  be  too  apt  to  intimate,  that  if  some  part  of 
the  testimony  had  been  adverted  to,  or  something  not  in 
evidence  omitted,  his  opinion  would  have  been  otherwise ; 
whilst  others  of  the  panel,  with  different  impressions  or 
different  recollections,  might  testify  favourably  for  the  pre* 
vailing  party.  This  would  open  a  novel  and  alarming 
source  of  litigation,  and  it  would  be  difficult  to  say  when  a 
suit  was  terminated.  The  court  consider  it  to  be  far  better 
to  establish  it  as  a  general  rule,  that  the  affidavits  of  juron 
respecting  the  deUberacions  which  led  to  their  verdict, 
should  in  no  civil  cause  be  admitted."(l) 

And  in  Pennsylvania^  in  Willing  v.  Swasei/j{2)  the 
court,  adopting  this  rule,  remark :  "  With  respect  to  the 
deposition  of  the  juror,  we  agree  with  Chief  Justice  Kent, 
in  the  case  of  Smith  v.  Cheetham,  that  the  better  opinion 
is,  that  it  ought  not  to  be  read  to  show  the  irregularity  of 
his  own  conduct,  and  differ  altogether  from  Judge  Living- 
ston, who  thinks  the  affidavit  of  a  juror  should  be  given  in 
evidence  to  prove  his  guilt,  hke  the  confession  of  any  other 
criminal.  The  affidavit,  in  such  case,  should  be  considered 
in  a  different  light  from  the  common  confession  of  a  cri- 
minal, and  in  my  opinion  it  ought  to  be  rejected,  because 
it  tends  to  defeat  his  own  solenm  act  under  oath,  where 
third  persons  are  interested.  It  ought  to  be  rejected,  be- 
cause its  admission  would  open  a  door  to  tamper  with 
jurjrmen  after  they  had  given  their  verdict ;  it  ought  to  bi 
rejected,  because  it  might  be  the  means  in  the  hands  of  • 
dissatisfied  juror,  to  destroy  a  verdict  at  any  time,  after  he 


(1)  Vide  3  Oil.  <fc  Johns.  473.  (2)  1  Browne,  123. 
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bad  assented  to  it ;  in  fine,  it  ought  to  be  rejected,  because 
it  would  unsettle  all  the  verdicts  in  the  country." 

In  Bladen  v.  Cockey,{l)  in  the  provincial  court  of  Mary- 
land, a  question  was  raised  how  far  a  juror  might  be 
admitted  or  allowed  to  weaken  his  verdict,  or  indirectly  to 
impeach  it  by  answering  to  the  grounds  upon  which  it 
was  founded ;  and  per  Dulany,  counsellor — ^'  I  niust  con- 
f»  that  I  have  doubts  of  the  propriety  in  examining  the 
jmoTS  in  the  former  trial.  The  former  verdict  shows  the 
q^ioQ  of  the  former  jurors,  and  as  much  as  any  thing 
diey  can  now  properly  declare.  Should  a  juror  declaire, 
that  he  gave  his  verdict,  because  the  witness  A.  gave  such 
evideDce  as  he  credited,  and  the  witness  B.  such  as  he  dis* 
bdlieved,  must  not  that  be  very  improper,  unless  you  gb 
info  the  inquiry  what  did  A.  and  B.  declare  upon  the  for- 
mer trial  7  And  if  A.  and  B.  are  alive,  and  capable  of  being 
produced,  or  if  their  depositions  were  before  read,  and  may 
now  again  be  produced,  would  this  be  proper?  If  the 
witness  be  dead,  and  gave  his  evidence  viva  voce^  a  juror 
may  be  examined  to  what  he  declared ;  but  so  may  any 
other  person  who  was  present  at  the  former  trial,  and  there- 
fbre  such  evidence  is  not  given  by  him  in  his  character  of 
jaror.  But  I  think  the  objection  is  much  stronger,  when  the 
jam  is  introduced  to  weaken  the  verdict  on  record,  (or 
while  it  stands  unattainted,  it  must  be  considered  in  all 
respects  as  a  verdict." 

'  Upcm  the  same  principle,  as  unfolded  in  the  above 
eases,  it  has  been  held  that  where  a  judge  directs  the 
jury,  that  they  are  clearly  bound  to  find  a  verdict  for 
one  party,  and  no  objection  is  taken  to  the  entering 
of  the  verdict  for  that  party,  the  court  will  not  grant 
a  new  trial,  upon  the  affidavit  of  a  juryman,  stating 
diat  the  jury  had  not  concurred  in  such  verdict    Jh 


(1)  1  Har.  A  M<Hen.  8^. 
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Savillev.  Lard  Famham^iXj  a  feigned  issue  was  directed 
to  try  whether  the  plaintiff  was  entitled  to  a  way  over  a 
common.  At  the  trial,  before  Bayley,  J.,  before  the  defend- 
ant had  concluded  his  case,  the  learned  judge,  being  of 
opinion  that  the  plaintiff  had  made  out  no  title  to  the  way, 
directed  a  verdict  to  be  entered  for  the  defendant.  Broug- 
ham  now  moved  for  a  new  trial  upon  an  affidavit  by  the 
plaintiff's  attorney,  and  by  one  of  the  special  jury.  (Lord 
Tenierdetij  Ch.  J. — Can  you  read  the  affidavit  of  a  jury^ 
man  ?)  Not  as  to  the  conduct  of  the  jury,  but  here  the  affi« 
davit  of  the  juryman  is  introduced  for  a  special  collateral 
purpose :  it  states  that  the  jury  gave  no  verdict  at  alL 
Bayley,  J. — "  I  said  that  there  must  be  a  verdict  for  the 
defendant,  and  the  jury  said  nothing;"  intimating  by 
their  silence  an  acquiescence  in  the  verdict,  and  the  court 
discharged  the  rule, 

11.  But  for  the  purpose  of  explaining,  correcting  and 
enforcing  their  verdict,  the  affidavits  of  jurors  will  be  re« 
ceived,  on  motion  for  a  new  trial 

In  Rex  V,  Simons,{2)  Upon  a  rule  to  show  cause  why 
a  new  trial  should  not  be  had  in  an  indictment,  it  appeared 
from  the  report  of  Foster,  J.,  that  the  charge  in  the  indict* 
ment  was,  that  the  defendant  did  privily  and  unlawfully 
convey  into  the  pocket  of  Ashley,  the  prosecutor,  three 
ducats,  with  a  malicious  and  wicked  intent,  falsely  to 
accuse  the  said  Ashley  of  having  robbed  the  defendant  of 
the  ducats ;  that  when  the  jurors  came  into  court  to  give 
their  verdict,  they  mentioned  to  the  judge  a  difficulty  they 
were  under,  that  they  were  of  opinion  that  the  defendant 
did  put  the  ducats  into  Ashley's  pocket,  but  not  with  intent 
to  accuse  Ashley ;  that  the  judge  thereupon  directed  the 
jury  that  they  could  not  find  the  defendant  guilty  of  the 


(I)  8  Man,  &>  Ryl  816.  (8)  Bayre,  35. 
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bet  without  findincT  him  guilty  of  the  intent,  and  that  they 
must  either  find  him  guilty  of  both  or  acquit  him  ;  that  a 
Terdict  was  soon  after  given,  and  understood  by  the  judge 
to  be  a  general  verdict  of  guilty ;  and  that  from  the  time 
of  the  coming  of  the  jurors  into  court,  to  the  time  of  giving 
the  verdict,  there  was  a  great  crowd  and  noise  in  the  court. 
An  affidavit  was  likewise  read  by  all  the  jurors,  that  there 
was  a  mistake  in  taking  the  verdict ;  that  they  had  agreed 
to  find  the  defendant  guilty  of  the  fact,  but  without  any 
evil  intention ;  that  one  of  them  called  out  aloud  at  the  time 
of  giving  the  verdict,  no  intent,  no  intent ;  and  that  the 
crowd  and  noise  in  court  were  so  great,  that  they  did  not 
hear  what  the  learned  judge  said,  when  they  mentioned  the 
difficulty  they  were  under.  And  by  Lee^  Ch.  J. — "  The 
court  does  not  set  aside  this  verdict,  on  account  of  an  after- 
thought of  the  jurors ;  for  it  would  be  a  precedent  of  a  most 
dangerous  tendency,  to  set  aside  a  verdict  on  that  account. 
But  as  it  appears,  from  the  report  of  the  judge,  as  well  as 
from  the  affidavit  of  the  jurors,  that  they  did  not  hear,  or 
did  not  understand  his  direction,  which  was  in  our  opinion 
a  very  proper  one,  die  verdict  ought  not  to  stand ;  because 
it  is  contrary  to  the  direction  of  the  judge  in  a  matter  of 
law.  It  is  very  clear  that  the  jurors  did  not  mean  to  find 
the  defendant  guilty  of  the  intent ;  and  if  they  did  not,  they 
ought,  pursuant  to  the  direction  of  the  judge,  to  have 
acquitted  him." 

So,  in  Cogan  v.  Ebden,{l)  A  motion  was  made  to  set 
aside  a  verdict,  as  being  given  in  by  the  for^nan,  contrary 
to  the  opinion  and  intention  of  eight  of  the  jury.  It  ap- 
peared that  the  defendant  justified  under  a  right  of  way 
over  the  plaintiff's  groimd,  to  two  closes  of  the  defendant, 
iqpon  which  two  different  issues  were  joined.    The  fore« 


(1)  1  Burr,  383. 
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man  gave  in  the  verdict  as  a  general  verdict  for  the  de- 
fendant, upon  both  issues.  But  eight  of  the  jury  made 
affidavit,  "  That  it  was  the  meaning  and  intention  of  the 
whole  jury  to  find  the  former  issue  for  the  defendant,  and 
the  latter  for  the  plaintiff;  and  that  this  mistake  was  dis- 
covered by  them  an  hour  afterwards,  but  not  till  the  judge 
was  gone  to  his  lodgings.  This  matter  was  much  litigated 
by  the  counsel  on  both  sides,  and  the  counsel  for  the  plain* 
tiff  mentioned  the  case  of  Baker  v.  Miles ,{!)  where  eleven 
of  the  jurymen  swore,  that  the  foreman  had  mistaken  their 
verdict,  and  it  was  thereupon  set  aside.  The  Court  were 
all  clear  that  this  was  a  mistake,  arising  from  the  jurjr'e 
being  unacquainted  with  business  of  this  nature ;  and 
from  the  associate's  omission  in  not  asking  the  jury  parti-' 
cttlarly  how  they  found  each  respective  issue,  and  in  not 
making  the  jury  fully  understand  their  own  finding.  That 
it  wajK  agreeable  to  right  and  justice,  that  the  mistake 
should  be  rectified,  and  recommended  a  motion  for  a  mie 
to  show  cause,  why,  upon  reading  the  aflidavits  of  those 
eight  jurymen,  the  verdict  should  not  be  amended  and  set 
right  according  to  the  truth  of  the  finding. 

And  ruled,  taking  the  same  distinction,  in  the  King  v. 
Waodfall^{2)  that  where  there  is  a  doubt,  upon  the  judged 
report,  as  to  what  passed  at  the  time  of  bringing  in  the 
verdict,  there  the  affidavits  of  jurors  or  by-standers  may 
be  received  upon  a  motion  for  a  new  trial,  or  to  rectify  a 
mistake  in  the  minutes ;  but  an  affidavit  of  a  juror  never 
can  be  read,  as  to  what  he  then  thought  or  intended. 

Bat  the  jurors'  affidavits  cannot  be  admitted  under  the 
pretext  of  explaining  a  mistake  in  their  finding,  with  a  view 
to  vary  the  damages.  Thus  ruled  in  Jackson  v.  William^ 
san.{3)    The  plaintiff  produced  an  affidavit  made  by  all 


(1)  Vin.  Abr.  Trial,  pi.  12.  (2)  5  Burr,  2667. 

(3)  2  Tenh  Rep.  281. 
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the  jurymen^  saying  that  they  meant  to  give  £30  damages 
for  the  seizing  and  detaining  'the  vessel,  over  and  above 
the  £31,  for  which,  it  appears,  the  vessel  had  been  actually 
sold ;  and  that  they  conceived,  that  the  prothonotary  would 
of  course  add  the  £30  to  the  £31,  and  thereby  make  the 
whole  sum  of  £61^  which  the  jury  had  intended  to  give. 
But  the  court  refused  to  allow  the  postea  to  be  amendedi 
wyiug  that  it  would  introduce  a  very  dangerous  practice, 
if  they  were  to  admit  such  an  affidavit  as  the  one  oflhred. 
They  said,  that  they  laid  no  stress  upon  its  being  made  by 
•11  the  jury ;  if  it  could  be  made  by  all,  upon  the  same  prin- 
ciple,  it  might  as  well  be  made  by  some.  If  any  doubt  had 
•risen  as  to  the  meaning  of  the  jury ;  if  they  had  found  a 
sum  inadequate  to  the  value  proved,  the  proper  time  for 
requiring  an  explanation  was  at  the  trial.  It  was  too  late 
now.  Such  a  practice  would  be  productive  of  infinite 
mischief ;  and  it  was  better  that  the  present  plaintiff  should 
suffer  an  inconvenience,  than  that  such  a  rule  should  be 
introduced. 

The  rule  allowing  the  affidavits  of  jurors  in  support  of^ 
or  to  correct  a  mistake  in,  their  verdict,  was  first  adopted  in 
this  state,  as  we  have  seen  in  Dana  v.  Tucker]{l)  upon  a 
distinction  taken  in  that  case  between  impeaching  and  sus* 
tainingthe  verdict,  and  subsequently  carried  through  the 
cases  last  above  cited,  from  Johnson,  Cowen  and  Wendell.(2) 
To  these  may  be  added  Jackson  v.  Dickens(m,{3)  where  the 
point  underwent  a  full  discussion.  At  the  time  of  bringing 
on  the  case  to  argument,  the  defendant  also  moved  for  a  new 
trial,  on  the  grounds,  that  the  verdict  of  the  jury  had  been 
incorrectly  taken,  and  of  surprise,  and  for  this  purpose 
produced  several  affidavits.  Upon  which  the  court  remark, 
^  What  the  jurors  have  deposed  must  be  noticed  by  the 


(1)  4  Johns.  Rep.  487.  (2)  Ante,  pp.  112,  113. 
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court,  because  their  affidavits  are  not  as  to  what  transpired 
while  deliberating  on  tlieir  Verdict,  but  as  to  what  took 
place  in  open  court,  in  returning  their  verdict,  and  shows 
that  the  clerk  made  a  mistake  in  entering,  or  the  court  in 
directing,  a  different  verdict.  The  information  afforded  by 
the  affidavits  of  the  jurors  is  not  to  impeach,  but  to  support 
the  verdict  really  given  by  them." 

The  same  practice  prevails  in  Virginia.    In  Cochran  t. 
Street,  (1)  which  was  an  action  of  slander,  the  jury  assess- 
ed the  damages  to  £160.    Judgment  was  rendered  on  the 
verdict,  and  a  bill  of  injunction  filed,  charging  misbehaviour 
in  the  jury.    The  depositions  of  ten  of  the  jurors  were 
taken,  and  eight  of  them  agreed  in  the  &ct,  that  part  of  their 
body  were  opposed  to  giving  any  damages  at  all,  and  that 
the  verdict  was  found  on  the  opinion  of  a  majority.    Four 
of  them  swore,  that  they  did  not  incline  to  give  any  damages; 
that  they  did  not  dissent  from  the  verdict,  in  consequence 
of  a  misapprehension  of  the  law,  and  a  belief  that  the  opi* 
nion  of  the  majority  was  to  prevail ;  that  they  did  not  pre- 
viously agree  to  be  bound  by  the  determination  of  a  majo- 
rity ;  and  that  if  they  had  known  that  they  could  have 
prevented  a  verdict,  till  their  consciences  were  satisfied, 
they  would  not  have  agreed  to  the  verdict.    There  did  not 
appear  to  have  been  any  tampering  with  the  jurors  by  any 
person,  in  order  to  obtain  this  testimony ;  and  none  of  the 
jurors  contradicted  it.    It  was  clear,  therefore,  that  the 
verdict  was  found  under  a  mistake  ;  and  the  court  of  ap* 
peals  decreed  that  a  new  trial  should  be  had. 

In  Tennessee,  the  rule  has  received  a  latitude  of  construe^ 
tion  in  a  capital  case,  and  probably  for  that  very  reason, 
that  will  hardly  comport  with  the  general  practice. 

In  Crawford  v.  The  State,{2)  where  a  juror  not  satis- 
fied with  the  guilt  of  the  prisoner,  assented  to  a  verdict  of 


(1)  1  Wash.  Rep.  79.  (2)  2  Yeager,  60. 
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guilty,  under  an  impression,  suggested  by  his  fellow  jurors, 
that  the  governor  would  pardon  the  prisoner,  if  the  jury 
recommended  him,  it  was  held  sufficient  to  avoid  the  ver- 
dict, on  the  ground  of  mistake ;  and  affidavits  of  the  jurors 
to  that  effect  were  received,  upon  motion  for  a  new  trial. 

But  in  Massachusetts,  in  a  capital  case.  The  Common* 
wealth  V.  jDreWf{l)  on  a  statement  of  &cts  very  similar, 
the  affidavit  of  a  juror  received  no  notice.  On  the  last  day 
of  the  term,  Drew  was  brought  up  to  receive  his  sentenoe, 
when  his  counsel  moved  the  court  to  delay  giving  judgment 
because  they  had  eyidence  that  Richard  Eang,  who  was  a 
material  witness  for  the  government,  had  declared,  before 
the  trial,  that  he  would  hang  the  prisoner  by  his  testimony, 
if  he  could,  of  which  declaration  he  had  no  knowledge,  until 
after  the  trial ;  and  because  a  Mr.  Ingalls^  one  of  the  jury, 
did  not  agree  to  find  the  prisoner  guilty  of  murder,  but  only 
of  manslaughter  ;  and  through  mistake  of  his  duty,  he  be- 
lieved that  he  must  assent  to  the  verdict  of  the  major  part 
of  the  jury.  The  court  did  not  inquire  into  the  truth  of 
these  allegations,  observing,  that  if  they  were  proved,  they 
could  not  avail  the  prisoner,  on  any  legal  principles,  by 
which  alone  the  court  must  be  bound.  So,  in  North  Caro- 
Itfto,  it  has  been  held,  that  the  affidavit  of  a  juror,  showing 
tibat  he  did  not  assent  to  the  verdict,  oould  not  be  ro- 
ceived.(2) 

12.  When  a  jury  render  a  perverse  verdict,  or  one 
manifestly  the  result  of  prejudice  or  passion,  and  especially 
if  they  refuse  to  give  their  reasons,  the  verdict  will  be  set 
aside.    Thus, 

In  Aeh  v.  Ash*{3)  Assault,  battery  and  false  imprisour 
meat    The  Lady  Ash  pretended  that  her  daughter,  the 


(1)  4  Mass.  399. 
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plaintifi^  was  troubled  in  mind,  and  brought  an  apothecary 
to  give  her  physic,  and  they  bound  her,  and  would  have 
compelled  her  to  take  physic.  She  was  confined  but  about 
two  or  three  hours,  and  the  jury  gave  her  £2000  damages^ 
The  defendant  moved  for  a  new  trial  for  the  excessiveness 
of  the  damages  ;  and  per  Holt,  Ch.  J. — "  The  jury  were 
very  shy  of  giving  a  reason  for  their  verdict,  thinking  they 
have  an  absolute  despotic  power ;  but  I  did  rectify  that 
mistake,  for  the  jury  are  to  try  causes  with  the  assistance 
of  the  judge,  and  ought  to  give  reasons  when  required, 
that  if  they  go  upon  any  mistake,  they  may  be  set  right" 
And  a  new  trial  was  granted. 

So,  in  The  King  v.  Poole,{  1 )  A  motion  was  made  for  a 
new  trial,  on  an  information  against  the  defendant,  to  try 
the  legality  of  his  election  as  mayor  of  Liverpool.  He 
was  elected  at  an  adjourned  court,  held  by  the  former 
mayor,  on  the  19th  of  October ;  the  18th  of  October  being 
appointed  by  the  charter  for  the  election  of  mayor ;  the 
question,  therefore,  turned  on  the  power  of  the  late  mayor, 
so  to  adjourn,  and  preside  at  the  court.  The  judge  who 
tried  the  cause  was  of  opinion  that  he  had  such  power,  and 
that  the  election  consequently  was  good,  and  he  so  directed 
the  jury.  But  the  jury  refused  so  to  find  ;  and  at  last  the 
judge  ordered  the  jury  to  find  a  special  verdict.  But  they 
brought  in  a  general  verdict,  finding  him  not  duly  elected, 
with  which  verdict  the  judge  certified  himself  to  be  dissa- 
tisfied. It  was  argued,  in  support  of  the  verdict,  that  the 
direction  of  the  judge  was  wrong  in  point  of  law,  and  the 
verdict  right.  Per  Lord  Hardtoicke — "  The  general  rule 
is,  that  if  the  judge  of  ni^  prius  directs  the  jury  on  the 
point  of  law,  and  they  think  fit  obstinately  to  find  a  verdict 
contrary  to  his  direction,  that  is  sufficient  groimd  for  grantr 
ing  a  new  trial.  And  when  the  judge,  upon  a  doubt  of  law, 


(1)  Rep.  Temp.  Haidwicke,  93. 


Chap.  IV.J        MISCONDUCT  OF  THE  JURY.  123 

directs  the  jluy  to  bring  in  the  matter  specially,  and  they 
find  a  general  verdict,  that  also  is  a  sufficient  foundation 
for  a  new  trial. 

This  rule  is  strongly  exemplified  in  a  recent  case  in  the 

King's  Bench,  Levi  v.  Milne.{l)    The  plaintiff,  a  sherift's 

officer,  having  in  the  exercise  of  the  functions  of  his  office, 

received  a  warrant  to  execute  a  writ  upon  a  party  who 

had  often  eluded  his  pursuit,  knocked  at  his  door  and 

gained  admittance.    Not  respecting  the  assertion  of  the 

servant,  that  no  such  person  as  the  party  named  in  the 

tapitis  lived  there,  the  plaintiff  proceeded  up  stairs  to  search 

the  bed  room,  and  observing  something  concealed  under 

the  bed  clothes,  turned  them  up,  expecting  to  find  the 

object  of  his  search ;  but  finding  a  female  instead,  he  ran 

off.     An  action  was  brought  against  him  for  the  trespass, 

in  which  he  paid  £100  damages.     This  circumstance  the 

defendant,  the  proprietor  of  a  periodical  work,  thought  fit 

to  represent  in  doggrel,  aided  by  a  ridiculous  wood  cut, 

descriptive  of  the  scene.     The  plaintiff  thereupon  sued  the 

defendant  in  an  action  for  libel,  and  at  the  trial  of  the 

cause.  Best,  Ch.  J.,  told  the  jury  that  the  composition  being 

calculated  to  render  the  plaintiff  ridiculous,  and  to  occasion 

pain  to  his  feelings,  was  clearly  a  libel.     The  jury  having 

inquired  whether  a  shilling  would  carry  costs,  and  being 

answered  in  the  affirmative,  found  a  verdict  for  the  defend* 

ant.    A  new  trial  was  moved  for  on  the  ground  that  the 

verdict  was  perversely  rendered. 

Best,  Ch.  J.  "  It  is  one  of  the  most  beautifiil  parts  of  our 
constitution^  that  when  any  thing  occurs  in  one  tribunal 
Which  appears  to  be  wrong,  it  may  be  afterwards  correct* 
iA  by  another,  so  that  the  interests  of  a  party  cannot  be 
prsjudiced  by  a  hasty  decision ;  otherwise  the  trial  by  jmy^ 
ifistfead  of  being  a  blessing  would  become  a  Source  of  evil» 


<1)  4  BiBg.  1^    B.  C.  12  Moore,  4l6v 
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If  the  jury  were  to  be  made  judges  of  the  law  as  well  as  of 
fjBLCtj  parties  would  be  always  liable  to  suffer  from  am 
arbitrary  decision.  In  the  present  case  the  jury  have  mads 
themselves  judges  of  the  law,  and  have  found  against  it 
The  publication  is  most  undoubtedly  a  libel.  It  imputes 
misbehaviour  to  the  plaintifi^  states  that  he  acted  wrong  in 
his  situation  as  a  sheriff's  officer,  and  that  he  had  conducted 
himself  indecorously  and  indecently^  holding  him  up  in 
the  most  ridiculous  light ;  and  it  has  been  frequently  and 
long  held  by  all  the  judges  in  Westminster  Hall,  that  whan 
such  is  the  case,  the  party  has  been  libelled.  But  here  the 
jury  took  on  themselves  to  find  a  verdict  on  the  law  of  a 
case,  in  direct  defiance  of  the  judge,  and  I  am  therefore  of 
opinion  that  their  verdict  should  be  set  aside."  With  this 
opinion  the  other  judges  agreed,  and  a  new  trial  was 
directed. 

And  in  Oainsford  V4  Blachfard,{l)  The  judge  was 
istopped  by  the  jury  in  summing  up  in  favor  of  one  of  the 
parties,  declaring  themselves  satisfied,  and  they  found  inoh 
mediately  for  the  other  party.  A  new  trial  was  granted, 
OarraWf  baron,  putting  it  entirely  upon  this  ground,  and 
observing,  '^  When  I  find  the  judge  interrupted  by  the  jury, 
in  summing  up  and  about  to  direct  them,  as  to  the  repre* 
sentations  proved,  not  being  sufficient  in  law  to  maintain 
the  action ;  and  they  having  thus  misled  the  judge,  giva 
a  contrary  verdict,  I  cannot  but  think  that  that  fact  is  a 
Sufficient  groimd  for  granting  a  new  trial. 

So,  in  Freefnan  v.  Price.{2)  Action  for  a  libel,  and 
justification  fiilly  proved.  The  jury,  contr^iry  to  the  di* 
rection  of  the  chief  baron,  found  a  verdict  for  the  plaintiff 
damages  £10.  Upon  motion  to  set  the  verdict  aside,  it 
^xras  objected  that  the  damages  were  too  small.  But  per 
AlesandeTj  Gh.  B.    "  The  court  is  of  opinion  that  this  is 


(1)  6  Price,  d&  (ft)  I  Tounge  ^  Jervis,  400^ 
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a  perverse  verdict,  and  to  which  therefore  the  rule  with  re* 
spect  to  damages  does  not  apply.  We  think  that  the  rule 
for  a  new  trial  should  be  made  absolute,  without  payment 
of  costs.-' 

With  us,  the  passions  of  the  jury  and  perversity  of  the 
verdicts  have  been  chiefly  manifested  in  giving  excessive 
damages,  forming  one  exception  to  the  general  rule  that 
new  trials  will  not  be  granted  in  hard  actions  on  the 
ground  that  the  jury  have  abused  their  power.  Thus  in 
AtCkmnell  v.  Hampt(m){l)  where  the  jury  had  in  an 
action  of  assault  and  battery  and  &lse  imprisonment,  ren^^ 
dered  a  verdict  of  $9,000.  In  assigning  their  reasons  for 
granting  a  new  trial,  Thompson^  Ch.  J.,  remarks^  <'It 
must  strike  every  one  at  first  blush,  that  the  damages  given 
by  the  verdict  are  unreasonable  and  indeed  outrageous.  It 
is  not  therefore  a  case  of  a  mere  assessment  of  damages 
upon  an  undisputed  state  of  facts,  but  where  different  men 
might  very  honestly  draw  different  inferences,  as  to  the 
motives  which  influenced  the  conduct  of  the  defendant.  To 
refuse  a  new  trial  in  this  case,  would,  in  effect,  be  saying, 
that  a  new  trial  ought  never  to  be  granted  in  actions  of  this 
description."  Spencer^  J.—"  In  applying  the  general  prin- 
ciple, every  case  must  be  tested  by  its  own  peculiar  circum- 
stances, and  when  the  court  cannot  but  perceive  that  the 
damages  given  are  enormously  disproportioned  to  the  case 
proved,  the  only  power  claimed  by  the  court  is  to  submit 
the  case  to  the  revision  of  another  jury." 

So,  in  Coffin  v.  Cqffin,{2)  After  the  defendant  had  fedled 
to  obtain  a  new  trial.  Upon  the  ground  of  misdirection} 
he  renewed  his  application  showing  for  cause,  that,  the  da- 
mages found  by  the  jury  were  excessive.  The  Courts 
although  a  new  trial  was  refused,  recommended  a  remis- 
sion of  a  portion  of  the  damages,  and  recognised  the  prin* 
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ciple,  that,  "  when  in  an  action  for  a  tort,  the  damaged 
found  by  the  jury  are  so  great,  that  it  may  be  reasonably 
presumed  the  jury,  in  assessing  them,  did  not  exercise  a 
sound  discretion,  but  were  influenced  by  passion,  partiality^ 
prejudice,  or  corruption,  the  court  may  set  aside  the  ver* 
diet,  and  award  a  new  trial." 

So,  in  the  State  v.  Caleb  Jones.{\)  The  defendant  and 
one  At  Gar  tan  were  separately  convicted  of  larceny* 
Judge  Wa^ies^  before  whom  the  defendants  were  tried  and 
convicted^  in  his  place  on  the  bench,  reported  to  the  other 
judgeS)  that  in  his  opinion,  there  was  no  evidence  offered 
in  these  cases,  sufficient  in  law  to  convict  either  of  the  de* 
fendants,  and  so  he  charged  the  jury  ;  but  that  such  were 
the  prejudices  against  the  defendants,  that  they  convicted 
them  both,  against  his  opinion  and  direction.  Whereupon 
the  court,  upon  his  report,  ordered  a  new  trial,  without 
hearing  argument. 

13.  But  the  court  will  not  permit  affidavits  to  be  re^ 
ceived  imputing  improper  motives  to  the  jury,  or  tending 
to  impeach  their  integrity. 

In  Onions  v.  Naish,{2)  the  plaintiff  moved  to  set  ajside 
the  verdict,  on  an  affidavit  that  ohe  of  the  jurors  was  a  rela- 
tion of  the  defendant,  with  whom  he  had  been  in  habits  of 
intimacy,  and  who  had,  during  the  interval  between  the 
postponement  and  trial  of  the  cause^  expressed  himself  in 
strong  terms  in  favour  of  the  defendant's  cause.  But  the 
court  refused  to  grant  a  rule  to  show  cause,  observing,  it 
would  be  a  very  dangerous  precedent  to  set  aside  a  verdict 
upon  such  grounds  as  were  offered  in  support  of  the  appli- 
cation. 

So,  in  Hartwright  v.  Badhafn.{2)  A  verdict  was  found 
for  the  plaintiff,  and  upon  appUcation  for  a  rule  to  shaW 
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cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  granted,  the  affidavits  contained,  among  other  things, 
a  charge  against  the  foreman  of  the  jury  of  exercising  an 
undue  influence  over  tlie  rest  of  the  jury.  But  the  intro- 
duction of  that  matter  in  the  affidavits  being  strongly  cen- 
sured by  Mr.  Baron  Woody  the  court,  on  that  point,  deter- 
mined at  once,  that  such  parts  of  the  affidavits  as  imputed 
misconduct  to  the  jury,  could  not  be  received,  for  that  it 
would  be  a  dangerous  precedent,  and  pregnant  with  infi* 
nite  mischief,  if  they  were  to  allow  such  matters  stated  ia 
affidavits,  to  be  urged  in  support  of  applications  for  new 
trials.  The  affidavits  which  had  been  filed  were  therefore 
rejected,  as  being  impertinent  in  that  respect ;  but  the  court 
directed  that  they  should  be  re-modelled  so  as  to  omit  those 
charges,  and  present  such  a  statement  of  facts  only  as  was 
necessary  to  show  the  contradiction  of  the  testimony  of  the 
witness. 

So,  in  a  subsequent  case,  Cooke  v.  Grreen.(l)  A  verdict 
was  found  for  the  defendant,  and  upon  a  motion  for  a  rule 
nisiy  on  circumstances  affecting  the  conduct,  and  impeach- 
ing the  integrity  of  some  of  the  jury  (who  were  suggested 
to  have  been  prejudiced  and  tampered  with)  being  about 
to  be  urged  to  the  court,  from  affidavits  made  in  support  of 
the  application,  they  refused  to  hear  any  thing  imputing 
improper  motives  to  the  jurymen,  observing  that  they  had 
no  authority,  on  such  a  motion  as  the  present,  to  take 
notice  of  their  misconduct,  even  if  a  strong  and  flagrant 
case  were  made  out ;  and  that  the  only  means  which  they 
possessed  of  counteracting  the  evil  consequences  of  such 
misconduct  as  affecting  the  party,  were  the  granting  new 
trials  in  cases  where  their  verdict  was  palpably  wrong,  to 
whatever  cause  that  might  be  attributed.  The  court 
granted  the  motion,  ordering  a  rule  to  show  cause ;  but 
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they  directed  peirticularly  that  care  should  be  taken,  in 
drawing  up  the  otder,  to  exclude  every  thing  which  migfal 
be  construed  to  indicate  that  the  rule  was  founded  on  the 
last  ground  of  objection  taken  to  the  verdict,  imputing 
partiality  to  some  of  the  jury. 

Nor  will  the  court  suffer  the  subsequent  declarations  ol 
jurors  to  be  given  to  disturb  the  verdict. 

Thus,  in  Hindle  v.  Btrch.{l)  Action  against  the  sherifl 
for  taking  insufficient  sureties  on  a  replevin  bond.  At  the 
trial,  before  Park,  J.,  contradictory  evidence,  as  to  the 
sufficiency  and  solvency  of  one  of  the  sureties  was  left  to 
the  jury,  for  their  determination,  by  the  learned  judge,  who 
stated,  on  the  authority  of  Hindle  v.  BladeSy{2)  that  if  the 
sureties  were  apparently  responsible,  that  was  sufficient  to 
discharge  the  sheriff.  The  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  now  moved  to  set  aside  this  ve7> 
diet,  and  have  a  new  trial,  on  two  grounds  ;  first,  becauss 
the  verdict  was  against  evidence,  and  secondly,  on  an 
affidavit  of  a  sheriff's  officer,  which  stated,  that  after  the 
trial,  one  of  the  jurymen  said  to  him,  "  One  of  your  brother 
officers  lately  was  served  out  in  an  action  of  Hindle's ;  he 
played  me  a  dirty  trick  once,  and  I  was  determined  to  give 
him  a  lift  whenever  I  could."  It  was  admitted,  that  it  had 
been  decided,  that  the  court  would  not  admit  the  affidavit 
of  a  juryman  to  show  that  the  verdict  proceeded  on  corrQpl 
grounds,  but  it  was  urged,  that  the  court  would  receive 
such  information  from  another  source. 

Dallas,  J.  '^  As  to  the  second  point.  I  know  of  no  in* 
stance  in  which  the  loose  declaration  of  a  juryman,  made 
after  trial,  has  been  received  to  draw  into  question  a  ver- 
dict, to  which  he  has  been  a  party.  No  instance  is  adduced 
in  which  such  an  affidavit,  as  that  now  before  us,  has  been 
received,  nor  do  I  believe  that  such  an  affidavit  ever  ha% 
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in  any  case,  been  received.     If  such  an  attempt  should  be 
sanctioned,  it  would  be  of  the  worst  precedent,  for  it  would 
tend  to  draw  the  administration  of  justice  into  disrepute.'' 
In  Davis  v.  Taylor,{l)    Parke  moved  to  set  aside  a 
verdict  for  the  defendant,  on  affidavits,  that  there  was  a 
conversation  with  jurymen ;  that  the  verdict  was  entered 
by  mistake,  and  there  were  two  persons  who  overheard  it, 
the  same  day,  after  the  cause  was  tried.     (Lord  Ellenbih 
rou^/i,  Ch.  J. — That  will  not  do,  unless  it  was  at  the  time, 
and  a  part  of  the  transaction,  and  whilst  the  jury  were  to- 
gether.) Parke — Most  of  the  cases  in  which  an  application 
of  this  nature  has  been  refused,  have  been  where  the  con- 
versation has  happened  some  time  after  the  trial;  but  here 
it  was  on  the  same  day.     Lord  Ellenborough — "  It  must 
be  whilst  the  jury  are  together,  otherwise  we  should  have 
all  sorts  of  stories  brousjht  before  us." 

But  this  privilege  does  not  extend  to  the  declarations  of 
Jurors,  before  they  are  empannelled  in  the  cause. 

It  has  been  always  held  as  a  ground  for  a  new  trial,  if  a 
juror  prejudge  the  case,  and  it  is  unknown  to  the  fidling 
]iarty  in  time  to  challenge,  as  in  Dent  v.  The  Hundred  of 
I£ertfard.{2)  A  new  trial  was  granted  upon  affidavit, 
that  the  foreman  had  declared  the  plaintiff  should  never 
have  a  verdict,  whatever  witnesses  he  produced.(3) 

The  correctness  of  this  principle  was  strongly  tested  in 

The  People  v.  Vermili/ea,{4)  and  still  more  strongly  in 

The  United  States  v.  Fri€s,{5)  Wliere,  in  a  capital  case, 

in  consequence  of  the  declarations  of  a  juror  prior  to  his 

being    empannelled,   evincing  strong   prejudice   to   the 

accused,  a  verdict  finding  him  guilty  was  set  aside. 

But  where  such  declarations  are  explained  or  fiUsified, 


(1)2  Chitty's  Rep.  268.  (2)  2  Salk,  645. 

(3)  El  vide  Rex  v.  Cook,  6  St.  Trials,  337. 

(4)  7  Cowen  108.  (6)  3  Dallas,  615. 
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and  to  this,  the  inculpated  juror  is  perfectly  competent, 
the  verdict  will  not  be  disturbed.  As  in  the  recent  case  of 
Ramadge  v.  Ryan^{\)  a  case  of  libel  of  the  plaintiff,  who 
was  a  physician,  in  a  periodical  journal  called  "  The  Lan- 
cet," in  which  he  was  denounced  as  upholding  quackery. 
The  plaintiff  had  brought  an  action  against  Wakley^  the 
editor,  and  recovered  one  farthing  damages.  In  the  present 
case  he  had  recovered  £400.  Taddy  sought  to  obtain  a 
rule,  on  the  ground,  that  one  of  the  jurors  had  come  to  the 
trial,  predetermined  to  give  heavy  damages  against  the  de- 
fendant, and  read  an  affidavit  of  two  members  of  the  col- 
lege of  surgeons,  who  were  present  at  the  trial  of  the  cause 
of  Ramadge  v.  Wakley  ;  that  at  the  conclusion  of  that 
trifiJ,  a  person,  whose  name  was  not  then  known  to  theoi, 
came  up,  and  expressed  his  surprise,  at  the  small  amount 
of  damages,  and  at  the  same  time  said,  '^  I  shall  be  on  the 
jury  to-nK)rrow,  and  I  will  take  care  that  the  verdict  does 
not  go  that  way  ;"  that  one  of  the  deponents  then  remarked, 
that  the  individual  addressing  them  had  not  yet  heard 
any  evidence,  to  which  the  individual  replied,  that  ^^  he 
had  heard  quite  enough,  and  that  his  mind  was  madeupi 
as  to  the  verdict  he  should  give."  For  the  plaintiff^  cause 
was  shown  upon  an  affidavit,  in  which  the  expressions 
alleged  to  have  been  used  by  Ilarl,  the  juror,  at  his  housOp 
were  altogether  denied,  and  in  which  Hart  explained  the 
coaversation  in  Westminster  Hall,  by  deposing,  that  his 
words  were,  *^  Well !  I  am  surprised  at  such  small  damages; 
had  I  been  upon  the  jury  I  should  certainly  have  given 
very  heavy  damages'- — "I  am  upon  the  jury  to-mor« 
row ;" — that  no  other  words  escaped  him;  and  that  he  never 
said,  '^  I  will  take  care  the  verdict  shall  not  go  that  way- 
to-morrow." 

Tindal,  Ch.  J.    "  If  the  epround  of  application  for  a 


(1)  9  Bicgham,  333. 
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new  trial,  disclosed  by  the  affidavits  on  the  part  of  the  de- 
fendant, had  remained  unanswered  and  uncontradicted,  I 
should  have  thought  the  court  justified  in  making  this  rule 
absolute ;  for  it  would  go  to  create  a  prejudice  against  trial 
by  jury,  if  verdicts  were  to  be  the  result  of  previous  determi- 
nation, and  expressions,  such  as  those  imputed  to  the  juror 
Hart. — But  theconversation, on  the  31stof  October,  isdenied 
altogether,   as  is  also  a  portion  of  that  alleged  to  have 
taken  place  on  the  25th  of  June  ;  and  the  effect  of  the  resi- 
due appears  to  me,  to  be  sufficiently  answered  by  Hart^s 
aflBdavit.     This  is  not  a  case,  therefore,  jn  which  the  ex- 
istence of  such  injustice  has  been  established,  as  to  call 
ibr  a  new  trial." 


CHAPTER  V. 

BY    REASON    OF    A    VOID    VERDICT. 

It  is  a  general  rule,  that  if  the  finding  of  the  jury  be 
contrary  to  the  record  on  the  matter  agreed  to  by  the  par- 
ties, or  out  of  the  issue,  or  of  only  part  of  the  issue,  or  imper- 
fect, uncertain,  argumentative,  repugnant,  or  variant  from 
the  declaration,  it  will  be  avoided,  and  a,  venire  facicts  de 
fwvo  or  new  trial  will  be  awarded. 

1.  If  the  jury  find  contrary  to  the  record,  the  verdict  is 
void.(l) 

So  the  rule  was  laid  down  in  GoddarcPs  case,(2)  which 
was  this :  Goddard,  administrator,  brought  an  action  of 
debt  upon  a  bond  made  to  the  intestate.  The  defendant 
pleaded  that  the  intestate  died  before  the  date  of  the  bond, 
and  so  concluded  that  the  said  writing  was  not  his  deed, 
upon  which  they  were  at  issue.  The  jury  found  that  the 
defendant  did  deliver  it  as  his  deed,  and  that  he  died  before 
the  date  of  the  bond,  and  prayed  the  advice  of  the  court, 
whether  this  was  the  defendant's  deed ;  and  it  was  adjudged 
by  Anderson,  Ch.  Justice,  Windham,  Periam  and  JVal- 
fnesly,  that  it  was  his  deed.  The  reason  of  their  judgment 
was,  that  although  the  obligee  in  pleading  cannot  allege 
the  delivery  before  the  date,  because  he  is  estopped  to  take 
an  averment  against  any  thing  expressed  in  the  deed,  yet 
the  jurors,  who  are  sworn  to  say  the  truth,  shall  not  be 
estopped,  for  an  estoppel  is  to  conclude  one  to  say  the  truth ; 
and  therefore  jurors  cannot  be  estopped,  because  they  are 

(l)2RclLe91.  (2)2Ca4. 
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sworn  to  say  the  truth.  But  if  the  estoppel  or  admittance 
be  within  the  same  record  in  which  the  issue  is  joined, 
upon  which  the  jurors  shall  give  their  verdict,  there  they 
cannot  find  any  thing  against  that  which  the  parties  have 
affirmed  and  admitted  of  record,  although  the  truth  be  con- 
trary ;  for  the  court  may  give  judgment  upon  a  thing  con- 
fessed by  the  parties,  and  jurors  are  not  to  be  charged  with 
any  such  thing,  but  only  with  things  in  which  the  parties 
di£fer. 

The  rule  was  afterwards  recognised  in  Mackalleffs 
ca8e,(l)  which  was  much  debated  on  several  points.  One 
of  which  was,  that  the  verdict  was  repugnant  as  finding  a 
&ct,  both  according  to,  and  in  opposition  to  the  record, 
which  was  answered  by  the  court.  "The  jury  cannot  find 
any  thing  against  the  record  itself." 

The  reason  of  the  rule  is,  it  is  matter  agreed  on  by 
the  parties,  which  the  jury  cannot  be  permitted  to  dis- 
regard. 

This  is  well  illustrated  in  the  following  case  from 
Dyer.{2) 

The  plaintiff  declared  in  debt  that  he  demised  twenty-six 
acres  of  land  to  the  defendant,  and  for  rent  arrear  he 
brought  the  action.  The  defendant  pleaded  that  the  plain- 
tiff leased  the  said  twenty-six  acres  of  land  to  him,  and  four 
acres  more;  without  this,  that  he  demised  the  twenty- 
six  acres  only,  upon  which  they  were  at  issue.  The  ver- 
dict was,  that  the  plaintiff  demised  only  twenty-one  acres, 
and  whether  the  plaintiff  should  have  judgment  upon  this 
verdict  or  not,  was  the  question.  Fitzherbert  and  Engle- 
fielde  thought  that  the  plaintiff  should  recover,  for  in  that 
the  verdict  found  that  the  plaintiff  demised  twenty-one 
acres  only,  it  is  a  void  verdict  in  this  part ;  for  it  is  ad- 
mitted and  confessed  on  the  part  of  the  defendant,  that 


(1)  9  Ca  ea  (2)  1  Dyer,  2SL 
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twenty-six  uteres  were  demised  as  he  declared  ;  and  they 
ought  not  to  find  contrary  to  what  the  parties  have  agreed. 
Their  charge  was  no  more,  than  whether  the  four  acres 
more  were  leased,  or  not,  and  they  have  not  found  that  the 
four  acres  more  were  demised  ;  therefore  they  have  found 
against  the  defendant.  Baldwin  and  Shelley^  e  contra^ 
For  the  issue  is  found  as  well  against  the  plaintiff  as 
against  the  defendant ;  for  the  plaintiff  has  laid  the  cause 
of  his  action  upon  a  lease  of  twenty-six  acres,  and  upon 
that  he  intends  to  recover.  But  Shelley  thought  that  if 
the  issue  and  the  plea  had  been  well  pleaded,  the  plaintiff 
might  have  recovered  upon  the  verdict.  But  the  plea  is 
not  good,  because  it  is  not  necessary  for  the  defendant  to 
take  a  traverse  in  this  case,  inasmuch  as  he  hath  confessed 
it,  and  more,  and  then  the  traverse  should  come  from  the 
part  of  the  plaintiff.  Which  opinion  was  afterwards 
affirmed  by  the  court. 

So,  in  dower,  if  the  tenant  pleads  always  ready  to  ren* 
der  dower,  and  the  issue  is  whether  the  husband  died 
seised,  the  jury  shall  not  inquire  whether  he  was  seised  of 
an  estate  of  which  the  wife  was  dowable,  for  this  is  con- 
fessed by  the  plea.(l) 

And  in  assize,  if  the  tenant  pleads  that  the  demandant 
took  the  profits  pendente  lite,  the  jury  cannot  find  that  the 
tenant  was  not  seized ;  for  it  is  admitted  by  the  plea.(2) 

So,  if  a  tenant  justifies  for  common  and  issue  on  the 
common  found  for  the  demandant ;  the  jury  cannot  find 
that  the  tenant  did  not  put  in  his  cattle.(3) 

So,  in  an  Anonymous  case.(4)  Assumpsit  against  two, 
and  there  was  judgment  by  default  against  one  of  them ; 
tile  other  pleaded  payment  in  satisfaction  of  the  whole 
debt,  but  at  the  trial  proved  only  payment  of  his  sliaie ; 


(1)  3  Leon.  80.  (2)  2  Rol.  691. 

(3)  2  RoL  608.  (4)  3  Saik.  372. 
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and  per  HoUj  Ch.  J.—"  If  the  jury  find  a  discharge  only 
as  to  this  defendant,  they  must  find  for  the  plaintiff,  and  so 
they  must,  though  they  find  the  payment  was  for  the  whole 
debt;  because  the  other  defendant  hath  confessed  the 
action,  and  the  finding  of  the  jury  cannot  discharge 
him,  which  was  done  accordingly,  and  small  damages 
given." 

2.  If  the  verdict  find  a  matter  entirely  out  of  the  issue  it 
18  void.(l) 

Thus  in  Baker's  case.(2)  The  plaintiff  declared  in 
case,  that  the  defendant  was  indebted  to  W.  R.  in  j(^40,  who 
became  a  bankrupt,  and  that  the  commissioners  assigned 
£40  to  the  plaintiff,  whereby  the  defendant  became  in- 
debted to  the  plaintiff  in  £40,  and  being  so  indebted  pro- 
mised to  pay ;  and  upon  the  evidence,  the  jury  found  the 
defendant  wels  indebted  to  the  bankrupt  in  £30  only,  so 
that  the  sum  of  £40,  for  which  the  plaintiff  had  declared 
was  never  assigned  to  him,  nor  promised  to  be  paid.  But 
adjudged,  '^  that  it  was  no  worse  in  the  plaintiff,  than  if  the 
bankrupt  himself,  before  he  became  bankrupt,  had  brought 
the  action  ;  and  the  difference  is  between  an  action  on  a 
promise  in  law,  as  in  the  principal  case,  and  an  action 
brought  upon  the  contract  itself;  for,  in  the  first  case  a 
mistake  in  the  sum  doth  not  hurt,  but  in  the  other  case  it 
doth." 

So,  in  an  action  on  the  case  for  words,  upon  not  guilty 
pleaded,  the  jury  found  that  the  defendant  n(m  locutus  est 
verboj  &c.,  and  adjudged  ilL(3)  The  verdict  ought  to 
have  pursued  the  issue,  and  for  that  reason  it  was  held 
to  be  void. 

So,  in  trespass,  upon  not  guilty  pleaded,  the  jury  found 
that  the  plaintiff  iion  damnificatus  fuit,  and  held  ill,  be- 


(l)Hok63.  (2)Alka,28.  (3)8id.234. 
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cause  it  doth  not  answer  the  plaintiff's  charge.(l)  So  in 
assumpsit,  and  non  assumpsit  pleaded,  the  jury  found, 
that  the  plaintiff  was  damnified  £10  by  the  defendant's  not 
performing  his  promise  ;  this  is  ill,  because  it  doth  not  di- 
rectly answer  the  issue,  but  by  implication.(2) 

So,  if  debt  be  brought  for  £20,  and  the  verdict  be,  that 
the  defendant  owes  the  plaintiff  £40,  the  plaintiff  shall  not 
have  judgment,  for  it  cannot  be  the  same  contract  which 
is  entire.(3)  So,  if  a  man  bring  an  action  of  debt,  and  declares 
for  £20,  and  the  jury,  upon  nil  debet  jfleaded,  find  that  the 
defendant  owed  £40,  this  is  ill ;  for  the  plaintiff  cannot  reco- 
ver more  than  he  demands,  and  in  this  caSe  he  cannot  re- 
cover what  he  demands,  because  the  court  cannot  sever 
their  judgment  firom  their  verdict.(4) 

But  the  modern  practice  is  to  enter  a  remittitur  on  the 
record  of  the  excess,  which  cures  the  verdict  and  makes 
the  judgment  valid. 

Therefore,  if  the  jury  find  a  direct  verdict  upon  the 
issue,  and^also  something  beyond  it,  the  latter  will  be  re- 
jected as  surplusage,  and  will  not  be  allowed  to  vitiate  the 
verdict,  conformably  to  the  maxim  utile  per  inutile  nan 
vitiatur,{5) 

In  West  V.  Monson,{6)  in  an  assize  against  West,  he 
pleaded  he  was  not  tenant  of  the  freehold  named  in  the 
writ,  and  also  there  was  no  tort.  The  jury  found  that  the 
plaintiff  below  was  disseised  by  the  defendant,  as  was  al- 
leged in  the  writ,  unless  certain  provisions  in  the  will  of 
Robert  Monson^  which  they  set  forth  in  heec  verba,  convey- 
ed a  good  estate  in  the  lands  to  the  defendant  below,  and 
therefore  prayed  the  advice  of  the  court.  Judgment  was 
given  for  the  plaintiff,  and  error  brought,  upon  the  ground 
that  the  verdict  was  imperfect,  not  finding  the  tenancy  of 


(1)  3  Salk.  373.        (2)  Yekerton,  78.         (3)  2  Rol.  702. 
(4)  3  Sdk.  376.       (5)  Hob.  54.  (6)  Cia  Eiiz.  48a 
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the  freehold ;  and  that  the  finding  as  to  the  will  wbm  out 
of  the  issue.  And  all  the  justices  besides  Gawdy  resolyed, 
that  the  verdict  was  found  for  the  plaintiff;  and  that 
which  came  after  the  nisi^  being  imperfect,  was  idle  and 
void,  and  judgment  should  be  given  upon  the  precedent 
verdict;  and  held  the  verdict  being  perfect  before,  that 
"which  comes  after  the  nisi^  being  idle  and  void,  shall  never 
hurt  it,  but  judgment  shall  be  given  upon  the  verdict 
which  is  good. 

The  rule  has  been  illustrated  thus : — If  the  issue  be, 
^wfaether  A.  and  B.  enfeofied,  if  it  finds  that  A.  and  B.  did 
not  enfeoff,  but  that  A.  alone  enfeoffed,  the  last  clause  is 
void.(l)  So,  a  verdict,  that  an  executor,  administravit 
nel  ad  usunv  proprium  disposuit  is  good,  though  in  the 
disjunctive,  and  one  way  had  been  sufficient.  So,  if  it 
finds  the  prescription  alleged,  it  is  good,  though  it  fiads 
iiiore.(2) 

In  Richmond  v.    Tallmadge  in  error.(3)    Actioii  of 

debt  against  the  sheriff  on  an  escape  of  one  Brockway. 

The  special  verdict  stated,  that  Brockway,  who  had  been 

admitted  to  the  gaol  liberties,   after  leaving  the  limits, 

voluntarily  returned  and  was  on  the  limits  of  the  county  of 

Cayuga,  at  the  time  of  the  commencement  of  the  suit,  but 

that  die  defendant  below  had  not  accompanied  his  plea 

with  an  affidavit,  that  the  escape  was  without  his  know* 

ledge  or  consent,  nor  filed  any  such  affidavit.    The  jury 

Idrtfaer  submitted,  that  if  it  should  seem  to  the  court  that 

the  defendant  owed  to  the  plaintiffs  the  debt,  or  any  part 

tiiereof)  then  they  found  that  the  defendant  owed  the  plain- 

tifb  6,294  dollars  and  24  cents,  parcel  of  the  said  debt 

The  judgment  was  entered  generally,  that  the  pl^intifii  re- 

eorer  their  debt  and  damages  aforesaid. 

it  was  insisted,  on  the  part  of  the  plaintiff  in  error,  that 


(1)  2  Rol.  706.         {%)  Hob.  49.         (S)  16  Johns.  Re^  307. 
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the  judgment  of  the  supreme  court  ought  to  be  reversed, 
because  the  jury  had  found  the  voluntary  return  of  the 
prisoner  before  suit  brought,  which  was  a  full  defence  to 
the  action,  although  no  affidavit  had  been  filed,  and  foi 
the  variance  between  the  judgment  and  verdict. 

The  Chancellor^  in  delivering  his  opinion,  which  pre- 
vailed, after  commenting  upon  the  case,  concludes  thus : 
"  The  fact  found  by  the  jury,  that  the  plea  had  no  such 
affidavit,  was  a  finding  not  within  the  issue  before  them. 
The  jury  had  nothing  to  do  with  the  question,  touching 
the  legal  requisites  of  the  plea.  That  was  a  matter  exclu- 
sively for  the  court.  If  the  jury  find  more  than  is  contained 
in  the  issue,  that  excess  is  to  be  rejected  as  sttrplusag'e. 
The  case  is  then  reduced  to  this  point,  whether  to  an  action 
of  escape,  a  plea  of  a  voluntary  return  by  the  prisoner  with- 
in the  liberties,  before  suit  brought,  and  that  plea  certified 
by  the  jury  to  be  true  in  point  of  fact,  be  not  a  valid  defence  ? 
Under  the  decisions  of  this  court,  there  can  be  no  doubt  of 
the  vahdity  of  such  a  defence  ;  and  I  am  therefore  of  opi- 
nion, that  the  judgment  of  the  supreme  court  ought  to  be 
reversed." 

So,  in  Roane  V.  Drnmmond.[\)  Verdict  for  the  plain* 
tiflF  £50,  that  being  the  debt  in  the  declaration  mentioned, 
and  $60  in  damages.  The  judgment  was  rendered  for 
those  two  sums ;  and  afterwards,  upon  an  appeal,  it  appear- 
ed that  the  debt  in  the  declaration  mentioned  was  £60, 
&c.  The  court  of  appeals  was  of  opinion,  that  the  verdict 
found  in  substance  that  the  debt  mentioned  in  the  decla- 
ration  had  not  been  paid,  as  alleged  by  the  plea ;  and  the 
only  incongruity  was,  in  stating  it  to  be  £50,  which  was 
surplusage.  The  finding  was  sufficient  to  have  justified  a 
judgment  for  the  debt  in  the  declaration  mentioned,  and  the 
^60  damages.    And  in  this  view  of  the  case,  the  error  being 


(1)  6  Randolph,  182. 
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in  fkvoui  of  the  defendant,  could  not  be  complained  of  by 
him. 

AndinjBoeon  v.  Callender.{\)  Action  of  entry  sur 
disseizin  in  the  post,  in  which  the  demandant  demanded 
six  undivided  seventieth  parts  of  a  messuage  and  land  in 
Boston,  and  counted  on  her  own  seizin  within  thirty  years, 
and  on  a  disseizin  by  one  Lemuel  Cox,  after  which  the 
tenant  entered.  Plea  the  general  issue,  and  before  a  ver,- 
dict  was  taken,  motions  were  filed,  according  to  the  practice 
of  the  court;  upon  which  the  jury  found  for  the  demandant, 
and  likewise  the  increased  value  of  the  premises,  which 
had  not  been  given  them  in  charge,  and  formed  no  part  of 
the  issue.  The  counsel  for  the  demandant  now  moved  for  a 
new  trial,  because  the  jury  had,  in  their  verdict,  found  the 
increased  value,  whereas  the  tenant,  and  those  under  whom 
he  claims,  had  not  claimed  to  hold  the  demanded  premises 
by  virtue  of  a  possession  and  improvement  thereof,  but  had 
daimed  the  same,  under  the  same  title  under  which  the  de- 
naandant  claimed  to  hold  them,  viz. — the  deed  of  one  Wil- 
Jnun  Lowder,  and  therefore  the  jury  had  no  legal  authority 
under  the  statute  to  inquire  into  the  value  of  the  premises, 
whether  improved  or  unimproved.  But  the  court  held,  that 
if  this  position  was  correct,  the  extrajudicial  finding  of  the 
jnrywasno  cause  for  a  new  trial,  as  it  must  be  considered 
assurplusage,  the  jury  having  found  the  issue,  which  de- 
pended on  facts  wholly  unconnected  with  the  value  of  the 
P'Binises,  whether  that  value  was  increased  by  the  tenant's 

• 

*n?Hovements  or  not,  and  that  on  this  part  of  the  verdict, 
i"%nent  might  be  entered." 

So^if  the  jury,  travelling  out  of  their  province,  undertake 
^^nidate  or  award  the  costs,  as  in  Lincoln  v.  Hap- 
fMrf.(2)  Verdict  for  plaintifi;  $5.  The  counsel  for  the 
pluntiff  moved  that  a  new  trial  should  be  granted,  because 


(1)  6  BiasB.  Rep.  303.  (2)  11  Mass.  Rep.  358. 
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of  the  smallness  of  the  damages  assessed  by  the  jury.  They 
argued  that  the  jury,  having  expressed  in  their  verdict,  that 
the  plaintiff  should  have  full  costs,  although  such  expres- 
sion could  have  no  legal  effect  or  operation  ;  yet  that  by 
tendering  judgment  for  the  plaintiff  for  five  dollars  dam- 
age and  one  fourth  of  that  sum  as  costs,  the  real  intentions 
of  the  jury,  in  finding  their  verdict,  would  be  wholly  coun- 
teracted and  frustrated,  if  the  verdict  were  permitted  to 
stand.  Instead  of  affording  him  compensation  for  the  injury 
he  had  proved  himself  to  have  suffered,  such  a  judgment 
would  be  a  severe  penalty  upon  him  for  seeking  his  legal 
remedy.  But  Per  Curiam, — "  The  jury  went  out  of  their 
province  in  awarding  costs  for  the  plaintiff.  That  part  of 
their  verdict  is  merely  void." 

A  similar  rule  prevails  in  the  courts  of  this  state,  where 
the  costs  are  given  by  statute.(l)  As  often  as  jurors 
have  ventured  out  of  the  record  upon  the  question  of  costs^ 
which  has  been  not  unfrequently,  they  have  been  reminded 
that  it  is  a  subject,  which  the  law  has  placed  out  of  their 
province,  depending  wholly  upon  the  nature  of  the  action, 
and  the  amount  of  their  verdict.(2) 

3.  If  the  jury  find  only  part  of  the  issue,  judgment  cannot 
be  entered  on  the  verdict.  It  is  void  for  the  whole,  and  a 
venire  de  novo  will  be  awarded. 

It  is  thus  laid  down  by  Lord  Coke  : — "  A  verdict  that 
finds  part  of  the  issue,  and  finding  nothing  for  the  residue, 
this  is  insufiicient  for  the  whole,  because  they  have  not 
tried  the  whole  issue  wherewith  they  are  charged.  As  if  an 
information  of  intrusion  be  brought  against  one,  for  intruding 
into  a  messuage  and  one  hundred  acres  of  land,  upon  the 
general  issue,  the  jury  find  against  the  defendant  for  the  land, 
but  say  nothing  for  the.  house,  this  is  insufficient  for  the 
whole,  and  so  was  it  twice  adjudged."(3) 

( 1)  VMe  Gra.  Prw.  574.     (2)  1  Cowen,  160.     (8)  Oa  Litt.  tt7 
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In  Miller  V.  Tr€ts.{l)  Infonnation  was  exhibited  against 
the  defendant,  by  the  plaintiflF  in  the  court  of  exchequer,  for 
selling  lace  and  silks.  Upon  issue  joined,  the  jury  found 
the  defendant  guilty  as  to  selling  the  lace,  &c.,  but  said 
nothing  as  to  the  silks,  and  judgment  for  the  informer. 
Upon  error  brought,  this  omission  of  the  jury  in  the  verdict 
was  assigned  for  error.  A  motion  was  made  for  leave  to 
amend ;  but  denied,  because  it  was  not  amendable,  and 
therefore  the  judgment  was  reversed. 

In  Rex  V.  Hayes ^{2)  the  court  held  thjt  if  a  jury  finds 
but  part  of  the  matter  put  in  issue,  and  says  nothing  as  to 
the  rest,  the  verdict  is  ill,  and  a  venire  facias  de  novo  shall 
imie,  if  no  judgment  is  given ;  but  if  judgment  is  given 
Upon  such  verdict,  shall  be  reversed.  So,  if  a  special 
verdict  is  imperfect,  and  do  not  take  in  the  whole  issue, 
a  venire  facias  de  novo  shall  be  granted,  or  if  the  special 
verdict  is  such  that  no  judgment  can  be  given  upon  it. 

So,  in  Cattle  v.  AndrewSf{3)  in  error,  on  a  judgment 
in  trespass,  wherein  the  plaintiff  declared  against  the  de- 
fendant for  several  trespasses,  viz.  for  breaking  and  enter- 
ing his  close,  treading  down  his  grass,  and  taking  and  car- 
rying away  water.  The  defendant  justified  as  to  all 
npon  which  they  were  at  issue,  and  the  jury  found 
him  not  guilty  as  to  the  treading,  but  gave  no  verdict 
as  to  the  other  matters.  This  was  adjudged  naught, 
and  for  this  cause  the  judgment  was  reversed. 

And  where  the  defendant  was  indicted  for  a  forcible 
entry  and  detainer,  the  jury  found  the  entry  peaceable^ 
bat  said  nothing  as  to  the  detainer ;  but  if  they  had 
fimnd  the  entry  peaceable,  and  the  detainer  by  force,  it 
hid  been  good.(4) 
So,  in  assault  and  battery  by  husband  and  wife.    Up- 


(1)  1  Lord  Raym.  324.  (2)  2  Lord  Raym.  1618. 

(3)  3  Salk.  372.  (4)  Ibid.  374. 


142  NEW  TRIALS.  [Chap.  V. 

on  fM  guUty  pleaded,  the  jury  found  that  the  defend- 
ant was  guilty  as  to  beating  the  wife,  and  nothing  was 
said  of  the  husband.  It  was  held  that  the  verdict  was 
▼old,  because  only  part  of  the  issue  was  found.(l) 

And  in  Auncelme  v.  Auncelme,{2)  in  an  action  of 
trespass  to  try  a  title  to  certain  copyhold  lands,  the 
jury  found  a  special  verdict  quoad  parcel  tenemeniorumj 
bat  they  did  not  show  what  parcel;  and  they  found 
nothing  for  the  residue.  Therefore  the  verdict  was  held 
to  be  ill  for  both,  and  a  venire  facias  de  novo  awarded. 

With  this  agrees  the  practice  in  this  state.  The  de- 
fect is  to  be  cured  only  by  setting  aside  the  verdict, 
or  reversing  the  judgment.  In  Van  Benthvysen  ▼. 
De  Witt^i^)  in  error.  The  action  was  debt  on  bond. 
The  defendants  below  pleaded  non  est  factum^  and  per- 
formance of  the  condition.  The  plaintiff  replied,  set- 
ting forth  a  breach,  and  issue  was  joined  thereon.  The 
verdict  was  taken  upon  the  first  issue  only,  by  which 
the  jury  found  that  the  bond  was  the  deed  of  the  defend- 
ants, and  they  assessed  damages  by  reason  of  the  de- 
tention of  the  debt  to  one  cent,  besides  the  costs  and 
charges  to  six  cents.  A  judgment  was  given  thereon 
for  die  debt  and  costs.  The  case  was  submitted  to  the 
court  without  argument.  The  question  was,  whether  it  is 
not  error  to  enter  a  judgment  for  the  debt,  before  the  jury 
have  passed  upon  the  second  issue,  and  if  found  in  favour 
of  the  plaintiff,  until  they  shall  have  assessed  damages  for 
the  breach  assigned.  The  court,  after  commenting  on  the 
defect  as  to  the  jury  assessing  the  damages  for  the  breach^ 
conclude :  '^  In  the  present  case  there  is  this  further  defect, 
that  the  jury  have  not  passed  at  all  upon  the  second  issue. 
We  are  accordingly  of  opinion  that  the  judgment  below 


(1)  Hard.  166.  (2)  Cro.  Jac.  31. 

(3)  i  Johns.  Rep.  213. 
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must  be  reversed,  and  that  a  venire  de  novo  be  award- 
ed.»(l) 

Thus  also,  in  Brown  v.  Henderson,{2)  in  the  supreme 
court  of  appeals  for  Virginia.  This  was  an  action  of  debt 
against  the  appellant  upon  a  bond  of  his  testator.  He 
pleaded  payment  by  his  testator  and  fullt/  administered^ 
on  which  pleas  issues  were  joined.  The  jury  found  a 
yerdict  "  for  the  defendant,  he  having /liWy  administered 
bH  the  assets  of  his  testator,  which  came  into  his  hands  to 
be  administered."  Judgment  thereupon  was  rendered  for 
the  defendant.  But  upon  appeal  it  was  reversed,  and  a 
new  trial  awarded  in  general  terms,  by  the  district  court, 
upon  the  ground  "  that  the  issue  upon  the  plea  of  payment 
in  the  record  set  forth  had  not  been  tried.  From  this 
judgment  the  defendant  appealed.  It  was  contended  that 
the  verdict  was  sufficiently  responsive  to  both  issues; 
being  equivalent  to  a  general  finding  for  the  defendant. 
But  the  court  thought  otherwise,  and  affirmed  the  judg- 
ment. 

So,  in  a  criminal  case,  in  South  Carolina.  The  State 
V.  Bunten-  The  defendant  was  indicted  for  stealings 
cow  and  a  calf  There  was  no  evidence  with  regard  to 
the  calf:  the  jury  nevertheless  found  a  general  verdict  of 
guilty ;  and  on  a  motion  for  a  new  trial  the  court  say : — 
'^  It  would  be  sufficient  in  this  case  to  say,  that  the  ques- 
tion has  already  been  decided  in  the  case  of  The  State  v. 

.  The  defendant  in  that  case  had  been  indicted 

for  stealing  two  cows.  It  was  abundantly  evident  that  he 
had  stolen  one,  but  there  was  no  proof  agstinst  him  as  to 
the  other.  The  jury  however  found  a  general  verdict, 
The  next  day  it  occurred  to  the  solicitor,  that  the  verdict 
was  wrong,  as  the  defendant  stood  convicted  of  stealing 
two  cows,  when  in  fact  there  was  no  evidence  that  he  had 


(1)  Vide  2  Hall's  Rep.  211.  (2)  4  Muaf.  490. 
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bat  eoe.  Ele  cherefiare  moFed  the  court  to  pennitthe 
jarj  Co  amend  their  rerdict.  s»?  as  to  correspond  with  the 
tHUBOfiy.  which  modoa  was  granted.  But  on  a  motioa 
imthiscoart.  it  wa;s  held  that  the  court  below  had  no  power 
l»  amend  or  alter  the  Terdicr.  after  the  jury  had  separated ; 
and  a  new  trial  was  granted."  And  the  opinion  conclodei 
by  directing  a  new  trial  by  all  the  judges  unanimously.(l) 

In  Patterson  v.  The  United  States,(2)  Debt  on  bond 
with  a  penalty.  Plea,  performance.  Verdict,  '-  that  the 
within  mentioned  writing  obligatory  is  the  deed  of  the 
within  named  Robert  Patterson,  and  they  find  there  is  really 
and  justly  due  upon  the  said  writing  obligatory,  the  sum 
of  $23,969  58."  Upon  this  verdict,  the  court  gave  judg^ 
ment  in  fiivour  of  the  United  States  for  $35,000,  to  be 
leleased  on  the  payment  of  the  above  sum  assessed  fay 
the  jury,  from  which  judgment  a  writ  of  error  was  obtain- 
ed to  remove  the  cause  to  this  court.  In  delivering  their 
opinion  in  affirmance  of  the  judgment,  the  court  observe : 
"  The  issue  which  the  jury  was  sworn  to  try  was,  whether 
the  certificate  and  other  proo&  required  by  law,  of  the  de- 
livery of  the  cai^  at  some  place  without  the  Umitsof  the 
United  States,  were  produced  at  the  collector's  office  al 
Baltimore,  within  one  year  from  the  date  of  the  bond.  The 
verdict  does  not  find  the  matter  in  issue  one  way  or  the 
other,  but  finds  that  the  bond  in  the  declaration  mentioned 
is  the  deed  of  the  defendant,  and  that  there  is  jusdy  due  to 
the  United  States  upon  the  said  bond,  a  certain  simi  of 
money.  But  whether  the  bond  was  the  deed  of  the  de- 
£sndant  or  not,  was  not  a  matter  in  issue  between  the  par* 
tie%  and  consequently  it  was  a  &lse  conclusion  to  say,  thai 
beeause  it  was  his  deed,  therefore  he  was  indebted  to  the 
United  States.  The  rule  of  law  is  precise  upon  this  point. 
A  verdict  is  bad  if  it  varies  firom  the  issue  in  a  substantial 


(1)  2  Nea  it.  U'Cord,  441.  (2)  2  Wheat.  221. 
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matter,  or  if  it  find  only  a  part  of  that  which  is  in  issue. 
The  reason  of  the  rule  is  obvious.  It  results  from  the  na- 
ture and  the  end  of  the  pleading.  Whether  the  jury  find 
a  general  or  a  special  verdict,  it  is  their  duty  to  decide  the 
very  point  in  issue ;  and  although  the  court  in  which  the 
cause  is  tried  may  give  form  to  a  general  finding,  so  as  to 
make  it  harmonize  with  the  issue,  yet  if  it  appears  to  that 
court,  or  to  the  appellate  court,  that  the  finding  is  different 
from  the  issue,  or  is  confined  to  a  part  only  of  the  matter  in 
issue,  no  judgment  can  be  rendered  upon  the  verdict" 

4.  If  the  verdict  be  defective  or  imperfect,  so  that  no 
judgment  can  be  entered  on  it,  it  will  be  set  aside. 

In  Cook  V.  Lovedat/,  in  the  exchequer,  the  defendant 
pleaded  to  issue  in  an  information  upon  the  statute  of 
usury,  the  jury  found  that,  as  to  the  corrupt  agreement  in 
the  same  information  specified,  the  defendant  was  guilty, 
and  that  he  took  the  profits  for  performance  of  that  corrupt 
agreement ;  but  it  was  not  found  that  he  lent  the  money, 
as  alleged  in  the  information.  For  this  cause  it  was  re* 
solved,  that  the  verdict  was  void,  and  that  it  should  be 
taken  by  intendment  that  it  was  lent.  Wherefore  a  venire 
facias  de  novo  was  awarded.  At  the  second  trial  the  plain- 
tiff was  nonsuited,  whereupon  a  writ  of  error  was  brought 
The  first  error  assigned  was,  that  the  verdict  was  well 
enough,  so  that  there  ought  not  to  have  been  a  new  trial ; 
but  the  court  held  clearly  the  verdict  was  imperfiM^t,  fi>r 
the  reason  aforesaid.(l) 

So,  in  Langley  v.  Payne,  An  action  was  brought 
against  husband  and  wife.  The  jury  found  the  wife  not 
guilty,  and  a  special  verdict  as  to  the  husband ;  which  sp^ 
cial  verdict  was  afterwards  adjudged  insufficient  by  the 
court     A  venire  facias  de  novo  shall  be  granted  for  both, 


(I)  8  Co.  65. 
19 
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as  well  the  wife  as  the  husband  ;  and  on  this  new  writ  the 
wife  may  be  found  guilty,  because  the  record  and  issue  arc 
entire,  and  the  verdict  insufficient  and  void  in  whole.(l) 

In  Hooper  v.  iShepherd,(2)  in  error,  on  a  judgment  in 
debt  on  a  charter  party,  whereby  the  defendant  was  to 
pay  fifty  guineas  per  month.  And  the  plaintiflF  states  that 
£662  10s.  was  due  for  the  whole  ;  £152  10^.  whereof  he 
had  received,  and  the  remainder  was  £500,  for  which  the 
action  was  brought.  The  defendant  pleaded,  that  he  has 
paid  at  the  rate  of  fifty  guineas  per  month  for  all  the  time 
the  ship  was  in  his  service  ;  and  issue  being  taken  that  he 
did  not,  the  jury  find  that  £357  lis.  remained  unpaid,  but 
say  nothing  as  to  the  rest  of  the  £500.  It  was  objected 
that  this  was  an  imperfect  verdict,  the  jury  not  having  an- 
swered to  all  they  were  charged  with.  The  court  there- 
fore reversed  the  judgment. 

So,  in  Baugh's  case.(3)  Action  in  debt,  plea  solvit  ad 
diem,  and  issue  thereon,  and  the  jury  found  quod  debet^  it 
was  adjudged  ill,  and  a  venire  de  novo  awarded.  So,  in 
Evett^s  case.(4)  The  defendant  pleaded  plene  admini" 
8travit,  and  the  jury  found  that  he  had  goods  in  his  hands^ 
but  did  not  find  to  what  value,  adjudged  ill,  because  the 
plaintiflf  must  recover  according  to  the  value  of  the  assets 
foimd ;  but  if  action  of  debt  is  brought  against  an  heir 
and  he  pleads  riens  per  descefit,  and  the  jury  find  that 
lands  in  fee  descended  to  him,  but  not  to  what  value,  the 
verdict  is  good,  because  a  general  judgment  shall  be  given, 
and  not  according  to  the  value  of  the  land. 

In  Boraston  v.  Hay.{5)  In  trespass  ;  the  defendant 
pleaded  a  custom,  <kc.  which,  being  traversed  by  the  plain- 
tiff, the  jury  found  the  custom  specially,  but  variant  from 
that  which  was  pleaded,  concluding  their  verdict  quod  si 


(1)  Cro.  Jac.  627.       (2)  2  Str.  1089.       (3)  2  Rol.  694. 
(4)  2  RoL  604.  (6)  CxO.  Eliz.  415. 
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super  totam  materiam^  &c.  they  find  the  defendant  guilty. 
Si  aliter,  (kc.  and  then  they  find  him  not  guilty.  A  ve- 
7iire  facias  de  novo  was  awarded,  because  there  was  no 
verdict  found  upon  this  issue,  there  being  no  conclusion 
upon  the  point  in  issue. 

In  debt  on  bond  with  a  penalty^  and  damages  assessed, 
if  there  is  verdict  for  plaintiff  that  defendant  owes  the  debt 
and  one  shilling  damages,  a  venire  facias  de  novo  shall 
go,  for  jury  should  have  assessed  the  real  damages  on  the 
breaches  assigned,  and  plaintiff  cannot  take  a  verdict  for 
the  whole  debt.(l) 

So,  in  Kegwin  v.  Campbell.{2)  Action  of  trespass  com- 
mitted on  land.  Plea  that  Joseph  Campbell,  one  of  the 
defendants,  was  seized  and  possessed  in  fee  of  the  land  on 
which,  &c.  This  being  traversed,  the  jury  found  that  the 
defendant  was  not  seized,  &c.  On  motion  in  arrest,  be- 
cause said  verdict  had  not  answered  the  issue,  judgment 
\»ras  arrested,  and  a  repleader  ordered. 

In  Smith  v.  Raymond. {^)  Action  in  trespass  for  cutting 
and  carrying  away  timber,  and  defendant  justified  as  ser- 
Tant  of  the  owner  in  fee,  and  replication  inde  with  a  spe- 
cial traverse.  The  jury  found,  "  that  long  before  the  date 
and  irapetration  of  the  plaintiflfs  writ,  one  Luke  Raymond, 
of  Stamford,  in  said  county,  was  well  seized  and  possessed 
in  his  own  right,  in  fee  of  the  land  and  premises,  in  the 
plaintifl^s  declaration  mentioned,  on  which  the  said  trees 
were  standing  and  growing ;  and  therefore  find  for  the  de- 
fendant his  costs."  Plaintiff  moved  in  arrest,  because  the 
▼erdict  found  no  material  fact  in  issue,  and  the  court,  after 
repeating  the  verdict,  remark,  that  whether,  at  the  time  of 
the  license  given  to  the  defendant,  or  at  the  time  of  cutting 
the  trees  complained  of,  or  at  the  date  and  impetration  o{ 


(1)  Dradge  y.  Brand,  2  WUs.  377.  (2)  1  Root,  268. 

(3)  1  Day,  189. 


148  NEW  TRIALS.  [Chap.  V. 

the  plaindfTs  writ,  the  said  Luke  Raymond  was  seized  and 
possessed  of  the  premises,  (which  material  facts  were  put 
in  issue  by  the  pleadings,)  does  not  appear  from  the  verdict ; 
nor  are  they  with  any  certainty  to  be  inferred  therefrom. 
The  verdict  of  the  jury  is,  therefore,  defective,  in  that  it  does 
not  find  the  material  facts  put  in  issue,  and  is  wholly  unde- 
cisive as  to  the  question  of  title,  which  the  defendant,  by 
his  plea,  took  upon  himself  to  establish. 

And  in  like  manner,  if  in  the  same  contract  the  plaintiff 
counts  severally  on  the  contract  as  special,  and  also  on  a 
quantum  meruit^  and  the  jury  find  a  larger  sum  than  de- 
manded in  either  count,  the  verdict  will  be  set  aside,  for 
there  is  only  one  issue,  and  the  plaintifl!'  cannot  recover  on 
both  counts.  Thus,  in  McLitirev.  Clark,{\)  Action  of 
debt  Articles  of  agreement  were  entered  into,  between 
the  plaintiff  and  the  intestate,  whereby  the  plaintiff  engaged 
to  render  his  services,  and  make  the  necessary  advances 
of  money,  to  obtain  possession  of  certain  property,  belonging 
to  the  intestate,  in  the  Island  of  Jamaica,  and  to  give  such 
security  for  the  faithful  discharge  of  his  agency,  as  should 
be  Approved  by  A.  B.  For  his  agency  he  was  to  receive 
compensation,  to  be  liquidated  in  a  manner  pointed  out  in 
the  agreement.  Property  to  a  considerable  amount  was 
recovered.  The  value  of  the  plaintiffs  services  was  certi- 
fied at  $4817  84,  and  he  brought  this  action  to  recover  the 
amount  thereof  The  declaration  denianded  $9636  68, 
and  contained  two  counts;  the  first  setting  forth  the  spe- 
cial agreement,  averring  that  the  plaintiff  had  devoted 
time,  services,  and  money  to  the  business,  and  recovered  a 
large  estate  for  the  intestate,  and  that  he  was  ready  and 
wiUing  to  give  the  security  provided  for,  but  no  such  se- 
curity was  required  of  him.  It  set  forth  the  liquidation-  of 
his  compensation  at  $4817  84,  and  demanded  that  sum  in 


(1)  7  WendeU,  330. 
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the  first  count.  The  second  count  was  on  a  quantum 
tneruitj  demanding  a  hke  sum.  The  plstintiff  had  a  ver- 
dict of  $7000.  The  defendants  moved  for  a  new  trial| 
which  was  granted,  principally  on  the  ground,  that  the 
verdict  was  for  a  sum  greater  than  was  demanded  in  either 
count,  and  that  he  cannot  recover  on  both.(l)  « 

In  Triplett  v.  Micou,{2)  The  actiofi  was  brought 
against  two  obligors :  it  abated  as  to  one  by  his  death,  the 
other  pleaded  payment ;  and  the  verdict  was  "  that  the  sur- 
viving defendant  hath  not  paid  to  the  plaintiflF  the  debt  in 
the  declaration  mentioned."  As  the  declaration  charged, 
that  both  obligors  were  in  default,  and  tlie  plea  of  payment 
was  general,  the  court  of  appeals  was  of  opinion,  that  a  pay* 
ment  by  either  defendant  was  within  the  issue,  and  there- 
fore held  that  the  verdict  was  defective,  because  it  did  not 
D^[ative  the  payment  of  the  money  by  the  deceased  obUgor. 
The  judgment  which  had  been  rendered  for  the  plaintiff 
was  reversed,  the  verdict  set  aside,  and  the  cause  re- 
manded to  the  court  below. 

So,  in  Fairfax  v.  Fairfax,{3)  Upon  the  issues  of  non 
assumpsit  and  plene  administravit,  the  jury  found  a 
general  verdict;  which  was  recorded  in  this  form.  "  We  of 
the  jury  find  the  issues  for  the  plaintiff,  and  assess  the 
damages  to  two  hundred  and  twenty  dollars  and  ninety-five 
cents."  Upon  which  verdict,  the  judgmient  of  the  court 
was,  "that  the  plaintiff  recover  against  the  defendant  her 
damages  aforesaid,  in  form  aforesaid  assessed,  and  also  her 
costs  by  her  about  her  suit  in  this  behalf  expended,  to  be 
levied  of  the  goods  and  chattels  of  the  said  Bryan  Fair&z, 
deceased,  at  the  time  of  his  death,  in  the  hands  of  the  said 
defendant  to  be  administered,  if  so  much,  &c. ;  but  if  he 
hath  not  so  much,  then  the  costs  aforescdd  to  be  levied  of  the 
proper  goods  and  chattels  of  the  said  defendant."    The 


(1)  Vide  WiUes,  65.    5  Co.  22.  (2)  1  Randolph,  269. 

(3)  5  Cranch.  19. 
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error  relied  upon  by  the  plaintiff  in  error,  was  that  the  jury 
had  not  found  the  amount  of  assets  in  his  hands  to  be 
administered. 

Marshall^  Ch.  J.,  delivered  the  opinion  of  the  court. 
*'  The  verdict  ought  to  have  found  the  amount  of  the 
assets  in  the  hands  of  the  defendant  to  be  administered. 
The  cases  cited  to  show  that  the  judgment  must  be  for  the 
whole  sum,  if  the  verdict  find  any  assets,  have  been  over- 
ruled. The  law  is  now  well  understood  to  be,  that  the 
executor  is  only  liable  for  the  amount  of  assets  found 
by  the  jury.  The  defendant  in  error  relies  on  the  form  of 
the  issue.  She  contends  that,  as  the  replication  alleges 
that  the  defendant  has  assets  more  than  sufficient  to  satisfy 
the  debt,  the  finding  of  that  issue  for  the  plaintiff  below,  is 
in  effect  finding,  that  the  defendant  has  assets  more  than 
sufficient  to  satisfy  the  debt,  and  if  so,  it  is  wholly  inrntia- 
terial,  what  the  real  amount  of  the  assets  is.  But  if  this 
were  the  issue,  and  the  demand  were  500  dollars,  if  the 
jury  should  find  that  the  defendant  had  assets  to  the 
amount  of  499  dollars,  the  judgment  must  be  for  the  de- 
fendant. But  the  law  is  not  so.  An  executor  is  liable  for 
the  amount  of  assets  in  his  hands,  and  not  more.  The 
issue  really  is,  whether  the  defendant  has  any,  and  what 
amoimt  of  assets  in  his  hands."  And  judgment  was  re- 
versed. 

5.  If  the  jury  find  a  verdict  in  the  alternative,  or  in 
terms  so  imperfect  and  uncertain  that  judgment  cannot  be 
entered  upon  it,  the  verdict  will  be  set  aside.  "  A  ver- 
dict," says  Lord  Coke,  "finding  matter  uncertainly 
or  ambiguously,  is  insufficient,  and  no  judgment  shall 
be  given  thereupon ;  as  if  an  executor  plead  pleinment 
administre,  and  issue  is  joined  thereupon,  and  the  jury 
find  that  the  defendant  have  goods  within  his  hands 
to  be  administered,  but  find  not  to  what  value,  this  is  un- 
certain, and  therefore  insufficient."    Thus  if  there  is  a 
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verdict  for  plaintiff,  that  defendant  owes  the  debt  and  one 
shilling  dan^ages,  a  veu  ire  facias  de  novo  shall  go,  for  the 
jury  should  have  assessed  the  real  damages  on  the  breaches 
assigned,  and  the  plaintiff  cannot  take  a  verdict  for  the 
whole  debt.(l) 

In  Hambleton  v.  Veere.{2)  Action  on  the  case  for  the 
loss  of  the  service  of  an  apprentice  for  the  whole  resi- 
due of  his  term  of  apprenticeship.  The  jury  assessed 
damages  generally,  and  judgment  was  arrested.  After- 
wards it  was  moved  for  the  plaintiff  that  he  should  have 
judgment,  because  the  damages  assessed  by  the  jury,  were 
assessed  only  for  the  wrong  by  the  defendant,  in  procuring 
the  apprentice  to  depart  out  of  his  service,  and  not  for  the 
loss  of  service.  But  the  court  were  unanimous  in  Aenjmg 
the  motion,  on  the  ground  of  uncertainty,  remarking  upon 
the  case  in  terms  illustrative  of  the  rule  generally.  "  That 
it  is  not  ascertained  by  the  verdict  for  what  time  the 
damages  are  assessed,  unless  for  all  the  residue  of  the  temi| 
for  they  are  assessed  generally ;  and  if  they  should  not  be 
intended  for  all  the  residue  of  the  term,  for  what  time  shall 
they  be  intended  ?  For  a  month,  or  two  months,  or  until  the 
exhibiting  of  the  bill,  or  until  the  giving  of  the  verdict? 
Certainly  no  one  can  say  :  and  therefore  the  assessing  of  the 
damages  is  either  bad,  if  they  are  assessed  for  all  the  resi- 
due of  the  term,  or  uncertain,  if  they  are  assessed  for  any 
other  time. 

In  Morrice  v.  Prince,  in  error.(3)  Action  for  a  rent 
charge,  where  the  defendant  in  error  claimed  for  Ufe  under 
the  will  of  Edward  Prince.  Verdict  that  the  defendant  in 
error  was  seized  of  the  rent  charge — had  demanded  it,  and 
plaintiffs  in  error  refused  to  pay,  and  thereby  disseised 
defendant,  and  that  there  were  arrears  of  thirty  years  and 
a  hal£  And  judgment  was  reversed  on  the  ground  that  it 


(1)  Co.  Litt  227.       (3)  2  Saund.  171.       (3)  Cra  Ctf.  620. 
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did  not  appear  by  the  verdict  when  the  devisor  died,  and 
therefore  the  certainty,  as  to  the  ground  of  arrears,  not  as- 
certained. 

In  Broome  v.  Rice,{l)  in  trespass ;  the  defendant  jus- 
tified under  a  distress  for  rent,  and  showed  that  he 
gave  notice  according  to  the  act  of  parhament,  had 
the  goods  appraised*  by  persons  sworn  before  the  head 
borough,  and  sold,  and  the  surplus  left  in  the  hands 
of  the  constable.  The  plaintiff  replied  de  injuria  mm 
propria^  and  there  was  a  verdict  for  the  defendant 
But  upon  motion,  the  court  set  aside  the  verdict,  and 
ordered  judgment  to  be  entered  for  the  plaintiff,  and 
a  writ  of  inquiry  of  damages  to  issue;  for  by  the  de- 
fendant's own  showing,  the  sale  cannot  be  justified,  it 
appearing  there  was  a  constable  present,  so  that  the  head 
borough  had  no  power  to  administer  the  oath. 

In  Bishop  v.  Kayej[2)  in  error,  the  plaintiff  declared 
in  assumpsit  for  money  lent  and  advanced.  Plea  that  II10 
promises  were  made  by  Bishop  jointly  with  one  Crowther. 
Replication  that  the  promises  were  made  by  Bishop  alone, 
and  verdict  that  Bishop  did  undertake  and  promise  in 
manner  and  form,  &c.  Plaintiff  in  error  assigned  for 
cause,  that  the  jury  merely  found  that  the  defendant  did 
undertake  and  promise,  without  finding  that  he  alone  did 
undertake  and  promise.  It  was  contended  that  the  jury 
had  found  substantially,  that  the  promise  was  made  by 
the  defendant  below,  alone  and  not  jointly.  And  per 
Abbott^  Ch.  J.,  upon  this  point,  I  think  that  the  judg* 
ment  cannot  be  supported,  for  the  verdict  does  not  dis- 
tinctly find  the  issue  joined  between  the  parties.  Bajf- 
kjfj  J. — I  am  of  opinion,  that  the  judgment  must  be  re- 
versed, upon  the  ground  that  the  verdict  does  not  di»- 
tioctly  pronounce  upon  the  issue  joined,  between   the 
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parties.  The  declaration  charges  that  the  defendant 
promised.  Now  that  allegation  may  be  supported  either 
by  proof  of  a  joint  or  separate  promise.  The  defendant 
however  pleads  that  he  promised  jointly  with  another. 
The  issue  to  be  tried  was,  whether  he  promised  jointly  or 
alone.  The  jury  have  found  merely  that  he  promised, 
without  saying  whether  alone  or  jointly.  The  verdict 
therefore  does  not  pronounce  upon  the  only  point  in  issue 
between  the  parties.  It  is  necessary  that  it  should  be 
shown  by  the  verdict,  that  the  jury  have  taken  into  consi- 
deration the  point  in  issue." 

In  Pettibone  v.  Gozzard,{l)  Ejectment  for  two  pieces 
of  land.  Plea,  the  defendant  had  done  no  wrong  or  dis- 
seiain,  and  verdict  that  the  defendant  had  done  wrong  and 
disseisin  to  the  plaintiff,  as  to  one  piece  of  the  land  particu- 
larly described  in  the  verdict,  and  found  for  the  plaintiff. 
Bat  the  jury,  in  their  verdict,  made  no  mention  of  the  other 
piece  of  land.  A  motion  in  arrest  was  made,  that  the  ver- 
lict  ought  to  have  answered  the  issue  as  to  both  pieces  of 
land.  By  the  court. — "  The  verdict  must  be  an  answer 
to  the  whole  of  the  matters  put  in  issue.  The  jury  have 
found  that  the  defendant  had  done  wrong  and  disseisin  as 
to  a  part  of  the  land  ;  as  to  the  other  piece  of  the  land,  they 
are  silent ;  whereas  they  ought,  by  their  verdict,  to  have 
answered  that  part  of  the  issue." 

In  Miller  v.  Hower,{2)  it  was  held  by  the  supreme  court 
of  Pennsylvania,  that  a  verdict  in  debt,  finding  no  specific 
sum,  must  be  set  aside  as  being  a  void  verdict,  and  that  the 
defect  could  not  be  supplied  by  a  writ  of  inquiry  to  assess  the 
damages. 

Bat  where  in  an  action  of  ejectment,  the  jury  found  a 
verdict  for  the  plaintiff,  and  that  he  should  pay  the  defend- 
ant a  just  compensation  for  improvements,  the  same  court 
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held  in  Allen  v.  Flock,{l)  that  the  part  of  the  verdict  award- 
ing Si  just  compensation  was  uncertain,  and  therefore  void; 
but  intimated  that  it  would  not  vitiate  the  part  which  was 
certain,  the  verdict  being  complete  without  it. 

^rhe  same  rule  prevails  in  this  state.  In  Matin  v.  Afa* 
Zm,(2)  which  was  an  action  in  ejectment,  a  question  aroie 
upon  the  attestation  of  a  will ;  and  among  other  things, 
the  jury  were  charged  whether  the  will  had  been  altered 
after  its  execution,  and  by  whom.  The  jury  gave  a  ver-^ 
diet  for  the  plaintiff,  adding,  "that  the  will  had  been 
altered  by  some  interested  person."  The  defendant  moved 
to  set  aside  the  verdict,  and  for  a  new  trial.  After  re- 
marking upon  other  points  taken  in  the  case,  Piatt,  J., 
who  delivered  the  opinion  of  the  court,  concludes :  "  In 
this  case  the  judge  properly  directed  the  jury  to  find 
whether  the  will  had  been  altered  after  its  execution ;  and 
if  so,  by  whom.  I  think  the  jury  have  not  answered  thai 
question  with  sufficient  certainty  and  precision.  The 
verdict  is,  that  the  will  has  been  altered  by  some  in- 
terested person.  Tlie  words,  some  interested  person,  do 
not  necessarily  designate  Rachel  Malin.  Those  wordi 
are  as  applicable  to  the  lessor  of  the  plaintiff  as  to  the  de- 
fendant. The  verdict  is  uncertain  on  that  point,  and  a 
new  trial  ought  therefore  to  be  granted." 

So,  if  upon  a  special  verdict,  there  has  been  uncertainty 
occasioned  by  a  mistake  in  a  material  fact,  as  in  Jackson  v. 
Cannan,{3)  The  parties  had,  without  trial,  agreed  upon  e 
special  verdict ;  and  the  plaintiff  had  agreed  to  a  certain 
deed,  to  be  produced  by  the  defendant  and  made  a  part  of 
the  verdict,  and  an  entry  according  to  the  deed,  material  to 
the  question  upon  the  statute  of  limitations,  which  arose  in 
the  cause.  The  argument  upon  Uie  verdict  had  been 
several  times  noticed  by  the  plaintiff,  and  at  a  previous  tem^ 
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itwasargued  provisionally,  that  the  defendant  should  produce 
the  deed  afterwards,  for  the  examination  of  the  judges,  as 
a  part  of  the  verdict.  On  its  bein^  produced,*  the  lessor  of 
the  plaintiff  discovered,  as  she  alleged  in  her  affidavit,  that 
the  description  in  the  deed  was  broader  than  she  originally 
SQiqMsed,  and  tliat  the  admission  of  the  entry,  according  to 
this  deed,  was  by  mistake,  and  affidavits  were  read  on  both 
sides  to  the  point  of  the  alleged  mistake.  And  Per  Cur- 
riam. — "  The  verdict  was  drawn  up  and  agreed  upon 
without  tirial.  The  affidavits  are  confficting  as  to  the 
ttrtent  of  the  entry  and  claim,  under  this  deed,  which  we 
perceive  will  be  a  material  point  of  inquiry,  in  reference  to 
the  statute  of  Umitations.  The  verdict  being  by  consent, 
an  amendment  upon  this  motion,  is  Qut  of  the  question. 
We  amend  those  verdicts,  where  there  has  been  a  trial, 
Dpon  which  the  facts  have  come  under  the  view  of  the  court 
and  jury ;  but  in  such  cases  we  have  something  to  amend 
by.  Here  there  is  nothing.  W^e  cannot  settle  this  case 
between  the  parties.  We  must  either  refuse  our  interposi- 
tion entirely,  or  send  the  cause  to  a  jury,  and  we  are  in- 
elined  to  put  the  facts  in  a  train  for  decision,  by  adopting 
the  latter  course." 

So,  in  Mirwan  v  IngersoL{\)  On  certiorari^  it  appeared, 
fliat  in  the  court  below,  while  the  counsel  for  the  plaintiff 
was  engaged  in  drawing  a  special  verdict,  the  defendant's 
witness  appeared,  and  his  counsel  then  asked  leave  to 
appear,  and  try  the  cause,  stating  that  he  could  prove  the 
truth  of  his  plea.  This  was  denied  by  the  judge,  and  the 
pbintiff^s  counsel  hastily  drew  a  special  verdict,  in  these 
words :  '^  And  the  jury  find  that  Thomas  Ingersol  does 
Qoi  appear,  nor  offer  any  evidence  to  prove  the  allegations 
contained  in  his  plea.''  This  was  received  and  entered  as 
Ifaa  Vndict  of  the  jury.    A  motion  was  made  to  set  aUtdi 
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the  verdict.    The  ground  taken  was  that  the  verdict  was 
void,  and  motion  granted. 

In  Blanks  v.  F(mshee,{l)  on  appeal.  In  this  case  the 
plaintiff  declared  on  a  promissory  note  and  for  money  had 
and  received.  The  jury  found  a  verdict  for  the  plaintiff 
and  assessed  his  damages  to  £243  16^.  4ef.  with  interest 
until  paid,  subject  to  the  opinion  of  the  court,  upon  the 
operation  of  the  law  upon  certain  written  dociunents  and 
testimony,  oral  and  written,  set  forth  in  the  verdict,  but 
without  finding  what  £stcts  were  in  the  opinion  of  the  jury 
proved  thereby.  And  Per  Curiam.  "  This  court  is  of 
opinion  that  the  said  judgment  is  erroneous  in  this,  that  it 
is  founded  not  on  written  documents  and  £stcts,  found  by 
the  jury,  and  submitted  to  the  court,  for  their  judgment  ai 
to  the  law,  but  on  the  testimony,  oral  and  written,  of  the 
witnesses  reported  by  the  jury,  leaving  it  to  the  court,  as 
well  to  infer  the  facts  proved  by  the  witnesses,  (which  the 
jury  alone  were  competent  to)  as  to  decide  the  law  arising 
thereon."  And  for  this  reason  judgment  was  reversed  and 
a  new  trial  awarded. 

In  Booth  V.  ArTn3trong,{2)  the  plea  set  forth  sundry 
judgments  against  the  executor,  and  that  he  had  not  any 
goods  of  the  testator  except  to  a  specific  amount,  which 
was  insufficient  to  satisfy  the  judgments.  The  plaintiff 
rephed  that  the  executor  had  goods  more  than  sufficient  to 
satisfy  the  judgments,  wherewith  he  might  have  satisfied 
the  debt  demanded.  And  there  was  a  general  finding  for 
the  plaintiff.  The  court  of  appeals  was  of  opinion  that  the 
verdict  was  uncertain  and  insufficient,  in  not  finding  that 
the  executor  had  goods  and  chattels  which  were  of  the 
testator  at  the  time  of  his  death,  in  his  hands  to  be  admin- 
istered, more  than  sufficient  to  satisfy  the  judgments  set 
forth  in  the  plea,  wherewith  he  could  have  satisfied  the 
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plaintiff's  demand :  or  the  vahie  of  the  said  goods  and 
chattels,  if  not  sufficient  to  satisfy  the  said  demand.  The 
judgment  was  therefore  reversed,  the  verdict  set  aside, 
and  the  cause  remanded  to  the  court  below. 

So,  in  an  action  for  freight  and  demurrage,  where  the 
jury  rendered  their  verdict  in  these  words,  "  we  find  for 
the  plaintiff,  and  are  of  opinion  ihat  the  plaintiff  has  al- 
ready received  out  of  property  of  the  defendant  payment  in 
fiill  for  the  amount  of  freight  to  which  he  is  entitled,"  the 
verdict  was  set  aside  for  the  same  cause.(l) 

6.  An  argumentative  verdict  is  void,  and  will  be  set 
aside  on  motion,  and  a  new  trial  granted. 

Thus  if  the  issue  be  that  a  copyhold  granted  for  three 
lives  is  heriotable ;  and  the  jury  find  tliat  there  never  was 
any  such  grant  in  that  manor,  for  it  is  not  found  directly 
that  it  is  not  heriotable,  but  only  by  argument.(2) 

So,  on  an  issue  that  by  the  custom  a  grant  may  be  to 
three  for  the  lives  of  two,  a  verdict  that  a  grant  for  three 
lives  is  good,  will  be  void,  for  it  does  not  find  the  issue  but 
upon  the  inference  that,  the  grant  of  a  less  estate  is  good 
where  the  custom  warrants  a  greater  estate.(3)  If  the 
issue  be,  whether  a  copyhold  may  by  custom  be  granted 
in  tail,  a  verdict,  that  it  may  be  granted  in  fee  is  void. 
So,  in  debt,  on  a  special  plea  non  est  fcLCtum^  for  that  the 
bond  was  read  as  an  acquittance.  Verdict,  that  he  is  letter- 
ed, and  knew  it  to  be  a  bond,  and  gave  it  voluntarily,  is 
not  good,  for  it  ought  to  find  directly  that  it  is  his  d6ed.(4) 
And  if  the  defendant  pleads  solvit^  and  issue  is  thereon,  a 
verdict  that  the  defendant  owes  the  money  is  not  good,  for 
it  finds  only  by  argument  quod  non  8olvit.{6) 

So,  in  trespass  for  taking  and  cutting  Ym  leather,  the  de- 


(1)  1  Serg.  <&  Rawle,  367.        (2)  2  Rol.  693.  (3)  Ibid. 

(4)  3  Rol.  693.  (5)  Ibid. 
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fendant  justifies  as  a  searcher,  &c.  and  that  he  in  search- 
ing it,  cut  it  more  scruiatoris.  The  plaintiff  replies,  of  his 
own  wrong  absque  hoc,  that  he  cut  it  more  scrutatoris  / 
verdict  that  he  cut  it  of  his  own  wrong  is  not  good,  for  it 
does  not  find  the  issue  but  by  argument.(l) 

In  Shelley  v.  Alsop,{2)  in  an  action  on  the  case  brought 
on  a  promise  supposed  to  be  made  by  the  defendant,  on 
non  assumpsit  pleaded,  and  tried  in  a  base  court  in  the 
town  of  Stafford,  the  jury  found  that  the  plaintiff,  by  non- 
performance of  the  promise  ex  parte  of  the  defendant,  had 
sustained  damage  50^.  and  assessed  costs,  and  judgment 
accordingly,  and  upon  error  brought  thereon,  it  was  re- 
versed on  the  first  motion,  by  Fenner,    Yelverton,  and 
WiUiamis :    "  for  the  verdict  given  by  the  manner  is  no 
verdict,  for  they  have  not  found  the  matter  in  issue,  with 
which  they  were  charged,  viz:  whether  the  defendant 
assumpsit  J  necne  ;  so  it  is  altogether  uncertain  and  imper- 
fect  For  this  finding  by  the  manner,  that  the  plaintiff  has 
sustained  damage  60^.  by  non-performance  of  the  promise, 
is  but  a  finding  of  the  assumpsit  by  a  foreign  implicatumf 
which  is  not  good  on  any  general  issue,  no  more  than  in 
trespass  on  noti  cuL  pleaded  ;  the  jury  find  that  ttie  plain- 
tiff is  damnified  £6  by  the  entry  of  the  defendant ;  this  is 
not  good,  for  they  ought  to  give  their  verdict  precisely  ac- 
cording to  their  charge." 

These  authorities  are  recognised  in  a  recent  case  in  a 
lister  state,  in  Gerrish  v.  Train,  Trespass  de  bonis 
asportaiis.  Plea,  that  the  property  of  the  goods,  at  the 
time  of  the  taking,  was  in  one  Stevens,  and  not  in  the 
plaintiff;  that  the  defendant  was  a  deputy  sheriff,  and  that 
he  took  the  goods  by  virtue  of  a  writ  of  attachment  against 
Stevens,  in  fiaivour  of  one  Shattuck.  Replication,  that  the 
defendant  took  the  goods  of  his  own  wrong,  traversing  the 
property's  being  in  Stevens,  and  concluding  with  a  verifi- 


(1)  2  RoL  6M.  (2)  Yelr.  77. 


Chap,  v.]  VOID  VERDICT.  159 

cation.  Rejoinder,  that  the  property  was  in  Stevens,  and 
concluding  to  the  contrary,  and  issue  joined  thereon.  Ver- 
dict, guilty,  and  the  jury  assessed  damages.  On  motion  for 
a  new  trial,  on  the  ground  that  the  verdict  did  not  follow 
the  issue,  and  was  argumentative,  a  repleader  was 
awarded ;  the  court  observing — "  That  the  finding  must 
be  direct,  and  cannot  be  made  good  by  inference.  Thus  if 
the  defendant  pleads  solvit  and  issue  is  thereon.  Verdict 
that  the  defendant  owes  the  money,  is  not  good,  for  it  finds 
only  by  argument  quod  non  solvit.  So,  in  trespass,  for 
taking  and  cutting  leather,  the  defendant  justifies,  as  a 
searcher  of  leather,  &.c, ;  and  that  in  searching,  he  cut  it 
more  scrutatoris  ;  the  plaintiff  replies  of  his  own  wrong 
absque  hoc,  that  he  cut  it  more  scrutatoris;  verdict  that  he 
cut  it  of  his  own  wrong,  is  not  good.  In  trover,  on  not 
guilty  pleaded,  the  verdict  was  that  the  defendant  con- 
verted the  goods  to  his  own  use  ;  and  this  was  held  bad, 
though  equivalent  to  a  verdict  of  guilty,  by  necessary  infe- 
rence."(l) 

In  Gframvel  v.  Rhobotham,{2)  Action  in  trover.  Plea, 
not  guilty,  and  verdict  for  the  plaintiff.  Upon  which  error 
was  brought,  and  plaintiff  in  error  assigned,  among  other 
causes,  because  the  issue  being  not  guilty,  and  the  jury  not 
having  found  upon  this  issue,  but  only  that  the  defendant 
detained  and  converted  the  goods  to  his  own  use,  the  ver- 
dict was  void.  And  of  that  opinion  was  a  majority  of  the 
court  But  some  of  the  justices  were  of  opinion  the  ver- 
dict was  amendable. 

And  there  is  little  doubt,  in  conformity  to  the  modem 
practice,  such  an  amendment  would  now  be  allowed.  It 
has  long  been  well  settled,  that  the  courts  will  give  validity 
to  verdicts  when  they  perceive  the  substance  of  the  issue 
to  be  contained  in  the  verdict,  however  rude  or  ii 


(1)  3  Pick.  124.  (2)  Cro.  Elii.  866. 
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the  finding  of  the  jury  may  have  been  expressed.  In  the 
language  of  Ch.  J.  Hobarty  "  the  court  will  work  the  ver- 
dict into  form,  and  make  it  serve."(l)  For  verdicts  are  to 
have  a  reasonable  intendment,  and  to  receive  a  reasonable 
construction,  and  are  not  to  be  avoided  unless  from  neces- 
sity, originating  in  doubt  of  their  import,  or  immateriality 
of  the  issue  found,  or  their  manifest  tendency  to  work 
i]^U8tice.(2) 


(1)  Vide  Hob.  54.-  Co.  Utt.  227.    2  Burr.  698.    5  Burr.  2662. 

(2)  Vide  6  Com.  Pleader,  §  26.  30.  31.  32.  and  33.     1  Chiu 
Arch.  p.  3l0.    Ora.  Prac.  534.  536. 


CHAPTER  VI. 

NEW   TRIALS    OCCASIONED     BY     ABSENCE,    SURPRISE,    OR 

MISTAKE. 

There  are  other  causes  besides  those  already  noticed, 
which,  Strictly  speaking,  do  not  enter  into  the  merits,  and 
3ret  deeply  affect  the  result.  The  conduct  of  the  party, 
his  agents,  and  counsel,  so  far  as  it  partakes  of  deceit, 
trick,  or  fraud,  has  been  sufficiently  adverted  to,  as  well  as 
the  relief  to  which  the  adverse  party  is  entitled  by  avoid- 
ing a  verdict  unfairly  obtained.  But  there  are  other  inci- 
dents connected  with  the  conduct  of  the  parties,  apparently 
so  unexceptionable,  and  yet  so  prejudicial  to  their  rights, 
as  to  call  for  a  similar  relief.  To  have  perfect  justice  done, 
it  is  necessary  the  parties  and  the  counsel  should  carefully 
prepare  for  and  duly  attend  upon  the  trial,  and  that  the 
cause  be  conducted  with  knowledge,  vigilance,  and  skill, 
in  presenting  the  case,  arranging  the  testimony,  and  im- 
proving the  movements  of  the  court  and  of  the  adverse 
counsel,  to  the  advantage  of  the  party.  But  it  may  some- 
times happen,  that  the  party  and  his  counsel  cannot  attend, 
that  when  they  do,  notwithstanding  all  their  vigilance, 
they  may  b^  taken  by  surprise,  or  suffer  by  mistake,  or  be 
misled  by  the  suggestions  of  the  court.  And  that  by  these 
and  other  occurrences,  equally  reconcilable  with  integrity 
and  ability,  their  cause  may  be  prejudiced  and  injustice 
done.  To  obviate  this,  when  a  clear  case  is  presented, 
the  courts  will  correct  the  evil,  by  setting  aside  the  verdict. 
But  they  will  as  invariably  refuse  to  interfere,  where  the 
cause  suffers  through  the  negligence  of  the  party,  or  the 
inattention  and  incapacity  of  the  counsel.  This  general 
principle  may  be  distributed  into  minor  rules  with  their 
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corresponding  examples,  illustrative  of  the  modem  prac- 
tice granting  new  trials  in  cases  of  absence,  surprise,  or 
mistake,  and  refusing  them  by  reason  of  negUgence  or 
mismanagement. 

1.  When  the  party  or  his  counsel  are  absent  through 
misapprehension  or  necessity,  and  the  cause  goes  to  the 
jury  undefended,  and  there  are  merits,  the  court  will  re- 
lieve by  setting  aside  the  verdict. 

In  Rex  V.  Roberts,{\)  The  defendant  having  travers- 
ed an  inquisition,  whereby  he  was  found  to  be  a  lunatic, 
the  attorney-general  filed  the  conunon  replication  ;  and  it 
was  sent  from  tlie  petty-bag  office  to  the  king's  bench. 
The  prosecutor  of  the  commission  made  up  the  record  and 
carried  it  down  to  trial.  Roberts,  being  ill,  did  not  appear, 
and  no  defence  was  made,  and  the  jury  found  in  favour  of 
the  inquest.  Upon  this  a  new  trial  was  moved  for  upon 
two  points.  The  second  point  was  upon  the  illness  of 
Roberts,  who  could  not  attend,  and  which  was  made 
out  by  affidavits.  The  court  thought  it  reasonable  to 
grant  a  new  trial  for  this,  upon  the  foot  of  accident,  and 
because  the  lord  chancellor  and  the  former  jury  had  both 
had  an  inspection,  which  might  be  of  great  use  to  a 
second  jury,  who  otherwise  would  be  left  to  judge  up(»i 
less  evidence  tlian  the  others  had,  and  a  new  trial  was 
granted. 

So,  in  Ten  Broecfc  v.  Woolsey.{2)  In  scire  facias^  to 
revive  two  judgments,  inquests  had  been  taken.  Moticm 
lo  set  them  aside  on  affidavits  stating,  that  the  defendant 
lived  at  a  great  distance,  had  been  discharged  under  the 
insolvent  law.  which  fiict  was  noticed  under  his  plea.  The 
attorney  had  written,  urging  him  personally  to  attaMl,  and 
was  answered^  that  in  consequence  of  a  fractured  1^,  he 


<i)  2  Sir.  1208,  and  Blod.  Cas.22.        (2)  3  Caines,  KW. 
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could  not  travel,  and  wishing  an  adjournment  of  the  cause. 
He  did  not  attend,  the  causes  were  not  adjourned,  and 
inquests  were  taken.  And  on  motion  to  set  them  aside  on 
these  facts,  the  court  observed — "  In  this  case  the  defend- 
ant lives  remote,  and  was,  from  that  circumstance  and 
infirmity,  prevented  from  attending  to  these  suits  at  an 
earlier  period.  The  moral  obligation  under  which  the  de- 
fendant is  supposed  to  labour,  of  paying  his  debts,  is  not  to 
operate  with  the  court,  unless  a  new  liability  has  been 
incurred.  From  the  misconception  of  counsel,  the  remote 
distance  of  the  defendant,  his  infirmities,  and  his  having  a 
meritorious  defence,  the  court  jgrant  the  application,  upon 
payment  of  costs." 

So,  in  the  absence  of  counsel,  in  an  Anonymous  case,  a 
new  trial  was  granted  because  the  counsel  wereabsent,  not 
thinking  the  cause  would  come  on,  and  no  defence  was 
made.(l) 

In  BecLzley  v.  Shapleigh,{2)  Cause  shown  against  a 
rule  obtained  on  the  behalf  of  the  defendant,  for  a  new 
trial,  on  affidavits  by  defendant's  attorney  and  another  per- 
son, stating  that  the  cause  stood  No.  17  in  the  paper — that 
No.  14  was  a  question  of  right  of  way,  and  expected  to 
occupy  considerable  part  of  the  day — that  the  solicitor 
having  new  matter  to  add  to  his  briefs  was  at  home,  mak- 
ing the  necessary  additions,  when  the  cause  was  called 
(m,  as  it  had  been  in  his  absence,  in  consequence  of  having 
been  taken  out  of  course,  No.  14  being  postponed  till  next 
day ;  and  that  a  verdict  of  damages  was  found  for  the 
{daintifil  The  action  was  case  on  a  warranty  of  an 
unsound  horse.  Under  the  particular  circumstances  the 
court  made  the  rule  absolute. 

In  Peebles  Y.  RcUls,{3)  It  appeared  that  Peebles  was  not 
present  at  the  trial,  and  his  motion  for  a  new  trial  was 


(1)  2  Salk.  646.  (2)  1  Price,  201.  (3)  1  Littell,  24. 
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grounded  on  an  affidavit  stating  that  on  Tuesday,  the  day 
before  the  trial  was  had,  the  daughter  of  Peebles  was  at 
the  point  of  death,  in  Bath  county,  so  that  he  could  not 
leave  her  to  attend  to  the  suit,  and  procure  a  continuance ; 
that  Robert  Marrow,  John  Peebles,  jun.,  Jared  Erwin  and 
Greorge  Hawkins,  (all  of  whom  were  summoned  as  wit- 
nesses a  reasonable  time  before  the  trial,)  were  material 
witnesses  for  him  in  his  defence  ;  that  said  Jared  Erwin, 
owing  to  the  sickness  of  his  wife,  could  not  attend ;  that 
said  Morrow  could  not  attend,  owing  to  his  having  an 
appointment  to  execute  a  survey  ;  that  John  Peebles,  jun* 
was  in  Fleming  county,  and  could  not  attend  owing  to 
high  waters.     By  the  Court,     ^^  If  in  his  affidavit  PeeUet 
has  shown  a  sufficient  apology  for  not  attending  the  trial, 
and  Mling  to  apply  for  a  continuance,  a  new  trial  should 
most  indisputably  have  been  awarded;  for  he  has  not  (Uily 
shown  that  he  had,  previous  to  the  trial,  exercised  proper 
vigilance  in  causing  his  witnesses  to  be  summoned,  but  he 
has  moreover  alleged  in  his  affidavit,  the  materiality  of 
their  evidence  for  his  defence,  and  given  satisfactory  rear 
sons  for  their  failure  to  attend  the  trial.     That  Peebles  has 
made  out  a  good  excuse  for  his  non-attendance  at  the 
trial,  and  not  causing  an  application  to  be  made  to  the 
court  for  a  continuance,  is  equally  clear.    It  is  no  doubC 
incumbent  on  all  suitors  to  be  vigilant  in  preparing  and 
attending  on  the  trial  of  their  causes ;  and  after  a  verdict 
against  any,  his  negligence  should  never  form  a  ground 
for  overturning  the  verdict  and  awarding  a  new  trial.    A 
new  trial  should  therefore  have  been  awarded." 

So,  in  Sayer  v.  Finck,{l)  Motion  to  set  aside  the 
inquest  taken  in  this  cause,  on  an  affidavit  by  two  per- 
sons, that  the  debt  for  which  the  action  was  brought  had 
been  paid,  and  on  another  affidavit  by  the  defendant^ 


(1)  2  Caines,  336. 
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attorney,  stating,  that  he  did  not  attend  when  the  cause 
was  called  on,  because  from  a  conversation  with  the  part- 
ner of  the  plaintiffs  attorney,  and  who  he  thought  was 
attorney  also  for  the  plaintiff,  he  was  led  to  imagine  the 
trial  could  not  be  had  on  that  day,  as  there  were  eighteen 
prior  causes  on  the  day  docket,  and  that  the  plaintiff's 
attorney  himself  would  not  attend.  Per  Curiam — '^  Let 
the  inquest  be  set  aside  on  payment  of  all  costs.  The  court 
grant  this  only  under  the  peculiar  circumstances  of  the 
case.  It  appears  that  the  defendant's  attorney  thought  he 
was  conversing  with  a  person  who  was  acting  as  attorney 
for  the  plaintiff.  This  belief  might  easily  be  induced  firom 
this  circumstance,  that  the  attorney  on  record,  and  the  per- 
son spoken  with  were  in  partnership.  It  was,  however,  but 
an  opinion  of  the  adverse  attorney  that  the  cause  would 
not  be  heard.  We  shall  in  future  expect  more  exphcit 
reasons  for  thinking  a  cause  will  not  be  brought  on.  The 
aflidavit  of  merits  is  very  strong.  Taking  this  together 
with  the  misapprehension  of  the  defendant's  attorney,  that 
the  partner  of  the  plaintiff's  attorney  was  absolutely  con- 
cerned in  the  suit,  are  the  grounds  of  our  present  deter- 
mination." 

So,  in  Sherrard  v.  Olden  and  others. {!)  The  cause 
had  been  marked  for  trial,  and  r^ular  notice  had  been 
served  on  the  attorney  of  the  defendants.  Neither  of  the 
parties  defendant,  however,  attended  the  court,  and  when 
the  cause  was  called  on  for  trial,  the  counsel  for  the  de- 
fendants applied  for  a  postponement,  upon  an  affidavit 
that  Gardener,  one  of  the  defendants,  was  sick  in  Phila- 
delphia, and  that  James  M'Corkle  was  a  material  wit- 
ness for  the  defendants,  that  he  had  sailed  for  the  East 
Indies  in  the  month  of  June  preceding,  and  before  the 
cause  was  at  issue,  but  was  expected  to  return,  d&c.    Not- 


(1)  1  Haltt.  344. 
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withstanding  this  affidavit,  however,  the  court  ordered  on 
the  trial,  and  no  further  opposition  being  made  by  the  de- 
fendants, a  verdict  passed  for  the  plaintiff  for  £800.  A 
rule  had  been  obtained  to  show  cause  why  a  new  trial 
should  not  be  granted.  Per  Curiam — "  At  the  trial  of 
this  cause  the  request  for  postponement  was  refused,  not 
because  there  did  not  actually  exist  sufficient  reasons  to 
warrant  the  court  in  putting  it  off,  but  because  sufficient 
grounds  did  not  appear.  It  was  not  yet  shown  that  the 
defendants  had  used  due  diligence.  But  we  now  know 
that  the  reason  why  these  matters  were  not  proved  was, 
that  one  of  the  parties  lay  sick  in  Philadelphia,  and  the 
other,  who  resided  in  Princeton,  was  unable  to  attend. 
That  each  was  ignorant  of  the  situation  of  the  other. 
That  they  did  what,  under  the  particular  circumstances 
in  which  they  were  placed,  it  was  reasonable  to  require 
of  them,  and  that  no  exertions  on  their  part  would  have 
availed  to  bring  M'Corkle,  who  is  sworn  to  be  a  material 
witness,  to  the  trial.  Considering  therefore  all  these  cir- 
cumstances, that  the  defendants  have  been  guilty  of  no 
laches,  but  that  a  verdict  has  gone  against  them  for  a  large 
amount  in  an  action  to  which  they  swear  they  have  a  good 
and  substantial  defence,  we  think  the  interests  of  justice 
require  that  they  should  have  an  opportunity  to  try  the 
question  upon  its  merits  by  another  trial." 

But  if  the  absence  be  occasioned  by  neglect,  or  not 
satis&ctorily  accounted  for,  the  court  will  not  grant  a 
new  trial.     Thus : — 

In  Breach  v.  Casterton.i}.)  The  cause  was  undefend- 
ed, and  a  verdict  having  been  found  for  the  plaintiff 
against  one  of  the  defendants,  and  a  verdict  in  favour  of 
the  other  three,  Taddy^  sergeant,  obtained  a  rule  niH  fer  a 
new  trial,  on  payment  of  costs,  upon  an  affidavit  that  the 


(1)  7  BiDgham,  224. 
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defendant's  attorney  had  been  obliged  to  go  to  Ireland,  and 
thsLt  in  his  absence  the  cause  had;  through  the  inattention 
and  misconduct  of  his  clerk,  been  called  on  as  an  undefend- 
ed cause,  although  there  was  a  good  defence  on  the  me- 
rits.    WildCf  sergeant,  who  showed  cause,  objected  that 
before  the  motion  could  be  made,  the  consent  of  the  three 
de&ndants  in  whose  favour  the  verdict  had  been  given, 
ou^bt  to  be  shown ;  and  that  they  ought  not  to  be  put  to 
ti&^  inconvenience  of  a  new  trial  on  account  of  the  attor- 
ney's neglect    Per  Curiam — "  If  we  were  to  make  this 
nx\e  absolute,  every  cause  might  be  tried,  twice  over,  as 
defendants  would  lie  by  to  speculate  on  the  amount  of  the 
&rst  verdict.    We  have  this  term  decided  against  such  an 
application." 

In  Masters  v.  BarnwelL{l)  Action  for  crim.  con.   The 

case  came  on  and  a  verdict  was  taken  for  the  plaintiff-— no 

one  appearing  for  the  defendant.     An  application  was 

Toade  for  a  rule  to  show  cause  why  a  new  trial  should  not 

be  granted)  on  affidavits  setting  forth  a  number  of  instances 

of  violeQce  on  the  part  of  the  plaintiff.     It  was  alleged  that 

be  followed  the  defendant  from  England  to  France,  from 

France  back  again  to  England,  theYice  to  Brussels  ;  that  in 

the  latter  place,  (the  defendant  and  the  plaintiff's  wife  living 

^heie  together,)  the  plaintiff  instituted  criminal  proceedii^ 

AgUD8t  the  defendant  for  the  adultery ;  that  the  defendant 

^been  sentenced  to  six  months  imprisonment ;  that  he 

^  been  repeatedly  challenged  to  fight  the  plaintiff,  and 

that  by  these,  and  by  a  variety  of  other  proceedings  of  the 

**nje  sort,  by  which  he  was  kept  in  fear  of  his  life,  he  had 

heen  prevented  from  giving  proper  instructions  to  his  attor- 

^;  and  that  if  he  had  not  been  so  prevented,  he  should 

™^  been  able  to  present  to  the  jury  a  case  that  would  at 

least  have  reduced,  in  a  material  degree,  the  amount  of  the 


•*M*l 
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damages.  Affidavits  were  produced  to  resist  the  motkm, 
and  the  hardship  of  the  case  urged.  But  the  court  though 
it  was  plain  the  defendant  had  ample  time  to  consult  witfi 
his  attorney,  while  he  was  confined  in  prison ;  that  the 
charge  against  him  was  of  the  most  aggravated  nature, 
and  that  it  would  lead  to  the  worst  results  if  a  party  could 
lie  by,  take  the  chance  of  a  judgment  by  default,  and  then 
demand  a  trial  in  the  hopes  of  better  success ;  and  denied 
the  motion. 

The  same  practice  obtains  in  this  state.  In  Post  ▼. 
Wright. {!)  An  inquest  had  been  taken  in  the  cause.  A 
laotion  was  now  made  to  set  it  aside,  on  two  affidavits, 
one  firom  the  counsel,  who  stated  that  he  was  counsel  for 
the  Humane  Society  of  New  York,  and  in  that  capacity, 
dUiged  to  visit  the  gaol  on  Monday  in  every  week  ;  that 
this  cause  being  noticed  for  trial  on  a  Monday,  he  came 
into  court  instantly  after  discharging  his  duty  to  the  so- 
diety,  when  he  found  an  inquest  had  b^n  taken  in  the  suit ; 
that  he  on  the  same  day  wrote  to  the  attorney  of  the  jdain« 
tifl^  offidring  to  pay  all  costs  of  the  inquest,  and  to  engage 
to  try  the  cause  in  the  then  sittings,  if  the  plaintiff  would 
abandon  his  inquest,  which  he  refiised  to  do.  The  hard- 
ship of  the  case  was  urged ;  but  Per  Curiam — "  All  rea- 
sonable notice  to  attend  and  defend  the  suit  was  given. 
The  cause  was  on  the  day  docket,  and  there  is  no  kind  of 
excuse  why  the  defendant  was  absent  He  had  a  connsel 
in  court,  and  might  have  been  there  himself,  with  his  wit- 
neases.  The  defendant,  therefore,  can  take  nothing  by  his 
niotion."(2) 

2.  Where  a  party  or  his  counsel  are  taken  by  surprise, 
whether  by  fraud  or  accident,  on  a  material  point  or  cir- 
Qumstance,  which  could  not  reasonably  have  been  antid-' 


(I)  1  Gaines,  11 1.  (2)  Kt  ride  2  Gaines,  379.  384. 
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poted,  and  when  want  of  skill,  care,  or  attention  cannot  be 
justly  imputed,  and  injustice  has  been  done,  a  new  trial 
ivill  be  granted. 

80  ruled  in  an  early  Anonymous  case.  If  there  be  a 
£sailt  in  a  declaration  on  which  the  plaintiff  must  be  non- 
suited, and  the  defendant  taking  notice  of  it,  do  prepare  no 
defence  for  the  trial,  but  depends  thereon,  and  the  plaintiff 
amends  his  declaration  without  rule  for  so  doing,  and  so 
surprises  the  defendant  and  gets  a  verdict,  the  court  will 
aet  such  verdict  aside  and  will  grant  a  new  trial.(l) 

In  Edie  v.  East  India  Company. {2)    Action  on  two 
bills  of  exchange,  and  one  indorsed  without  adding  the 
^words  or  order.    The  defendants  accepted  both  bills,  but 
refused  to  pay  after  insolvency  of  the  payee.    The  jury 
found  a  verdict  for  the  defendant  on  the  bill  indorsed 
without  the  words  or  order,  apprehending  that  by  the  usage 
of  merchants  it  was  not  assignable.    A  motion  for  a  new 
trial  was  principally  put  upon  the  plaintiff's  surprise,  not 
being  prepared  to  give  evidence  of  the  custom  of  mer- 
chants, as  mere  matter  of  opinion.    Lord  Mansfield,  in 
delivering  his  opinion,  observed — '<  Upon  the  best  oonside- 
nlion  I  have  been  able  to  give  this  matter,  I  am  very 
dearly  of  opinion,  that  at  the  trial  I  ought  not  to  have 
admitted  the  evidence  of  usage.    But  the  point  of  law  is 
'  here  settled,  and  when  once  solemnly  settled,  no  particular 
usage  shall  be  admitted  to  weigh  against  it.     This  would 
send  every  thing  to  sea  again.    It  is  settled  by  two  judg- 
OMnts  in  Westminster  Hall,  both  of  them  agreeable  to  law 
and  to  convenience.    Upon  this  ground,  that  the  point  is 
settled  both  by  king's  bench  and  common  pleas,  and  well 
settled,  I  think  there  should  be  a  new  trial,  otherwise  also 
I  should  be  of  the  same  opinion.    Certainly  the  suggestion 


(1)  2  Show.  154.  (2)  I  W.  Black.  296. 
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of  surprise  is  not  in  all  cases  a  reason  for  a  new  trial ;  but 
in  particular  cases  such  as  the  present,  it  may  be." 

In  Thurtell  v.  Beaumont. {\)  On  affidavits,  proving  a 
clear  case  of  surprise,  by  the  disclosure  of  a  conspiracy, 
a  new  trial  was  granted.  It  v/as  an  action  of  assumpsit 
on  a  poUcy  of  insurance  against  fire.  The  defence  set  up 
was,  that  the  plaintiff  had  wilfully  set  fire  to  the  premises. 
Positive  testimony  was  adduced,  and  inconsistencies  were 
pointed  out  in  the  plaintiff's  evidence,  tending  to  substan- 
tiate this  charge.  The  learned  judge  directed  the  jury, 
that  before  they  gave  a  verdict  against  the  plaintiff,  it  was 
theirduty to  be  satisfied,  that  the  crime  of  wilfully  setting  fire 
to  the  premises^  was  as  clearly  brought  home  to  him,  in  this 
action,  as  would  warrant  their  finding  him  guilty  of  the 
capital  offence,  if  he  had  been  tried  before  them  on  a  cri- 
minal charge.  The  jury  found  a  verdict  for  the  plaintiff. 
But  on  siffidavits  being  produced  from  a  respectable  ware- 
house-man, and  from  Joseph  Hunt,  (who,  together  with 
John  ThurteU  was  a  prisoner  in  Hertford  jail  on  a  charge 
of  murder,)  showing  that  the  plaintifi^s  demand  had  been 
supported  by  a  tissue  of  unparalleled  and  audacious  firaud, 
the  circumstances  attending  which,  although  he  vehe- 
mently suspected  them,  the  defendant  had  no  means  of 
unravelling  till  after  the  trial  ;  so  that  with  regard  to  the 
plaintiff^s  case,  he  was  in  effect  taken  by  surprise.  And 
the  court,  on  this  ground,  granted  a  rule  nisi  for  a  new 
trial. 

So,  where  upon  the  plaintifi^s  evidence,  the  judge  inti- 
mates a  strong  opmion  in  favour  of  the  defendant,  upon  a 
point  decisive  of  the  cause,  and  in  consequence  of  such 
intimation,  the  defendant's  counsel  omits  to  call  evidence 
in  support  of  a  different  point,  intended  to  be  raised  by  way 
of  defence,  the  court  will  direct  a  new  trial.    Thus  in 


(1)  1  Bingham,  339. 
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Le  Fleming  v.  Simpsan.{l)  Trover  for  oak  trees.  Plea 
not  guilty.  It  appeared  the  defendants  had  carried  away 
the  trees  with  tlie  intention  to  use  them  in  a  barn.  The 
plaintiff  endeavoured  to  show  a  custom  for  the  lord  to  enter 
and  cut  and  take  timber  for  his  own  use  ;  and  the  judge 
suggested,  and  called  the  attention  of  the  jury  to  this  cus- 
tom, as  the  sole  question.  The  plaintiff  elected  to  be  non- 
suited, and  the  jury  at  the  request  of  the  judge  foimd 
against  the  custom.  A  new  trial  was  moved  for,  chiefly  on 
the  ground  that  the  plaintiff's  counsel  had  been  prevented 
by  the  intimation  of  the  court,  from  going  into  the  question 
as  to  the  plaintiffs  right,  by  the  custom  of  the  manor,  to 
take  timber  for  building  or  repairs.  And  P&r  Lord  Ten- 
ierden,  Ch.  J. — "  If  the  counsel  for  the  defendant  states  he 
was  instructed  to  prove  the  right  of  the  tenant,  we  take  that 
from  him,  and  grant  a  new  trial."  The  other  judges  con- 
curring, the  rule  was  made  absolute. 

So,  in  Greatwood  v.  Sims.{2)  Action  on  a  surety  bond. 
A  verdict  at  the  sittings  was  foimd  for  plaintiff,  the  cause 
being  undefended  at  the  trial.  The  affidavit  stated,  that 
the  cause  was  a  long  way  off,  and  was  called  on,  and  the 
attorney  not  attending,  it  was  undefended.  That  the  de- 
fendant had  a  good  defence,  and  was  ready  to  pay  the 
money  into  court.  Ellenboraugh,  Ch.  J.  granted  a  new 
trial  on  the  terms  thac  the  money  should  be  brought  into 
comt ;  that  judgment  should  be  given  of  the  term,  in  case 
plaintiff  again  obtained  a  verdict ;  and  that  defendant  should 
forthwith  pay  the  costs  of  the  former  trial,  and  of  this 
application. 

And  in  Ruggles  v.  Hally{3)  where  a  material,  witness 
had  been  regularly  subpoened  by  the  defendant  and  attend- 
ed at  the  circuit,  and  shortly  before  the  cause  was  called 


(1)  1  Man.  &  Ryl.  269.  (2)  2  Chitty's  Rep.  269. 

(3)  14  Johns.  Rep.  112. 
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on,  absented  himself  without  the  knowledge  or  consent  of 
the  party  or  his  attorney,  and  his  abisence  was  not  diacoy- 
ered  until  after  the  jury  was  sworn,  by  which  mecuis  a  Tef  • 
diet  passed  against  the  defendant.  By  the  Court — "  TIm 
motion  is  for  a  new  trial,  upon  the  ground  that  a  witnaa 
subpcBued,  and  who  had  been  attending  on  the  part  of  ttuB 
defendant,  unexpectedly  absented  himself  about  the  time 
the  cause  was  called  on  to  trial,  his  absence  not  beiiig 
known,  until  after  the  jury  was  called.  The  affidavit  0I 
the  witness  accompanies  this  appUcation,  and  shows  very 
clearly  the  materiality  of  his  testimony. — The  de£»Mla|il 
cannot  be  charged  with  such  negligence  as  to  predildc 
himself  on  that  ground.  Knowing  that  the  witness  had 
been  attending  for  several  days,  the  defendant  had  good 
reason  to  believe  he  was  still  there,  and  his  suddenly  ab- 
senting himself  was  matter  of  surprise.  A  new  trial  mosl 
be  granted  on  pajrment  of  costs." 

So,  in  Sargent  v.  Denist(m.{l)  Case  for  sednctimi. 
The  principal  witness  laid  the  seduction  upon  a  day  which 
the  defendant  had  no  reason  to  anticipate,  and  coald  no! 
be  prepared  to  meet,  when  in  fact  he  was  30  or  -40  milei 
distant.  And  upon  this  ground,  among  others  that  tfie 
defendant  was  taken  by  surprise  and  could  clearly  pvo^ 
an  o/i&t,  it  was  moved  to  set  aside  the  verdict  and  fer  s 
new  trial,  which  was  resisted  principally  on  the  ground 
that  it  went  to  impeach  the  witness.  The  court  graflled 
a  new  trial,  and  upon  the  main  point  say  that  the  de« 
fendant  was  guilty  of  no  laches,  upon  the  supposition 
that  he  never  had  connexion  with  the  witness,  and  thai 
her  whole  story  is  a  fabrication.  He  could  not  have  an- 
ticipated that  she  would  allege  the  connexion  to  have 
taken  place,  at  a  period  subsequent  to  his  leaving  the 
neighbourhood,  and  consequently  was  not,  in  the  exercise 


(1)  6  Cowen,  lOe. 
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of  ordinary  diligence  and  discretion,  bound  to  be  prepared 
to  show  when  he  did  leave  it.  Nor  is  the  effect  of  the  te»- 
timony  merely  to  impeach  the  witness.  It  establishes  a 
fact  which  shows  conclusively  that  the  defendant  could 
not  have  been  the  father  of  the  child.  It  does  not  contra- 
dict her  in  an  incidental  circumstance,  but  it  disproves,  or 
has  a  direct  tendency  to  disprove,  the  existence  of  the 
maio  fact  itself. 

So,  in  Jackson  v.  Warford.{\)  Held  that  a  new  trial 
will  be  granted  on  the  ground  of  surprise,  where  the 
attorney  of  one  of  the  parties  had  in  his  possession  a  deed, 
important  to  the  rights  of  the  other  party,  and,  before  the 
trial,  deUvered  it  to  a  third  person,  without  apprising  his 
adversary,  who  subpoened  the  attorney  and  also  gave 
notice  to  him  to  produce  the  deed,  and  on  the  trial  first 
learnt  that  it  was  not  in  his  possession. 

So,  in  Peterson  v.  Barry. {^)    Action  in  assumpsit  and 
verdict  for  plaintiff,  who  now  moved  for  a  new  trial  upon 
an  affidavit,  stating  that  the  jury  had  found  too  httle  for 
him  by  600  dollars  and  the  interest ;  and  that  the  plaintiff 
had  been  surprised  at  the  trial,  by  an  allegation  that  the 
defendant  had  paid  him  a  check  for  500  dollars,  on  the 
Farmers'  and  Mechanics'  Bank,  which  was  sworn  to  by 
two  witnesses,  who  were  perjured.    The  affidavit  proceed* 
ed  to  deny  the  payment  most  explicitly.     These  affidavits 
were  corroborated  by  the  testimony  of  several  witnesses, 
who  were  examined  on  the  motion,  and  Per  Curiam — 
"  This  is  a  case  of  an  extraordinary  nature,  in  which  the 
character  of  both  parties  is  very  much  concerned.     The 
circumstances  proved  to-day  are  material.     The  defendant 
paid  Wright  600  dollars  in  six  notes  for  one  hundred  dol- 
lars each,  of  the  Farmers'  and  Mechanics'  Bank.   This  sum 
with  twenty  dollars  drawn  by  the  defendant  afterwards 


(1)  7  Wendell,  62.  (2)  4  Binn.  481. 


174  NEW  TRIALS.  [Chap.  VL 

from  that  bank,  make  620  dollars,  the  whole  of  his  credit 
in  the  bank.  We  wish  to  know  from  whence  these  600 
dollars  came,  and  the  defendant  will  have  an  opportunity 
of  showing  this  on  another  trial.  On  the  whole  we  are 
of  opinicHi  that  the  case  requires  further  explanation,  and 
therefore  that  there  should  be  a  new  trial." 

3.  But  to  entitle  the  party  to  relief  there  must  be  merits, 
and  the  surprise  must  be  such  as  care  and  prudence  could 
not  provide  against.  The  slightest  negligence  will  defeat 
the  application,  or  occasion  the  imposition  of  rigorous 
terms. 

In  Fourdrinier  v.  Bradbury,{\)  It  appeared  upon  the 
affidavits  that  the  cause  had  been  entered,  as  a  cause  ready 
for  trial,  for  several  days,  in  the  lists  put  up  on  the  outside 
of  the  court.  On  the  day  of  the  trial,  the  special  jury 
causes  having  been  disposed  of,  this  was  taken,  out  of  its 
course,  as  an  undefended  cause.  The  defendant's  attor- 
ney swore,  that  thirty  causes  then  stood  before  it  in  the 
pfBq)er,  and  that  he  always  meant  to  defend  the  cause,  that 
he  had  delivered  a  brief  to  counsel ;  and  that  on  the  morn- 
ing in  question,  he  was  present  at  tlie  sitting  of  the  court, 
and  finding  several  special  jury  causes  appointed,  and  so 
many  common  jury  causes,  which,  in  their  regular  order, 
must  have  been  tried  before  this,  he  went  away,  and  re- 
turned again  at  two  o'clock,  when  he  found  that  this  cause 
had  been  tried.  And  per  Abbott,  Gh.  J.  "  The  circum- 
itance  of  the  cause  being  in  the  list  of  the  day,  is  sufficient 
notice  that  it  may  be  tried  in  the  course,  of  the  day,  at  any 
time,  or  in  any  order,  that  circumstances  might  render 
most  convenient — As  it  is  not  sworn  at  what  time  the 
brief  was  deUvered  to  counsel,  and  as  the  defendant  was 
bound  to  be  ready  at  any  time  in  the  day,  on  which  the 


(1)  3  Barn.  &  Aid.  328. 
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cause  might  have  been  called  on,  a  new  trial  can  only  be 
granted,  upon  the  terms  of  paying  the  costs  of  the  former 
triaL'' 

In  Blackhurst  v.  Bulmer,{\)    The  case  stood  No.  90,  in 
the  printed  list  at  the  sittings  in  term.    The  defendant's 
counsel  objected  to  its  being  tried  out  of  its  turn,  and  de- 
clined to  appear  for  the  defendant.     The  written  list  of 
causes,  afiixed  in  the  usual  way  on  the  outside  of  the 
court,  did  not  extend  beyond  No.  26  of  the  printed  list. 
The  cause,  however,  was  tried  by  Best^  J.,  on  the  ground 
slated  to  him,  that  there  was  no  substantial  defence  to  the 
action,  and  that  there  were  witnesses   for  the   plaintiff 
lenoaining  in  town  on  purpose,  whose  residence  was  in 
Lancashire.    No  affidavit  of  merits  was  now  produced  in 
support  of  the  application.     Abbott^  Ch.  J.  '^  There  is  no 
injustice  in  the  particular  case,  inasmuch  as  the  defendant 
does  not  venture  now  to  swear  to  merits.    Nor  is  there  in 
the  present  instance  any  inconvenience,  either  to  the  coun- 
sel or  the  attorney  for  the  defendant,  for  both  were  in  fact 
preaent  at  the  time  of  the  trial ;  but  the  counsel,  as  a  matter 
of  policy,  did  not  choose  to  appear.    With  respect  to  the 
geueial  rule,  it  may  be  doubted,  whether  the  modem  prac- 
tice of  putting  up  written  lists,  has  not  done  more  harm 
than  good ;  but  at  all  events  it  cannot  be  permitted,  that  a 
Asfcndant  in  any  case  shall  prevent  a  judge  from  trying  a 
canssjin  the  printed  paper,  that  he  may  think  prc^r,  merely 
foi  the  purpose  of  delay,  or  at  least  without  showing  some 
substantial  ground,  either  of  justice  or  convenience.^'  And 
role  refused. 

So,  in  Aiterbury  v.  Fairmanner.i^)  Assumpsit  on 
warranty  of  a  horse.  Plea,  general  issu6,  and  verdict  for 
plaintiff.  Motion  for  new  trial,  on  the  ground  that  the  de- 
fendant had  been  taken  by  surprise,  as  to  the  species  of 
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unsoundness  of  the  horse  set  up  by  the  plaintiff,  and  on 
affidavit  of  a  veterinary  surgeon,  that  there  was  no  such  dis- 
ease known.  But  Per  Curiam,  "  The  plaintiff  made  out 
a  prima  fcmie  ease,  that  the  horse  was  not  sound,  and  the 
defendant  should  have  been  prepared  to  meet  or  rebut  it  at 
the  trial.  The  veterinary  surgeon,  who  has  since  made  the 
affidavit,  might  have  been  then  examined,  or  the  horse 
might  have  been  previously  shown  to  him.  At  all  events, 
it  was  peculiarly  a  question  for  the  jury ;  and  if  the  defend- 
ant had  wished  to  ascertain  the  nature  of  the  unsound- 
ness, he  should  have  taken  out  a  summons  for  that  pur- 
pose." 

In  Bell  V.  Thomp8<m,{l)  the  attorney-general  moved  to 
set  aside  a  verdict  given  for  the  plaintiff,  and  to  be  let  into  a 
new  trial  on  terms.  He  stated  that  a  witness,  on  the  part 
of  the  plaintiff,  had  proved  a  fact  to  the  great  surprise  of 
the  defendant,  and  that  he  had  omitted  to  cross-examine 
him,  or  observe  on  his  evidence  ;  and  on  this  he  grounded 
his  present  motion.  Lord  Ellenboroiigh^  Ch.  J. — "We 
cannot  on  that  ground  grant  a  new  trial.  The  witness 
was  not  impeached  at  all,  and  no  evidence  was  called  (o 
contradict  him,  nor  were  there  any  questions  asked  of 
him." 

A  similar  rule  of  practise  exists  in  New- York.  Jackson 
V.  Roe.{2)  Motion  to  set  aside  a  nonsuit,  and  for  a  new 
trial,  on  the  ground  that  at  the  trial  the  defendant  denied 
the  title  set  up  by  the  plaintiff,  who  was  not  prepared  to 
meet  it,  and  that  he  was  surprised  by  the  defence.  Per 
Curiam. — "  It  is  a  well  settled  rule,  that  a  new  trial  will 
not  be  granted,  because  the  party  came  to  trisd  unprepared, 
and  this  rule  applies  with  at  least  as  much  force  to  the 
plaintiff  as  to  the  defendant.    In  Cooke  v.  Berry,{3)  the 


(1)  2  Chitty's  Rep.  194.  (2)  9  Johns.  Rep.  77. 

(3)  1  WiU.  98. 
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plaintiff  did  not  come  prepared  to  meet  the  defendant's 
plea,  because  he  took  it  to  be  a  sham  plea,  as  he  had  aletter 
ander  the  defendant's  hand,  acknowledging  the  debt,  but 
that  letter  he  was  not  prepared  to  prove,  and  the  defend- 
ant had  a  verdict ;  and  on  motion  for  a  new  trial,  it  was 
denied.  That  was  a  much  harder  case  than  this,  for  there 
.the  plaintiff  lost  his  debt  for  ever ;  but  here  he  was  only 
Qonsaited,  and  whether  he  was  nonsuited  or  had  a  verdict 
against  him,  he  is  equally  at  liberty  to  bring  a  new  suit, 
and  is  only  puftished  in  costs,  for  his  neglect  or  careless- 
ness. The  general  rule  is  too  well  established  to  be 
questioned,  and  too  useful  to  admit  of  innovation."(l) 

In  Yermont,  it  has  been  ruled  that  the  party  must  ex- 
{uressly  show  he  has  sustained  injvry,  and  set  forth  the 
evidence  in  detail,  which  he  would  have  had  but  iai  the 
surprise,  otherwise  the  motion  would  be  denied.  As  in 
Blake  v.  JEfenre,(2)  in  ejectment.  Plea  not  guilty,  and 
verdict  for  the  plaintiff.  Motion  for  a  new  trial,  on  the 
ground  of  surprise,  and  upon  exceptions  taken  at  the  trial. 
Upon  the  point  of  surprise,  the  court  remark — **  The  court 
have  already  suggested  that  this  question  is  addressed  to 
iheir/  sound  discretion,  for  the  purpose  of  doing  justice 
between  the  parties.  Now,  the  defendant  ought  not  only 
to  show  a  surprise,  but  to  show  that  he  is  injured  by  it ;  to 
diow  that,  upon  a  new  hearing,  he  can  make  out  such  a 
title  as  would  probably  be,  not  only  a  legal,  but  equi- 
table defence  to  the  action.  If  he  would  claim  any  thing 
m  account  of  title,  he  should  show  to  the  court  what  that 
title  is.  That,  when  adduced,  may  appear  but  another 
link  in  the  same  chain  of  title  under  the  plaintiff— or  it  may 
appear  so  wholly  defective  as  to  amoimt  to  no  title  what- 
ever." 


(1)  Et  vide  2  Caines,  129,  and  8  CoweD,  273. 

(2)  1  Aikensy  306. 
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So,  in  South  Carolina,  it  has  been  ruled,  a  new  trial 
will  not  be  granted  where  the  surprise  originates  out  of  the 
face  of  a  paper,  on  which  alone  the  right  of  the  plaintiff  to 
recover  depended.  Cockrill  v.  C€Uhoun.{l)  Action  in 
partition.  The  principal  question  turned  upon  the  fiiet, 
whether  the  widow  of  the  testator,  through  whose  will  the 
plaintiff  claimed,  was  since  married  to  one  M^ConnelL 
The  weight  of  evidence  was  with  the  defendant,  and  the 
jury  foimd  accordingly.  The  plaintiff  moved  to  set  aside 
the  verdict,  on  the  ground  of  surprise,  as  to  the  defendant^ 
testimony  to  that  point.  But,  bj/  the  Court, — "  There  may 
be  cases  where  the  court  would  grant  new  trials  on  the 
ground  of  surprise  alone ;  but  it  must  arise  out  of  &cts, 
which  are  in  their  nature  calculated  to  produce  thijt 
effect,  and  against  which  a  party  could  not  be  leasonmbly 
expected  to  be  prepared.  But  that  can  never  be  the  case 
where  it  arises  out  of  the  &ce  of  a  paper,  on  which  alcxie 
the  right  of  the  party  to  recover  depends.  To  grant  a  new 
trial  on  such  grounds,  would  be  to  do  so  ajt  the  will  of  the 
party,  until  they  were  weary  of  litigation.  The  motion 
must  therefore  be  dismissed." 

But  notwithstanding  the  disinclination  of  the  conils  to 
rdieve  against  surprise  occasioned  by  negUgence,  yet 
where  justice  demands,  it  will  be  done ;  and,  if  the  n^M- 
genee  be  really  attributable  to  the  attorney,  he  wiii  be 
directed  to  pay  the  costs.    Thus, 

In  Martyn  v.  Podger.{2)  Trespass  for  carryinfif  aw«y 
goods.  Plea  not  guilty.  The  plaintiff  claimed  the  goods 
by  a  bill  of  sale  from  his  son.  The  defendants  justified  as 
bailifis,  on  a  writ  of  fieri  fcunaSj  on  a  judgment  against  iht 
son  William  Martyn?  by  one  Pullin.  Owing  to  inad^roF- 
tence,  the  defendants  had  not  the  judgment  to  produce  at 
the  trial,  and  there  was  therefore  a  verdict  for  the  plaintiff. 


(1)  1  Nott  db  M'Cord,  285.  *  (2)  5  Btmr.  2631. 
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But  for  this  there  had  been  a  verdict  for  the  defendants,  it 
being  a  case  of  gross  fraud.  Upon  a  motion  for  a  new 
trial,  Lord  Mansfield  observed :  "  The  bailiflSs  are  only 
nominal ;  the  plaintiff  in  the  original  action,  Hugh  Pullin, 
is  to  be  considered  as  the  creditor  of  William  Martyn,  the 
son  of  the  present  plaintiff.  The  copy  of  the  judgment 
onght  to  have  been  produced.  But  the  verdict  arises  from 
a  dq>  and  inadvertence ;  it  is  against  law  and  justice.  The 
phifitiff  has  no  merits.  The  bill  of  sale  was  fraudulent; 
die  mm  remained  in  possession.  The  recovery  is  mani* 
festly  contrary  to  reason  and  justice."  Therefore  his 
knUup  and  the  court  were  unanimous,  that  there  should 
be  a  new  trial.(l) 

Ab  illustrative  of  the  other  branch  of  the  rule,  De  Rou- 
fignf  V.  PeaZ6,(2)  on  a  motion  for  a  new  trial,  may  sufSce. 

This  cause  had  stood  first  in  the  cause  paper  for  trial 
Bta  sittings  in  term.  When  the  cause  was  called  on, 
the  defendant's  attorney  had  delivered  no  brief  to  his 
counsel,  although  he  had  had  a  consultation  with  him  the 
preceding  night ;  and  the  cause  being  thus  undefended,  a 
verdict  passed  for  the  plaintiff.  Soon  after  the  verdict  had 
been  recorded,  the  defendant's  attorney  came  into  court 
wkfa  the  brief,  to  instruct  his  counsel  to  defend  his  cause; 
The  Ccwrt  held  that  it  would  be  only  encouraging  the 
negligence  of  attorneys,  to  grant  such  an  indulgence  in 
the  ordinary  way,  at  the  client's  expense ;  attorneys  oug^t 
to  know  that  they  are  amenable  to  their  clients  for  the  con- 
saqdences  of  such  neglect ;  neither  would  it  be  putting  the 
pluintiff  in  the  same  situation,  if  they  were  to  grant  the 
mle  en  the  payment  of  costs  between  party  and  party ; 
Aey  therefore  granted  a  rule  nisiy  which,  on  a  subsequent 
day,  was  made  absolute  for  a  new  trial,  upon  payment  by 


(1)  Kt  vide  4  Monroe,  4,  and  5  Ibid.  440.       (2)  3  Taunt.  4S4. 
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the  defendant's  attorney^  out  of  his  own  pocket,  of  all  cosIb, 
as  between  attorney  and  client. 

4.  When,  in  the  prc^ess  of  the  trial,  the  cause  sufSen 
injustice,  from  the  honest  mistake  of  the  party  or  his  coun- 
sel, rehef  will  be  extended  by  granting  a  new  triaL 

Thus,  where  the  counsel  were  misled  by  an  iutimalioiurf 
the  court,  as  in  Le  Fleming  v.  Simpson^il)  already  ciled. 
The  judge  intimated  a  strong  opinion,  and  the  comiael 
having  therefore  omitted  to  call  evidence,  the  couit,  £xr 
that  reason,  directed  a  new  trial. 

So,  in  Durham  v.  Baxter.{2)  Action  in  assuBa|NBt 
The  plaintiff  had  submitted  his  proof,  and  the  defendant^ 
counsel  was  proceeding  to  examine  witnesses,  but 
stopped  by  the  court,  who  stated  to  the  jury  that  the 
dence  exhibited  by  the  plaintiffs  was  insufficient  4br  them 
to  recover  upon ;  that  all  which  appeared  was,  that  the 
plaintiffs  had  purchased  the  bill,  trusting  to  the  signatoie 
of  the  drawer  and  endorser ;  that,  as  they  had  not  required 
the  endorsement  of  Baxter,  he  was  not  liable,  if  it  should 
be  returned,  unless  he  had,  at  the  time  of  its  transfer  to  the 
plaintiff,  by  an  affirmation  that  it  was  a  good  bill,  induced 
them  to  take  it.  The  jiury  nevertheless  returned  a  verdict 
for  the  plaintifis  for  600  dollars.  A  motion  was  made  by 
the  defendant's  counsel  fer  a  new  trial, — and  upon  the 
aforegoing  report  being  read,  the  court  said  they  were  all 
satisfied,  without  considering  the  legality  of  the  judge's  di- 
rection, that  the  cause  must  again  be  sent  to  another  jury. 
The  defendant,  without  any  fault  on  his  part,  had  not  heen 
heard,  and  although  a  review  was  open  in  this  case,  they 
did  not  require  him  to  waive  it,  as  in  fact  he  had  had  no 
trial. 

But  it  would  appear  the  intimation  of  the  court  moat  be 


(1)  1  Bfan.  db  RyL  26a  (2)  i  Mus.  Rep.  70. 


Ch^.  VI.]      ABSENCE,  SURPRISE,  MISTAKE.  181 

something  more  than  a  mere  suggestion.  If  the  judge 
manifestly  intends  that  the  counsel  should,  notwithstand- 
ing the  intimation,  exercise  his  own  discretion,  and  take 
the  risk,  and  he  elects  to  acquiesce  in  it,  a  new  trial  will 
not  be  granted. 

In  Beekman  v.  Bemiis,{\)  AAer  the  plaintiff  rested 
his  cause  at  the  circuit,  on  the  trial  of  a  question  of  £Eict, 
the  defendant's  counsel  called  a  witness  on  his  part,  who 
was  sworn  ;  but  the  judge  intimated  an  opinion  in  favour 
of  the  defendant  on  the  question,  and  the  counsel  forebore 
to  examine  the  witness,  or  introduce  any  further  testimony, 
and  this  though  the  defendant  urged  him  to  go  on  with  his 
proof.  The  jury  found  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  among  other  causes,  for  this,  that 
he  had  not  a  full  and  &ir  trial,  owing  to  its  interruption 
by  an  intimation  firom  the  judge.  Upon  this  point  the 
Court  say,  "  After  the  plaintiflf  rested  his  cause,  the  de- 
fendant called  a  witness  who  was  sworn ;  but  before  he 
gave  any  evidence,  the  judge  intimated  to  the  counsel  for 
the  defendant,  that  it  was  hardly  necessary  in  the  then 
state  of  the  cause,  for  the  defendant  to  give  any  evidence ; 
and  no  evidence  was  offered  on  the  part  of  the  defendant. 
The  judge  did  not  exclude  any  testimony.  He  gave  the 
counsel  to  understand  that  his  impressions  were  favour- 
able to  the  defendant,  not  that  the  cause  was  directly  in 
their  favour.  They  offered  no  farther  evidence,  reposing 
on  that  already  given ;  and,  undoubtedly,  satisfied  that, 
with  the  intimation  from  the  court,  they  might  safely  sub- 
mit their  cause.  They  did  submit  the  cause  under  these 
circumstances,  and  thereby  assented  to  incur  the  risk,  if 
any,  of  not  adducing  further  evidence." 

So,  in  Jackson  v.  Cody,(2)  in  ejectment.  After  the  tes- 
timony on  both  sides  had  closed,  and  when  the  counsel  for 


(1)  7  Cowen,  29.  (2)  9  Cowen,  140. 
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the  defendant  rose  to  address  the  jury,  his  honour  the  judge 
remarked,  that  he  considered  the  case  as  depending  on  ques- 
tions of  law  and  not  of  fact,  and  that  he  should  so  chai^ 
the  jury ;  and  that  he  should  also  charge  them  that,  upon 
the  whole  matter,  the  plaintiflF  was  entitled  to  recover  five- 
ninths  of  the  premises  in  question ;  upon  which  the  de- 
iG^dant's  counsel  omitted  to  sum  up  the  cause,  and  his 
honour  directed  the  jury  to  find  a  verdict  for  the  plaintifl^ 
which  they  accordingly  did.  On  motion  for  a  new  trial, 
this  ground,  among  others,  was  taken,  that  the  coun* 
sel  were  not  permitted  by  the  judge  to  address  the  jury. 
Upon  which  the  court  observe  :  "  The  counsel  were  not 
precluded  from  going  to  the  jury.  The  case  states  that 
the  counsel  for  the  defendant  rose  to  address  the  jury,  when 
the  judge  stated  his  views  of  the  case,  and  remarked,  in 
conclusion,  that  he  should  charge  the  jury  that  the  plain- 
tiff was  entitled  to  recover  five-ninths  of  the  premises  in 
question  ;  upon  which  the  defendant's  counsel  omitted  to 
sum  up  the  cause.  This  was  a  voluntary,  not  a  compul- 
sory, relinquishment  of  his  right  to  address  the  jury.  The 
motion  for  a  new  trial  must  be  denied." 

And  should  the  mistake  arise  from  any  other  cause, 
and  be  such  as  may  happen  to  parties  or  their  counsel  ex- 
ercising ordinary  care  and  prudence,  the  court  will  relieve 
them,  by  setting  aside  the  verdict,  where  injustice  would 
otherwise  be  done. 

In  Smith  v.  Cuff.{l)  New  trial  granted  on  payment 
of  costs,  where  plaintiff  was  nonsuited  on  the  ground  that 
there  was  no  special  memorandum,  and  the  writ  was  not 
in  court  to  prove  the  commencement  of  the  action,  and  the 
cause  of  action  accrued  after  first  day  of  term. 

In  nAguilar  v.  Tobin.{2)  Various  actions  on  poli- 
cies of  insurance  and  verdicts  for  the  plaintiff.    A  rule  to 


(1)  3  Okitty't  Rep.  271.  (2)  2  Marshall,  866^ 
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low  cause  why  the  verdicts  should  not  be  set  aside  "was 

ibtained,  on  an  affidavit,  which  stated,  that  the  clerk  of  the 

^^Eidmiialty  had  omitted  by  mistake  to  bring  with  him  the 

iiaiecessary  documents,  and  also  stating  a  letter,  from  the 

^secretary  to  the  admiralty,  informing  the  defendant  that 

-those  docmnents  should  be  produced  on  a  second  trial  of 

the  cause.     Lord  Chief  Justice  Gibbs — "We  will  oon- 

^aoB  the  defendant  to  the  point  which  he  has  raised  ;  but 

±1  sach  a  case  as  this  we  cannot  refuse  to  permit  his  going 

into  this  defence.  The  money  should  however  be  brought 

into  court,  because  this  is  a  defence  which  does  not  go  to 

the  merits.    But  only  in  the  present  action ;  for  though 

there  aie  circumstances  under  which  we  should  direct  the 

money  to  be  paid  into  court  in  all  the  actions,  yet  where 

z  defendant  has  been  deprived,  by  mistake,  of  a  part  of  the 

^ndencey  I  think  that  is  a  condition  which  should  not  be 

unpoeed.'' 

And  in  Weak  v.  CaUawaf/,{l)  in  ejectment.    On  the 

trial,  the  lessors  of  the  plaintiflf  failed  in  proving  their  case; 

beeaose  wbea  they  had  shown  that  he  was  married  to  a 

waman  of  the  name  of  Joanna  Forrest,  the  defendants 

proved  that  Joanna  Forrest  had  been  married  to  another 

peiBCHL  They  afterwards  discovered,  by  the  register,  which 

they  had  not  been  able  to  find  before  the  trial,  that  the 

gmid&ther  had  been  married  to  Ann  Forrest,  and  upon. 

^bstthey  moved  for,  and  obtained  a  rule,  to  show  cause 

^^bf  there  should  not  be  a  new  trial,  on  an  affidavit  stating 

^  above  fects.    The  court  saying  that  this  was  a  case  in 

^i^ich  the  making  absolute  the  rule  which  had  been  granted 

W  a  new  trial,  could  not  operate  to  the  injury  of  the  de- 

*^^dants,  and  might  assist  the  justice  of  the  case,  under  the 

^^''cuiiistances,  made  the  rule  absolute. 

^  a  case  in   Vermont,  Starkweather  v.    Loomis,{2) 


(1)  7  Price,  677.  (2)  2  Vermont  Rep.  573. 
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A  new  trial  was  granted  as  for  surprise,  where  evi- 
dence was  excluded,  which  was  offered  in  reliance  upon 
a  reported  case.  The  action  was  debt  on  a  justice's  judg- 
ment of  a  neighbouring  state,  and  the  defendant  pleaded 
nil  debet,  relying  upon  the  case  of  King  v.  Van  Gt/c{er,(l) 
that  it  was  to  be  treated  as  a  foreign  judgment.  On  the 
trial,  however,  it  was  held  otherwise ;  and  he  was  pre- 
vented from  going  into  evidence  of  the  merits  of  the  origi- 
nal judgment,  which  he  had  had  no  opportunity  of  inquir- 
ing into  in  the  other  state.  The  court  held  that  he  was  sur- 
prised by  the  case  reported,  and  no  laches  being  imputable 
to  him,  granted  a  new  trial  on  pa3^ent  of  costs. 

So,  in  Daniel  v.  Rose.{2)  Where  on  the  argument  of  a 
case,  in  the  constitutional  court  of  South  Carolina,  it  was 
discovered  that  a  conveyance  was  made  by  A.  and  his 
daughter  B.,  who  in  the  argument  below,  had  been  con- 
sidered as  the  wife  of  A.,  a  new  trial  was  granted.  The 
court,  putting  their  decision  on  this  ground,  observe,  ^^the 
object  of  granting  new  trials  is,  that  justice  may  be  done 
between  the  parties ;  and  when  the  court  clearly  sees,  that 
a  case  has  not  been  fairly  tried  upon  the  merits,  and  Aat 
without  fault  of  the  party,  justice  and  reason  require  that 
a  new  trial  should  be  granted.  Now  the  discovery  made 
for  the  first  time  on  the  argument  of  this  case — that 
Rosanna  is  called  the  daughter  in  the  deed  to  Alexander 
Rose,  and  not  the  wife  of  Henry  Brown — raises  the  strong- 
est presmnption  that  there  was  some  mistake  in  the  parol 
evidence  adduced  on  the  trial  below.  And  it  is  extraordi- 
nary, (but  most  certainly  true,)  that  this  &ct  had  escaped 
the  observation  of  the  court,  and  the  counsel  on  bothsides^ 
on  two  trials  in  the  circuit  court,  and  a  previous  argument 
in  this  court ;  for  until  now  she  has  been  uniformly  re- 


(1)  Chipman,  59.  (2)  1  Notl  &  M'Cord,  33. 
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iided  as  the  wife,  and  not  the  daughter  of  Henry  Brown, 
^jyfaich,  in  my  mind  is  a  fact  of  the  first  importance  in  the 


n 


So,  in  North   Carolina,  in  Palmer  v.  Popelitt<m,{l) 
here  an  objection  was  taken  on  the  trial  to  a  bill  of  sale, 
'■)ecaase  r^2[istered  in  the  wrong  county,  and  on  a  former 
'Aial  between  the  same  parties,  the  bill  of  sale  had  been 
without  objection,  the  court  set  aside  a  nonsuit  found- 
on  the  objection,  upon  payment  of  costs,  on  the  ground 
of  surprise,  and  to  promote  the  justice  of  the  case. 

Upon  the  same  principle  also,  in  Kentucky^  in  Boyce  v. 
irQdeT^{2)  a  new  trial  was  granted  on  the  ground  of  sur- 
prise, produced  by  the  rejection  of  a  deed  which  the  party 
beJieved,  and  had  a  reasonable  ground  to  believe,  from  the 
circumstances,  was  admissible. 

So,  where  counsel  suffered  a  verdict  to  pass  against  his 
dioDt,  without  a  trial,  clearly  by  mistake,  and  to  his  pre- 
Mdioe,  the  supreme  court  of  New  Hampshire,  in  Riley  v. 
B^g^ergonji^)  granted  a  new  trial.  And  in  Winn  v. 
^mmg^^  in  Kentucky,  the  same  principle  has  been 
adopted.  And  it  has  been  held  that  where  a  verdict  is  not  the 
i^siilt  of  a  compromise  of  doubtful  rights,  but  of  the  error 
oT  the  court,  or  the  mistake  of  the  counsel  transcending  his 
POMreiSy  a  new  trial  will  be  granted. 

Bat  the  court  will  not  allow  motions  grounded  on  mistake 
^  prevail  against  the  justice  of  the  case,  nor  unless  the  mis- 
^i^ice  be  wholly  free  from  blame.  This  rule  presents  the  true 
S>t>imds^  blameless  mistake,  and  injury  to  the  party ;  and 
^  tlie  latter  in  seeking  reUef  do  not  satisfy  the  court  in 
^tUx  respects,  the  motion  will  be  denied. 

A.  motion  for  a  new  trial  on  the  ground  of  mistake  was 
fl^fiKfore  refused  in  Wits  v.  Polehampton,{5)  being  con- 


C 1)  1  Hawks,  307.  (2)  2  J.  J.  Marsh.  515. 

C3)  5  New-Hampshire  Rep.  531.      (4)  1  J.  J.  Marsh.  52. 
C5)  2  Salk,  647. 
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tnuy  to  justice.  It  was  moved  for  a  new  trial,  because  the 
defendant  having  pleaded  a  composition,  had  forgot  to 
cany  down  witnesses  to  prove  the  subscribers'  hands ;  and 
the  motion  was  denied  because  the  debt  was  honest  And 
£hltj  Ch.  J.,  remembered  where  debt  on  a  bond  was 
brought  against  an  heir,  who  pleaded  riens  per  discent^ 
but  the  verdict  went  against  him  by  omitting  to  bring  the 
settlement  to  the  trial ;  and  the  court  being  moved,  refused 
to  grant  a  new  trial,  because  it  was  an  honest  debt 

So,  where  a  defendant  by  the  mistake  of  his  attorney, 
pleads  a  plea  which  does  not  cover  his  defence,  and  on 
trial  a  verdict  is  therefore  against  him,  the  supreme  court 
will  not  for  that  reason  grant  a  new  trial.  McNeish  v. 
SiewarL{l)  It  was  an  action  on  covenant  of  seisin.  Plea 
mm  est  factum^  and  verdict  for  plaintiff.  Motion  to  siet 
the  verdict  aside  on  an  affidavit,  stating  that  the  plea  was 
put  in  under  a  mistaken  supposition  by  the  attorney  for  the 
defendant,  that  the  plaintiff  must  prove  a  breach,  and  Ae 
defendant  might  show,  in  his  defence,  any  matter  which 
would  go  to  defeat  or  diminish  the  amount  of  the  plaintiffs 
recovery,  and  that  the  plaintiff  did  not  pretend  a  failnie  of 
title  as  to  all  the  land  conveyed.  But,  Per  Curiam — 
''  We  cannot  receive  this  excuse  as  a  ground  for  the  relief 
sought.  Though  it  appears  to  be  founded  in  good  fiudi, 
j^  a  contrary  practice  would  lead  to  endless  excuses 
founded  in  mere  pretence.  Afler  the  defendant  has  gene 
to  trial  upon  pleadings  which  do  not  cover  his  d^nce, 
and  has  a  verdict  against  him,  it  is  too  late  for  him  to  move 
for  an  amendment  He  must  go  down  to  trial  prepar- 
ed."(2) 

So,  in  Gorgerai  v.  McCarty,{3)  held  that  Ae  mi^ake 
of  the  party  or  his  counsel,  is  no  ground  for  a  new  trial. 
What  the  court  meant  by  mistake,  is  explained  in  their 


(1)  7  Cowen,  474.  (2)  Bt  ride  7  Cowen,  369. 

(3)  1  Teates,  853. 
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opinioii,  and  is  reconcilable  with  the  cases  cited  in  sup- 
port of  the  preceding  rule.  "  The  plaintiff  was  nonsuited 
for  want  of  testimony,  the  ordinary  case,  not  so  much  of 
mistake,  as  the  absolute  want  of  evidence."  And  upon  this 
they  say,  "  We  know  of  no  case  in  the  books,  where  a  non- 
salt,  entered  for  want  of  testimony  on  the  part  of  the  plain- 
tiff at  the  trial,  has  been  taken  off;  nor  do  we  apprehend 
the  mistake  of  the  party  or  his  counsel  to  be  a  ground  for 
a  mw  trial." 

6.  But  the  court  will  not  relieve  the  party  from  the  con- 
sequences of  mere  ignorance,  inadvertence  or  neglect,  by 
granting  a  new  trial. 

Thus,  if  the  party  or  his  counsel  omit  to  put  forward  a 
daim  at  the  trial.  So  ruled  in  MDermott  v.  The  United 
States  Insurance  Company, {I)  Action  upon  a  policy,  and 
verdict  for  the  defendants,  with  points  reserved,  one  of 
which  was,  as  to  whether  an  award  which  had  been  made 
l>etween  the  parties  was  final.  The  parties  had  offered 
Bvidence  on  the  present  claim,  and  the  arbitrators  had 
indorsed  upon  their  submission,  that  '^  having  examined  all 
the  evidence  offered  by  the  parties,  they  are  of  opinion  that 
proof  has  not  been  produced  sufficient  to  estabUsh  a  claim 
■gainst  the  United  States  Insurance  Company,  for  loss  on 
the  policies,  Nos.  2268  and  2269,  dated  6th  December, 
1809,  per  schooner  Emily j  Captain  De  ^Weeve"  Held, 
that  an  award  in  a  suit  on  a  policy  of  insurance,  that  proof 
had  not  been  produced  sufficient  to  establish  a  claim  against 
the  defendant,  is  as  much  as  saying  that  the  plaintiff  had  no 
caose  of  action,  and  is  final  and  conclusive,  and  the  court 
will  not  grant  a  new  trial  on  the  ground  of  a  claim  which 
the  party  might  have  brought  forward  at  the  trial,  and  did 
aot(2) 


(i;  3  Seig.  &  RawLa04.  (2)  £t  vide  6  Monroe,  147. 
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So,  if  the  party  n^lect  to  apply  in  time  to  a  court  of  law^ 
for  a  new  trial,  it  will  be  refused  in  equity.     In  BcUemam^ — 

T.  Willoe.{l)    The  defendant  had  a  verdict.     Bateman 

conceiving  that  he  had  good  grounds  to  impeach  this  ver — 
dicij  directed  a  motion  to  be  made,  and  filed  an  afSdavit^ 
for  the  purpose,  but  by  some  mistake,  notice  of  the  motion: — 
was  not  given  until  after  the  period,  within  which,  by 
rules  of  the  court  of  exchequer,  it  was  competent  to  him  t( 
give  it,  and  the  court  therefore,  on  that  ground,  and  without;^ 
going  into  the  merits  of  the  application,  refused  to  distuiL^ 
the  verdict.    Thereupon  the  present  bill  was  filed,  statin^^ 
that  there  were  unreasonable  charges  in  the  plaintiflfs  bills.^ 
The  bill  prayed  an  account  and  injunction.    The  chan — 
cellor,  Redesdale,  dismissed  the  bill,  remarking,  among^ 
other  things  :  "  Whether  Willoe  had  a  right  to  the  charges 
or  not,  was  a  matter  capable  of  being  laid  before  a  jury^ 
and  if  Bateman  had  showna  that  he  ought  to  have  credit  for 
these  sums,  credit  must  have  been  given  him,  if  he  took  th^ 
proper  means  for  that  purpose.    Then  an  apphcation  is 
made  to  the  exchequer  for  a  new  trial,  which  I  understand, 
to  have  been  grounded  on  the  same  matters  that  are  mad9 
the  groimd  of  the  present  suit,  but  the  notice  was  too  late^ 
and  the  court  refused  a  new  trial.     That  court  has  esta- 
blished  a  rule  necessary  for  the  purposes  of  justice,  and 
being  so,  it  would  be  contrary  to  those  purposes  if  I  should 
break  through  it.     I  should  render  that  rule  nugatory  and 
defeat  justice,  if  in  every  case  where  the  party  has  n^Iected 
to  apply  in  due  time  to  the  court  of  law,  he  should  be  at 
liberty  to  come  into  equity  for  a  new  trial." 

In  cases  of  surprise,  the  situation  of  the  plaintiff  diflfers 
iirom  that  of  the  defendant.  When  he  is  surprised  by  the  pro- 
duction of  unexpected  evidence  at  the  trial,  he  maysubmittoa 
nonsuit;  and  if  he  neglects  it,  he  will  not  be  reheved,unlessbe 


(1)  1  Sch.  &  Lef:  20t 
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^WBs  prevented  from  being  nonsuited  by  fraud  or  accident. 
Thus  in  an  issue  out  of  chancery,  upon  a  motion  for  a 
new  trial,  because  the  defendant  had  produced  evidence, 
by  surprise,which  the  plaintiflf,  if  prepared,  could  have  an- 
swered, one  main  reason  for  denying  the  motion  was, 
that  the  plaintiff  suffered  a  verdict  to  be  given  when  he 
might  have  been  nonsuited.(l) 

In  Harrison  v.  Harrison,{2)  which  w€is  an  action  for 
the  balance  of  an  account  for  work  done,  the  jury  believing 
the  defendant's  witnesses,  who  proved  an  acknowledgment 
on  the  part  of  the  plaintiff,  that  he  had  been  paid,  found  for 
file  defendant.  Peake,  sergeant,  obtained  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial  on  the  ground 
of  surprise,  on  affidavits  stating  that  the  witnesses  on  the 
part  of  the  defendant  at  the  trial,  who  swore  that  the  plain- 
tiff had  acknowledged  having  received  money  from  the  de- 
fendant, had  since  been  heard  to  say,  that  they  had  been  in 
effect  suborned  by  the  defendant,  and  had  sworn  what  was 
not  true.  It  was  also  sworn  that  the  defendant  had  applied 
to  several  persons,  endeavouring  to  induce  them  to  state  at 
the  trial,  that  they  had  been  present  at  conversations 
wherein  the  same  acknowledgments  had  been  made.  There 
were  other  affidavits  in  which  it  was  stated  that  the  defend- 
ant's witnesses  had,  after  the  trial,  acknowledged  that  they 
had  been  suborned,  and  had  perjured  themselves ;  detailing 
minutely  various  conversations  wherein  they  had  done  so. 
Affidavits  were  submitted  on  the  part  of  the  defendant,  de- 
nying these  facts.  Wood,  Baron. — "  It  would  be  a  very 
bad  precedent,  if  we  were  to  make  this  rule  absolute.  The 
consequence  would  be,  that  we  should  have  a  vast  number 
of  new  trials  applied  for,  charging  the  witnesses  of  the  suc- 
ceeding party  with  perjury.     There  are  besides  other  rea- 


(1)  Richards  v.  Syma,  Bullei'sN.  P.  326.         (2)  9  Price,  89. 
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in  this  case  for  (li3chars:iD^  the  rule. — The  ground  of 
die  application  was  surprise.  I  hare  no  doubt  that  the 
plainriff  was  surprised  when  the  defendant  proved  his 
acknowledgment,  of  having  received  money  from  him  for 
which  he  had  not  thought  proper  to  account,  and  was  pro- 
ceeding to  recover  by  this  action.  If  that  had  nol  been 
true,  he  should  hare  requested  to  be  nonsuited^  that  he 
might  have  become  better  prepared  in  another  action ;  but 
he  chose,  notwithstanding,  to  go  on  and  take  the  chance  of 
a  verdict,  by  letting  the  case  go  to  the  jury,  in  the  hope, 
perhaps,  that  they  would  disbelieve  the  defendant's  wit- 
nesses. Now  suppose  we  should  grant  a  new  trial,  the 
plaintiff  might  again  take  the  chance  of  being  believed,  and 
if  not,  he  might  apply  to  the  court  again  on  the  same 
grounds.  It  would  become  a  common  course  on  all  occa- 
sions of  failure,  if  this  were  to  be  tolerated,  for  a  plaintiff 
instead  of  choosing  to  be  nonsuited,  as  he  ought  to  have 
done  in  this  case,  for  that  is  the  only  proper  course — to  try 
first  what  the  jury  will  do  for  him,  and  if  he  should  fiul,he 
will  then  apply  to  the  court  out  of  which  the  record  issues 
£>r  a  new  trial.  It  is  impossible  to  grant  or  listen  to  such 
an  apphcation.'Xl) 

So,  in  Oswald  v.  Ty/^r.(2)  Appeal  from  the  decree  of 
the  court  of  chancery  den^ong  a  new  trial.  The  grounds 
of  the  application  are  contained  in  the  opinion  of  the 
court,  who  affirmed  the  decision,  two  out  of  three.  By 
the  President. — "  Upon  the  facts  in  the  case,  it  does 
not  appear  that  any  fraud  was  practised  by  tlie  defendants 
by  which  this  negligence  on  the  part  of  the  plaintiff  was 
produced,  nor  does  it  appear  that  there  was  any  obstacle 
imputable  to  the  defendants,  to  prevent  their  counsel,  after 
the  testimony  was  disclosed /raw  suffering  a  nonsuit.  He 
freely  submitted  the  case  to  the  jury,  and  look  the  chance 


(1)  Et  vide  6  Moore  &  Payne,  229.  (2)  4  Randolph,  19. 


Ckap.  VL]     ABSENCE,  SURPRISE,  MISTAKE.  191 

of  a.  verdict  in  his  fkvour.    The  application  then  for  relief 
is  solely  on  the  ground  that  great  injustice  has  been  done 
them  in  the  trial  at  law.    It  seems  to  me  very  clear,  that 
if  SL  party  n^ects  to  avail  himself  of  his  remedies  for  in- 
justice done,  a  court  of  equity  ought  not  to  interfere. 
rrttis  doctrine  is  the  more  reasonable  in  its  application  to 
plaintiffs  at  law  than  to  defendants.    The  former  alwa3r8 
'e  it  in  their  power,  in   a  case  like  the  present,  to 
xelieved  against  surprise  on  the  trial  if  any,  by  suffering 
Lonsuit.    They  are  not  compelled,  as  defendants  are,  to 
sixlsmit  their  case  to  the  jury." 

.And  in  Willard  v.  Wetherbee,[l)  Held,  that  when  a 
is  surprised  at  a  trial  by  the  evidence  upon  a  parti- 
point,  it  is  a  good  cause  for  motion  to  delay  the  trial, 
where  no  such  motion  is  made;  it  is  not  a  good  ground 
a  subsequent  motion  for  a  new  trial. 
A  8tiU  stronger  reason  exists  in  this  country  for  refusing 
m.  ziew  trial  to  a  plaintiff,  upon  the  ground  of  surprise  or 
nustake,  where  the  practice  has  been  introduced,  of  allow- 
a  juror  to  be  withdrawn  and  retaining  the  cause  upon 
calendar,  instead  of  nonsuiting  a  plaintiff  for  a  defect 
his  proof.(2)    This  rule  has  been  held  to  apply  also  to 
ca8es.(3)    And  although  in  England  the  plaintiff 
^5axinot  be  permitted  to  withdraw  the  record,(4)  yet  he  has 
^    ^nght,  upon  his  cause  being  called  on,  to  request  the 
*^^^cwing  of  the  jury  to  be  suspended  until  his  witnesses 
'^^'^  been  called  ;  and  if  they  be  absent,  the  counsel  may 
^^ttdraw  the  record,  and  thus  avoid  a  nonsuit,  which,  if 
*^^  jury  had  been  first  sworn,  he  must  have  submitted 


^1)  1  New-Hampshire  CaRes,  118. 

<2)  Gra.  Prac.  252.     Et  vide  Tke  People  v.  The  New-  York 

Pleeu,  8  Cowen,  127. 
<3)  United  States  v.  Coolidge,  2  Gallison,  364. 
ii)  1  Chit.  Axch.  273. 
(6)  Ebpper  y.  SmUk,  1  Moody  db  Malkin,  115. 
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The  same  rule  applies,  where  counsel,  from  motiveB  of 
prudence,  omit  evidence  which,  upon  reflection  they  think 
if  introduced,  would  have  benefitted  their  cause. 

As  in  Spang  v.  Hog,{l)  The  plaintiff"  had  sued  the  de- 
fendant in  trespass  and  in  slander.  The  latter  case  wm 
first  called  and  tried,  and  the  counsel  declined  giving  any 
evidence  that  might  look  like  a  justification,  and  so  swell 
the  damages.  The  jury  found  a  verdict  of  £100  damages. 
The  trespass  came  on,  and  upon  a  full  disclosi|re  of  the 
circumstances,  there  was  a  verdict  for  the  defendant  The 
defendant  then  moved  for  a  new  trial  in  the  slander  soity 
on  the  ground  of  evidence  he  had  thought  proper  to  sup- 
press, and  of  excessive  damages.  But,  Per  De  Grejff  CSh. 
J. — "  The  only  grounds  upon  which  this  rule  can  be  sap* 
ported  are,  either  first,  because  the  defendant  might  hscve 
given  evidence  in  mitigation  of  damages,  which  tfan  ik 
appeared  prudent  to  omit.  This  was  never  a  ground  fixra 
new  trial.  Hardly  a  case  happens  where  evidence  of  some 
kind  or  other,  is  not,  in  discretion,  kept  back.  And  it  would 
be  of  fatal  consequence  to  give  the  parties  an  oppoitanity 
of  introducing  new  evidence  when  they  see  where  the  caose 
presses." 

So,  if  the  leading  counsel  at  nisi  pritis,  take  one  line  of 
case  contrary  to  the  opinion  of  his  junior  counsel,  the  court 
will  not  permit  the  junior  counsel  to  obtain  a  new  trial 
upon  the  ground,  that  he  was  prepared  with  evidence  to 
support  another  line  of  case,  which  his  leader  repudioled. 
Thus  held  in  Pickering  v.  Dowsofi,{2)  Action  for  deceit 
in  the  sale  of  a  ship.  The  judge  was  of  opinion  upon  the 
evidence,  that  the  defendants  were  not  liable  in  law,  and 
directed  a  nonsuit.  Motion  for  a  rule  nm,  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  The  counsel  on  the  argu- 
ment took  a  different  line  of  case  from  that  adopted  at  the 


(1)  2  W.  Black.  802.  (2)  4  Taunt  779. 
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,  on  which  Gibbs,  J.  observed :  — "  My  brother  Best, 
led  the  cause,  used  his  discretion  at  the  trial  and  did 
lU^-ft.  go  on  this  line  of  case.  If  the  counsel  who  leads  the 
f^-nsM-se  takes  one  line,  and  the  judge  and  jury  decide  on  the 
Uis.^  taken  by  the  leader,  the  junior  counsel  also  must  con-^ 
himself  to  the  line  taken  by  the  leader.  This  matter 
stated,  and  I  repeatedly  called  for  evidence  of  this  sort, 
aad  under  the  direction  of  the  leader  none  such  was  pro- 
daoed." 

"For  a  client  is  bound  by  the  conduct  of  his  advocate. 

Sally.  Stothard.(l)   Verdict  for  defendant,  and  motion  to 

set  it  aside,  and  for  a  new  trial.     The  action  was  brought 

for  refusing  to  receive  some  linseed,  which  the  plaintiff  had 

contracted  to  deUver  within  fourteen  days,  the  price  being 

payable  at  the  time  of  delivery.     A  portion  of  the  Unseed 

had  been  delivered,  and  the  question  was,  whether  the 

defendant  was  obliged  to  receive  the  remainder,  an  altera* 

tioQ  having  taken  place  in  the  price  of  the  article.     The 

scticHi  was  resisted  on  the  ground,  that  the  defendant  had 

«PPW  for  the  delivery  of  the  remainder  of  the  linseed, 

>fid  that  the  answer  was,  tliat  plaintiff  had  not  got  it  all  to 

^yet.  It  was  now  observed  in  support  of  the  motion  for  a 

*^  trial,  that  the  plaintiff's  clerks,  to  whom  this  application 

*^  heen  made,  were  in  court,  and  the  plaintifi's  attorney 

^**ed  them  to  be  called,  but  that  the  counsel  declined  to 

P^^^^  that  course,  and  that  ultimately  the  verdict  passed 

^  4e  defendant.    Lord  Ellenborough,  Ch.  J.—"  The 

^'  must  be  bound  by  the  conduct  of  his  counsel,  other- 

^  there  would  be  no  end  to  applications  to  the  court  for 

'*^  trials.  Where  the  parties  wish  one  course  to  be  adopt- 

^  *^ci.  the  counsel  take  another,  the  parties  must,  never- 

^"^'s,  abide  by  the  acts  of  their  counsel,  however  contrary 

"^ir  wishes ;"  and  rule  refused.(2) 

(1)  a  Chitty's  Rep.  267. 
(^)  Et  vide,  20  Marl.  Louis.  Rep.  187. 
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So,  in  Chcili  v.  Crawley.{l)  The  defendants  attarney 
a  week  before  the  cause  was  called  on  that  it  was 
down  for  trial,  but  had  neither  deUrered  a  brief  nor  ex- 
amined his  witnesses.  AVhen  the  cause  was  called  on,  no 
one  appeared  for  the  defendant,  and  a  verdict  was  taken  fiir 
the  plaintiff.  The  court  refused  a  new  trial  on  any  ground, 
tfaoogh  it  was  sworn  that  the  defendant  was  taken  by  sur- 
prise, and  had  a  good  defence.(2) 

And  where  an  executor,  being  sued  on  a  bond  of  his  tos— 
talor,  of  more  than  twenty  years'  standing,  was  advised 
his  counsel  to  rely  on  the  presumption  of  payment 
finom  the  length  of  time,  and  supposing  such  presumption 
sufficient  defence,  neglected  to  fortify  it  by  other  testimony, 
wfaidi  was  in  his  power,  in  consequence  of  evidence  givei 
by  one  of  the  jurors  in  the  jury-room,  a  verdict  was  fomu 
against  him.     He  moved  for  a  new  trial  on  that  ground 
bat  was  refused.(3) 

The  rule  applies  with  equal  force  if  the  counsel  acqni^i 
6606  in  the  decisions  of  the  court.    He  will  not  be  pennit 
ted  to  urge  objections  upon  an  after  thought,  to  disturb  thi 
verdict    In  Robinstm  v.  Coo/:,(4)  in  replevin  on  a 
for  r^it  and  tender  before  suit  brought ;  but  objected  to^- 
beciVQ86  the  precise  sum  was  not  tendered,  and  the  tendor^ 
was  coupled  with  a  qualification  deducting  the  property^— 
tax,  and  so  fatal.     The  plaintiff's  counsel  took  no  otber^ 
distincticHi,  and  the  judge  held  both  objections  valid,  ancB- 
directed  a  verdict  for  the  defendant,  in  which  the'plaintiff^!^ 
counsel  acquiesced.    Motion  to  set  aside  the  verdict, 
the  ground  that  the  tender  of  a  greater  sum  was  a 
tender,  taking  up  the  objections  made  at  the  trial,  but  al 
doned.    The  court  inclined  to  think  both  objectionsgood  ^     ■  - 


(1)  8  Bingham,  144.  (2)  £t  vide,  10  Mod.  202. 

(3)  Price  V.  Fuquoy  4  Munf.  68.       (4)  6  Taunt.  336* 
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peremptorily  refused,  after  the  points  had  been  aban- 
cd  by  the  plaintiff's  counsel  at  the  trial,  and  the  de- 
dant  thereby  precluded  from  going  into  his  case,  to  per- 
.^  them  to  be  now  even  mooted.(l) 

in  Leuns  v.  Stevensoiui^)    A  verdict  was  taken, 
Inject  to  the  opinion  of  the  court.     The  judgment  of  the 
was  founded  principally  upon  the  fact,  that  the  de- 
had  not,  in  receiving  the  goods  of  the  mortgagor, 
with  a  sufficient  degree  of  caution,  and  had  not 
due  inquiry  as  to  the  right  of  the  party  in  possession, 
-pledge  property  which  had  been  previously  conveyed  to 
e  i^aintifil    The  defendant  moved  for  a  new  trial  upon 
3  ground  of  surprise,  on  an  affidavit,  setting  forth  that  at 
3  trial,  neither  hiibself  nor  his  counsel  supposed  that  any 
of  fact,  as  to  his  vigilance,  in  receiving  the  pro- 
,  would  be  raised,  and  that  he  could  have  produced 
timony  upon  that  point  which  would  have  satisfied  the 
,  if  he  had  supposed  that  such  a  question  was  to  arise 
any  stage  of  the  cause.     That  after  the  evidence  had 
dosed,  it  was  assumed  by  the  judge,  who  tried  the 
caiifle,  and  by  the  counsel  for  both  parties,  that  the  result 
ivould  depend  entirely  on  questions  of  law ;  and  that  there* 
fiore,  the  defendant's  counsel  were  willing  that  a  verdict 
Bhould  be  taken  for  the  plaintiffs,  subject  to  the  opinion  of 
^  court,  upon  a  case  to  be  made,  not  supposing  that  the 
l^^paent  of  the  court  would  rest  upon  a  question  of  ftu^t 
'^  affidavit  then  stated,  that  the  defendant  was  taken 
*6)giy  by  surprise,  and  that  upon  a  new  trial,  he  could 
***•   the  question  of  caution  clear  in  his  favour.    Per 
^^"^i^M^wn — "  The  defendant  has  no  cause  of  complaint  He 
^"W^t,  have  submitted  all  questions  of  fact  to  the  jury  at  the 
^*i  if  he  had  been  disposed  to  do  so,  and  there  was  no 
^*'**l*t  to  influence  him  to  the  contrary.    By  putting  the 


C^)  Bt  Tide,  7  QieeuL  20i.  (2)  2  Hall's  Rep.  24& 
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whole  question  to  the  court,  he  took  no  higher  risk  than 
the  plaintifis  did,  and  can  have  no  greater  rights.  If  the 
opinion  of  the  court  had  been  adverse  to  the  plaintiflEs,  up- 
on the  question  of  fraud,  whether  in  fact  or  in  law,  or  upon 
any  of  the  other  questions  presented  by  the  case,  their 
judgment  would  have  been  final.  The  plaintiflb  could  not 
have  moved  again  in  the  matter,  but  would  have  been 
concluded  by  their  own  acts.  The  defendant's  rights  in 
these  particulars  are  the  same  with  the  plaintifb',  jBind  he 
has  concluded  himself,  by  voluntarily  putting  all  questions 
of  fact,  as  well  as  law,  to  the  court." 

Much  less  will  the  court  grant  a  new  trial  to  admit  eivi- 
dence  which  might  have  been  produced  by  exercising 
ordinary  diligence  at  the  trial.(l) 

In  Cooke  v.  Berry. {2)  Assumpsit  upon  a  promissory  note* 
Defendant  pleaded  that  the  plaintiff  accepted  of  some  chests 
of  tea  in  satisfaction,  upon  which  issue  was  joined,  and 
there  was  a  verdict  for  the  defendant ;  it  was  now  moved 
on  behalf  of  the  plaintiff  for  a  new  trial,  upon  an  affidavit 
that  the  plaintiff  took  this  to  be  a  sham  plea,  and  that  he 
had  a  letter  under  the  defendant's  own  hand,  wherein  it 
appears  the  defendant  had  disposed  of  the  tea  to  anotfaor 
person,  and  wherein  the  defendant  says  he  will  pay  the 
plaintiff  his  money  due  upon  the  note,  which  letter  the 
plaintifi  did  not  produce  at  the  trial,  thinking  the  plea  was 
a  sham,  and  the  defendant  could  not  possibly  prove  it  Bat 
Per  Curiam — "  New  trials  are  never  granted  upon  the 
motion  of  a  party  where  it  appears  he  might  have  pro- 
duced  and  given  material  evidence  at  the  trial  if  it  had  not 
been  his  own  default,  because  it  would  tend  to  introduce 
perjury,  and  there  would  never  be  an  end  of  causes  if  once 
a  door  was  opened  to  this.  Suppose  in  a  scire  facias  wpoxt 
a  judgment,  the  defendant  has  a  release,  he  is  summoned^ 


(1)  Vide  5  Wwidell,  127.  (2)  1  WiU. » 
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amd  has  an  opportunity  of  pleading  it  and  does  not,  he 
shall  never  have  an  audita  querela  :  this  is  a  very  strong 
case  at  bar,  for  the  plaintiff  has  notice  of  the  defence  of  the 
defendant  in  his  plea,  and  ought  to  have  come  prepared  to 
fidsify  it  at  the  trial."  And  Dennison,  J.,  said  he  remem- 
bered a  case  of  a  horse  plea,  where  the  defendant  pleaded 
he  gave  the  plaintiif  a  horse  in  satisfaction ;  plaintiff  look- 
ed upon  it  as  a  horse  (or  sham)  plea  indeed,  but  the  de- 
fendant at  the  trial  proved  it  to  be  a  true  plea. 

So,  in  Price  v.  Brown,{l)  Upon  payment  after  the  day, 
and  before  bringing  the  action,  it  was  pleaded  to  be  a  pay- 
ment of  the  principal  and  all  interest  then  due.  On  evi- 
dence, it  appeared  a  gross  sum  was  paid,  which  upon  com- 
putation did  not  amount  to  the  full  interest,  but  it  was 
sworn  that  the  plaintiff  accepted  it  in  full.  It  was  objected 
that  they  ought  to  prove  it  as  they  had  pleaded ;  but  the 
chief  justice  thought  it  well  enough,  upon  which  there  was 
a  verdict ;  and  the  next  term  it  was  moved  on  affidavits  of 
the  falsity  of  the  defence,  and  that  no  defence  was  expected, 
and  therefore  that  the  plaintiff  v/as  unprepared  to  contradict 
the  single  witness  who  swore  to  the  payment  of  the  money. 
But  the  court  would  grant  no  new  trials  saying  it  would  be 
of  dangerous  consequence,  to  suffer  people  to  be  setting  up 
new  evidence,  after  they  knew  what  was  sworn  before. 

So,  in  Crist  v.  Mas<m.{2)  It  was  contended  at  the  trials 
that  certain  poUcies  were  on  an  illegal  trade  ;  but  the  judge 
being  of  opinion  that  they  were  not  so  on  the  face  of  them, 
directed  a  verdict  in  support  of  them ;  and  a  motion  for  a 
new  trial  to  let  the  defendants  into  evidence,  to  prove  the 
trading  so  notoriously  illegal  that  tlie  plaintiff  must  have 
known  it,  (which  was  not  offered,  on  a  presumption  that 
the  jury  must  have  drawn  that  conclusion)  was  refiised; 
as  the  defendant  made  the  application  to  supply  his  own 


(1)  1  Str.  69 J.  (2)  1  Tena  Rep.  84. 
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ai!:r^:£^ii^*^>  wbea  ii  vns  eridenc  that  he  was  not  taken 
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S«x  m  >iZL  AfonTfiMfAj  case.  *2  A  similar  applicatkNi  oi7 
V^A>'  .*£  A  p^i-rn-  vtit:  zjd  rcoide  a  r;:.<ake  oa  the  trial,  in  m 
3i?4iiC  v'£  iT*jijt»co^'  ifiuzt.  w^xild  biT»  eooountered  the  evi- 

-fiTti-^  ire  r-o-  TTjs  r-riswi 

Sc.  jx  *r-A-  T  Wtr^itfrt  A£nr^3  where  a  puty 
ctcvijip  i  vjaif^ss-  x"  >!  linsesL:!  Tirinzi^uniy  nsloed  a  lrial| 
X  wj»  iKu£  iziu:  is:  in'v  "mil  ^:iiji  be  znziiei  on  accoont 
jx  ja*rj?!tc  KL-rTrjsf  xr-ijuiir  =rniL  ±»f  icsem^  oc  such  wit- 
iwtfjs  u,'  TiiLZfcT  iL'TT  jngcrazjc  ±tf  ihzrs  nn^i  hare  been, 

Ai»i  -3.  ^^jci  T  J4ir^^/nL^  I  Tr2i*rf  ii  wk  aDeeed  that 
;&»;  ?*^  ^Tj^  5;:j7riSiC,  ":t  ±ti  rr.t3xi.'oni  ct  aceoonls  an- 
Kn."c  x:  iz.  4-ji;£r:ti  sfCJijnucJL  -rzjih,  'za  nrnji  faaivmet  by 
xiii5g.3:riz>^L  xzd  rftrt<izc«  :zi  lii^  7».^sse!S5cii»  si=t  whidi  he 
o:€LJd  zi:c  rr:-ni  n  -^f  "ruil  x  inv  itjll  -ru*  »f3Bsed,  on  the 

a^ gciZA^  V  :«  Tr;cu-rfC  v  zasfl:  ^n;  rrf^jjos  >Moomits,  in- 
icszECD.'ii  ii>  rrii  TiiL  'c.T  -^-t*  zi.T  TiTKUDic  tT  X  Svoi  going^ 
axii:.  ±1*  ,%r;r-ai_  nrjccziifw  tzii  ±0:  iiifrak*  31  this  respect 
ht  liui  i^ynL  r^_-x  :c  iitriuts.  v^:*^  ifinrrnjii  ^"^  of  Ifae 
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' :     £:  T-jte.  i  TfrTL  Sin.  Hi.  •>?.  1     F.Tn»mife. «! 
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^md  it  was  found  on  the  trial  that  the  testimony  he  relied  on 
could  not  be  given  in  evidence  as  he  expected,  and  he  was 
nonsuited,  a  new  trial  on  the  ground  of  surprise  was  re- 
iiised. 

Andin  Thompsons.  rA(wijo^on.(l)Theplaintiffscounsel 
moved  to  set  aside  a  nonsuit  which  was  suffered,  because  on  the 
trial,  the  plaintiff  offered  an  attested  copy  of  a  bill  of  sale  for  a 
negro,  instead  of  the  original,  and  did  not  account  for  the 
absence  of  the  original.  The  plaintiff's  counsel  said  that 
the  papers  were  shown  to  them  on  the  day  before  the  trial, 
and  it  did  not  occur  to  them  that  the  original  would  be 
required  ;  nor  did  they  remember  that  it  would  be  wanting, 
till  the  trial  came  on,  and  that  therefore  the  plaintiff  was 
surprised,  in  consequence  of  their  overlooking  the  objection 
that  was  made  against  them.  But,  Per  Curiam, — "  This 
is  not  surprise,  but  it  is  tma  negligentia^  and  the  nonsuit 
ought  not  to  be  set  aside." 

So  also  in  Arringion^s  Admr.  v.  Coleman,{2)  When 
the  trial  came  on,  the  plaintiff  was  about  to  read  two  depo- 
sitions of  one  Philips  and  his  wife,  which  were  essential  in 
the  cause,  and  it  was  objected  that  Philips,  the  witness,  was 
a  surety  for  the  costs  of  the  suit,  whereupon  his  testimony 
was  rejected.  The  plaintiff  moved  for  a  new  trial,  on  the 
ground  of  surprise,  and  M^Cat/,  J.,  rejected  his  motion 
without  hesitation. 

6.  If  evidence  be  not  objected  to  when  offered,  it  will  be 
considered  as  waived,  and  cannot  sustain  a  motion  for  a 
new  trial,  under  the  pretext  of  surprise  or  mistake. 

So  held  in  Abbott  v.  Parsons,{3)  Assumpsit  for  work 
and  labour.  Defendant  pleaded  an  pjSset.  ^^  Cash  to  Mann, 
for  flour,  £18  6s."  At  the  trial  before  Gaselee,  J.,  the 
evidence  in  support  of  this  item  was,  that  flour  to  that 


(1)  2  Hayw.  405.  (2)  Ibid.  300.         (3)  7  Bingham,  563. 
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amount  had  been  furnished  by  Mann  to  the  plaintiff ;  that 
Mann,  many  months  before  the  action,  sent  his  bill  in  to 
the  plaintiff,  when  the  plaintiff's  wife  complained  to  Mann, 
and  told  him  to  look  to  the  defendant ;  since  which  time  no 
demand  had  been  made  on  the  plaintiff.  When  the  judge 
was  summing  up,  and  not  before,  the  counsel  for  the  de- 
fendant objected  that  this  evidence  did  not  support  the  par- 
ticular of  set-off.  The  learned  judge,  however,  left  it  to  the 
jury  to  say  whether  Mann  had  been  paid,  and  a  verdict 
was  found  for  the  defendant.  On  motion  for  a  new  trial, 
on  the  ground,  among  others,  that  the  evidence  did  not 
support  the  above  item  of  offset.  Per  Tindal,  Ch.  J. — ^^  It 
has  been  objected,  on  the  part  of  the  plaintiff,  that  the  de- 
fendant's claim,  in  respect  of  the  payment  to  Mann,  has  not 
been  so  described  in  the  particular  of  set-off  as  to  entitle 
the  defendant  to  take  advantage  of  it  under  the  evidence 
which  he  has  given.  But  it  is  of  the  first  importance  to 
the  administration  of  justice,  that  objections  of  this  kind 
should  be  made  when  the  evidence  is  offered,  and  that  the 
party  should  not  lie  by  to  speculate  on  the  accidents  of  the 
cause.  Here  the  objection  was  not  taken  till  the  judge 
began  to  sum  up  to  the  jury,  and  the  plaintiff^s  counsel 
began  to  feel  the  effect  of  his  observations.  It  is  clear  from 
the  evidence,  that  Mann  can  make  no  demand  on  the  plain- 
tiff, and  the  cause  ought  not  to  go  down  again."  Park^ 
J. — "  The  objection  ought  to  have  been  made  when  the  wit- 
ness was  called  to  prove  the  seto-ff,  because  then  the  evi- 
dence might  have  been  admitted  or  rejected,  as  the  case 
required."(l) 

The  same  rule  was  adopted  in  this  state  in  Sherman  v. 
Croshy,{2)  Assumpsit  on  a  promissory  note.  The  d^ 
fendant  pleaded  non  assumpsit,  with  notice  of  set-off.  In 
support  of  the  set-off  the  defendants  proved,  the  plaintiff 


(1)  Et  vide,  2  Taunt.  217,  in  notis.  5  Pick.  217.  5  Monroe,  177. 

(2)  11  Johns.  Rep.  70 
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had  authorized  Crosby,  one  of  the  defendants,  to  settle  a  suit 
he  had  against  one  Bennet,  and  that  he,  the  plaintiff,  would 
account  to  Crosby,  and  produced  in  evidence  a  receipt  of 
Bennet,  to  which  the  plaintiff's  counsel  objected,  insistinsf 
that  Bennet  ought  to  have  been  produced.  The  plaintiff 
submitted  to  a  nonsuit;  and  on  motion  to  set  it  aside, 
among  other  grounds,  took  as  a  new  point,  that  the  defend- 
ants could  not  avail  themselves  of  the  payment  by  one  as 
an  offset  against  a  joint  debt.  The  court  having  overruled 
the  objection  taken  at  the  trial  proceed  to  say :  "  There 
was  no  other  point  raised  at  (he  trial  or  arising  on  the  case, 
for  it  is  too  late  for  the  plaintiff  now  to  object  to  the  oflset, 
on  the  ground  that  it  was  setting  off  the  separate  debt  of 
one  of  the  defendants,  against  the  joint  debt  of  both  the  de- 
fendants. That  objection  might  have  been  good  if  made 
at  the  trial."     The  motion  was  denied. 

In  Jackson  v.  Jacksou,{l)  illegal  evidence  had  been  ad- 
mitted without  objection  at  the  trial.  But  upon  the  argu- 
ment, on  motion  for  a  new  trial,  the  objection  was  taken  and 
overruled.  Per  Sutherland,  J.,  who  delivered  the  opi- 
nion of  the  court: — "It  was  made  a  point  in  behalf  of  the 
defendant,  upon  the  argument,  that  the  evidence,  to  show 
that  the  widow  of  Jackson  claimed  to  hold  the  premises, 
while  she  continued  in  possession,  in  right  of  her  dower, 
and  also  the  evidence  in  relation  to  the  death  of  Jackson^ 
were  improperly  admitted.  The  evidence  was  not  object- 
ed to  upon  the  trial,  and  the  propriety  of  its  admission  can- 
not now  be  questioned." 

And  in  Jackson  v.  Corfy,(2)  it  was  held  that  the  court 
would  intend  what  was  not  objected  was  received  by  con- 
sent. The  plaintiff,  among  other  things,  produced  a  deed 
covering  the  lot,  purporting  to  have  been  executed  by 
Williain  Patterson^  describing  liim,  however,  in  the  fore 
part  of  the  deed  as  Willia;m  Patterson^  late  a  soldier  in 


(1)  5  Cowen,  173.  (2)  9  Cowen,  140. 
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the  revolutionary  war,  in  Hazmi!s  regiment,  to  John 
Blanchard,  of  the  city  of  New-York,  gentleman,  bearing 
date  the  6th  day  of  December,  1790 ;  on  the  back  of  which 
was  endorsed,  "  Registered  30th  April,  1795,"  and  an  entry 
of  the  registry  was  read  in  evidence  from  the  book  of  re- 
gistry of  filed  deeds,  kept  in  the  office  of  the  clerk  of 
Cayuga;  which  book  was  produced  by  the  witness, 
Gridlet/j  who  testified  that  it  was  the  book  remaining  in 
his  oflice  of  such  entries.  It  was  received  without  objec- 
tion. There  was  a  verdict  for  the  plaintiff",  and  on  motion 
for  a  new  trial,  among  other,  causes,  it  was  objected,  the 
deed  from  Patterson  to  Blanchard  was  not  proved.  After 
commenting  on  the  proof  as  applicable  to  this  point,  Suth- 
erland^ J.,  concludes  with  this  remark :  "  But  whether 
competent  or  not,  as  it  was  not  objected  to,  it  must  be  con- 
sidered as  received  by  consent.''(l) 

So,  in  Massachusetts,  WaitY,  Maxwell,{2)  in  action  on 
covenant  of  seisin.  Defendant  pleaded  his  intestate  was 
seized  and  had  good  right  to  convey  ;  and  issue  thereon. 
The  defendant,  to  prove  seisin,  offered  a  deed  to  the  intes- 
tate from  Dorothy  Kemp.  The  plaintiff"  offered  certain 
proceedings  in  the  probate  court  to  prove  the  deed  void, 
and  introduced  testimony  to  show  that  Dorothy  was  noti 
compos  at  the  time  of  executing  the  deed.  A  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
and  if  against  the  plaintiff",  a  new  trial  to  be  granted.  The 
principle  presented  was,  the  inadmissibility  of  the  pro- 
ceedings of  the  court  of  probates  as  evidence.  Upon  this 
Parker^  Ch.  J.,  who  delivered  the  opinion  of  the  court, 
observes :  "  Probably  the  proceedings  of  the  probate  court 
would  have  been  rejected  from  the  evidence,  if  a  motion  to 
that  eff'ect  had  been  made  at  the  trial.  They  were  object- 
ed to  only  as  proving  conclusively  the  incapacity  of  Doro- 
thy Kemp,  and  the  objection  was  sustained  by  the  court ; 

If  _       , 

(1)  Vide  3  Utlell,  78.  (2)  5  Pick.  217. 
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but  the  proceedings  remained  in  the  case  and  made  part  of 
the  evidence  committed  to  the  jury.  A  new  trial  is  not 
necessarily  to  be  granted  because  evidence  has  been  intro- 
duced into  a  cause,  which,  if  liable  to  objection,  ought 
upon  motion  to  have  been  rejected,  not  even  if  such  evi- 
dence is  commented  upon  by  the  judge  ;  for  it  sometimes 
happens  that  evidence,  which  would  be  inadmissible  if  ob- 
jected to,  is  admitted  by  consent ;  and  if  the  judge  is  not 
called  upon  to  decide  on  its  competency,  it  ought  to  be 
considered  as  tacitly  assented  to." 

So,  also,  in  Pennsylvania^  in  Russel  v.  Union  Insur- 
ance Coinpa7\y.{\)  This  cause*  came  on  upon  a  rule  for 
a  new  trial.  The  ground  was,  that  the  court  was  mistaken 
in  point  of  law,  in  stating  that  the  papers  which  respected 
tlie  interests  of  the  plaintiff,  in  the  record  of  the  admiralty 
court  at  Halifax,  was  evidence,  and  therefore  that  the  plain- 
tiff, not  having  proved  his  interest  by  other  evidence,  ought 
not  to  recover.  Washington^  J.,  after  expressing  his 
regret,  that  the  defendant  sliould  have  urged  an  objection 
whicli  had  the  appearance  of  being  captious,  disposes  of  the 
point  thus  :  "  If  an  objection  was  intended  to  be  made  to 
the  evidence  of  the  papers  found  on  board  and  set  forth  in 
the  record,  it  ought  to  have  been  taken  when  an  attempt 
was  made  to  read  them,  or  at  any  rate  before  the  counsel 
for  the  plaintiff  had  finished  his  opening.  Were  a  different 
rule  to  be  pursued,  great  inconveniencies  and  irregularities 
would  follow." 

And  in  Peters  v.  Phoenix  Insurance  Company.{2)  The 
court  said  they  would  not  grant  a  new  trial  on  a  point  of 
law  not  made  at  the  trial,  unless  the  party  would  be  with- 
out remedy  if  the  verdict  should  stand. 

In  Uke  manner,  it  has  been  ruled  in  NeuhJersey,  Den 
V.  Geiger,  that  a  party  is  not  permitted  to  impugn  a  ver- 


(1)  1  Wash.  C.  C.  Rep.  440.  (2)  3  Serg.  &  Rawle,  25. 
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diet  in  consequence  of  the  introduction   of  testimony  to 
which  on  the  trial  he  raised  no  objcction.(l) 

The  rule  however  has  its  exceptions.     In  Rich  v.  Pen- 
Jield.{2)  it  was  held,  that  though  an  objection  was  not  spe- 
cifically taken  at  the  trial,  if  on  a  case  made,  it  appears  that 
the  plaintiff  ought  not  to  have  recovered,  on  grounds  which 
if  they  had  been  taken,  could  not  have  been  obviated,  the 
verdict  will  be  set  aside.     This  was  an  action  on  the  case 
for  diverting  waters  from  certain  mills.  After  the  testimony 
was  closed,  the  defendant's  counsel  insisted  the  plaintiff 
was  not  entitled  to  recover,  because  the  interest  in  the  mills 
was  either  joint  in  the  plaintiff  and  one  Gelston,  or  in 
Gelston  alone.     The  judge  decided  the  plaintiff  was  enti- 
tled to  recover  in  his  own  name  alone,  and  so  charged  the 
jury,  who  found  a  verdict  for  the  plamtiff.     Motion  for  a 
new  trial  on  various  grounds,  and  especially  that  taken  by 
the  defendant's  counsel  on  the  trial.     Upon  this,  Suther- 
landy  J.,  who  delivered  the  opinion  of  the  court,  remarks : 
"  The  only  interest  alleged  in  the  declaration  was  the  pos- 
session of  the  plaintiff,  and  the  only  evidence  of  interest, 
upon  the  trial,  was  that  which  went  to  the  fact  of  posses- 
sion: when  the  defendants  objected  therefore  that   the 
plaintiff  could  not  recover  because  the  injury  proved  was, 
for  a  part  of  the  period,  exclusively  to  Gelston,  the  tenant 
of  the  term,  it  was  substantially  objecting  that  the  plaintiff's 
proof  varied  from  his  declaration,  but  it  was  not  necessary 
to  put  the  objection  in  that  sjxjcific  form.     This  is  not  a 
bill  of  exceptions,  but  a  case  ;  and  if  it  appears  that  the 
plaintiff  ought  not  to  have  recovered  on  grounds  which  if 
they  had  been  specifically  taken  at  the  trial,  could  not  have 
been  obviated,  the  verdict  should  be  set  aside.     Upon  this 
grround,  therefore,  I  am  of  opinion  that  a  new  trial  should 
be  granted." 


(1)  4  HaUt.225.  (2)  J  Wendell,  380. 
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And  in  a  more  recent  case,  Archer  v.  IIuhbelL{\)  the 
court  intimated,  if  not  expressly  ruled,  on  this  distinction, 
that  in  arguing  a  case  on  a  motion  for  a  new  trial,  the 
counsel  were  not  confined  to  the  objections  taken  at  the 
trial.  In  this  case,  it  was  urged  by  the  defendant's  coun- 
sel, that  objections  to  the  charge  of  the  judge  could  not  be 
made  on  the  argument,  it  not  appearing  by  the  case^  that 
the  charge  was  excepted  to  on  the  trial.  In  answer  it  was 
said,  and  apparently  ac(iuiesced  in  by  the  court,  that  such 
was  the  rule  as  applied  to  bills  of  exceptions ^  but  not  to 
c<ises  which  were  substituted,  in  the  place  of  reports  of 
trids  made  by  the  judges,  and  consequently  every  objec- 
tion might  be  urged  on  a  case,  which  heretofore  could  be 
urged  on  a  report  made. 

But  it  would  appear  objections,  to  the  evidence  and  to 
the  charge  of  the  judge,  stand  upon  a  different  footing.  That 
as  to  the  latter,  exceptions  need  not  be  taken  to  entitle  the 
party  to  the  benefit  of  them,  on  a  motion  for  a  new  trial, 
especially  if  he  has  excepted  to  the  matter  upon  the  intro- 
duction of  the  evidence,  which  constitutes  the  exceptionable 
part  of  the  charge.  So  ruled  in  The  People  v.  Holmes^(2) 
by  Marcy^  J.,  who,  delivering  the  opinion  of  the  court, 
observes — "  It  is  said  that  Williams  and  Merrill  cannot  now 
object  to  the  charge  of  the  judge,  because  they  took  no 
exception  to  it  on  the  trial.  If  they  had  stood  by  in  per- 
fect silence,  and  heard  the  judge  submit  to  the  jury  a  mat- 
ter of  defence,  which  was  excluded  by  the  pleadings,  the 
court  might  not  listen  to  them  on  a  motion  for  a  new  trial 
for  that  cause.  Such,  however,  is  not  the  predicament  of 
these  plaintiffs,  their  counsel  having  objected  to  the  defence 
>vhich  was  not  embraced  in  the  issue,  when  it  was  offered 
to  be  proved,  and  the  judge  having  admitted  it,  an  objection 
to  the  charge,  when  the  judge  submitted  such  defence  to 


(1)4  Wendell,  514,  in  notis,  (2)  5  Wendell,  192. 
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the  jury,  was  not  required  to  give  to  the  party  tlie  right  to 
object  to  the  charge  on  this  motion.  To  have  complained 
of  the  charge  on  the  trial,  would  have  been  but  a  repetition 
of  an  objection  once  overruled." 

To  make  the  rule  consistent  and  just  in  its  appUcation, 
objections  to  evidence  that  might  have  been  obviated  if 
taken,  must  be  excepted.  It  was  accordingly  ruled  in 
Jackson  v.  Davis ^{Y)  that  if  an  objection  which  can  be  ob- 
viated by  further  proof^  be  not  taken  or  not  persisted  in  at 
the  trial,  it  will  not  be  received  as  the  ground  of  a  motion 
for  a  new  trial. 

So,  in  Jackson  v.  Christman,{2)  the  same  ground  was 
taken  and  again  ruled  in  relation  to  the  proof  of  a  will, 
where  the  objection  was  confined  to  the  non-production  of 
the  living  subscribing  witness.  Upon  this  point  urged 
against  the  verdict,  Sutherland,  J.,  who  deUvered  the 
opinion  of  the  court,  remarks : — "  This  being  a  verdict  sub- 
ject to  the  opinion  of  the  court,  the  court  are  authorized  to 
draw  'the  same  conclusions  which  the  jury  would  have 
been  justified  in  di'awing  from  the  evidence ;  and  if  they 
would  have  been  justified  in  finding  in  favour  of  the  will, 
even  if  the  witness  had  been  produced  and  had  sworn  that 
it  was  not  subscribed  by  the  witnesses  in  presence  of  the 
testator,  the  fact  may  be  considered  as  found  by  the  jury. 
But  I  am  inclined  to  think  the  objection  at  the  trial  was 
not  sufiiciently  specific  to  raise  this  question.  The  read- 
ing of  the  will  was  objected  to  on  the  ground  that  one  of 
the  subscribing  witnesses  was  still  living,  and  ought  to  be 
produced.  No  allusion  was  made,  in  corroboration  of  this 
objection,  to  the  fact  that  the  attestation  was  defective. 
The  objection,  independently  of  that  fact,  was  clearly  un- 
founded. The  witness  may  have  been  in  court,  and  if  the 
substantial  ground  of  the  objection  had  been  stated,  the 


(1)  6  Cowen,  123.  (2)  4  Wendell,  278. 
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plaintiff  might  voluntarily  have  produced  him,  or  the  judge 
have  compelled  his  production." 

This  distinction  has  been  taken  in  Massachusetts,  in 
Maynard  v.  Hunt{l)  Writ  of  entry.  Demandant  de- 
clared upon  his  seisin  in  himself,  and  a  disseisin  by  the 
tenant  The  tenant  pleaded  several  pleas^  and  had  a  ver- 
dict. The  demandant  moved  for  a  new  trial,  because  no 
evidence  had  been  introduced  sufficient  or  proper  to  main- 
tain either  of  them,  on  the  part  of  the  tenant,  and  because 
all  the  evidence  in  tlie  case,  the  three  last  pleas,  and  the 
admissions  of  the  tenant's  counsel,  showed  that  the  find- 
ing of  the  first  issue  for  the  tenant,  was  a  consequence  of 
findins^  the  other  issues  in  his  favour,  and  that  if  that 
issue  had  stood  alone,  it  would  have  been  found  for  the 
demandant.  The  sufficiency  of  the  testimony  was  re- 
served for  the  consideration  of  the  coiurt.  Parker,  Ch.  J., 
delivered  the  opinion  of  the  court;  and,  among  other 
tilings,  upon  tlie  point  how  far  objections  not  taken  be- 
low are  available,  observes:  "The  tenant's  counsel  has 
reminded  us  since  the  argument,  that  no  objection  was 
taken  at  the  trial  to  the  time  of  the  supposed  tender, 
and  he  refers  us  to  the  case  of  Arms  v.  Ashley,{2)  to 
show  that  it  could  not  afterwards  be  raised.  But  tlie 
cases  are  wholly  different.  In  the  case  cited,  the  point 
i¥as,  that  a  fact  capable  of  proof,  but  omitted  to  be 
proved  or  called  for  at  the  trial,  was,  on  the  hearing 
of  the  questions  reserved,  stated  as  a  ground  of  objec- 
tion to  the  verdict.  In  this  case  the  point  on  which 
the  cause  turns,  appears  on  the  record  and  in  the  pro- 
ceedings, and  from  the  tenant's  own  showing,  no  other 
evidence  touching  it  could  have  been  produced  had  the 
question  been   made   at  the  trial,  for  the  tenant's  right 


(1)  5  Pick.  240.  (2)  4  Pick.  71. 
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to  tender  did  not  exist  until  long  after  a  tender  could 
have  defeated  the  demandant's  title  at  law.*'(l) 

Another  exception  is,  where,  from  defect  of  evidence, 
whether  objected  to  or  not,  the  party  was  not  entitled  to 
a  verdict. 

Thus  in  Davies  v.  Morgan,{2)  Upon  an  application 
by  the  defendant  for  a  new  trial,  it  was  held  it  ought  not 
to  be  granted  if  there  be  an  essential  defect  in  the  defend- 
ant's evidence,  although  no  objection  was  made  by  the 
plaintiff  at  the  trial  upon  that  point.  This  was  an  action 
of  trespass  de  bonis  asportatis  for  seizing  shoes.  Plea,  not 
guilty,  and  justification  under  a  bye-law,  founded  on  a  cus- 
tom for  the  exclusion  of  foreigners,  cordwainers.  The  jury 
foimd  for  the  plaintiff,  negativing  the  custom.  It  was  not 
objected  at  the  trial  by  the  plauitiff,  that  the  defendant  had 
not  proved  a  demand  and  refusal  of  the  penalty  before  the 
distress  was  levied :  but  upon  the  judge's  report,  the  court 
raised  the  question  whether  a  new  trial  could  be  granted  in 
the  face  of  such  a  failure  of  proof.  And  the  decision  of  the 
court,  delivering  their  opinions  seriatim^  refusing  the  mo- 
tion, is  put  distinctly  on  this  ground,  that  the  defendants 
were  bound  to  make  out  their  defence,  by  showing  a  de- 
mand and  refusal  before  levying  the  distress,  that  there  was 
no  such  evidence  to  sustain  the  justification  put  on  the 
record,  and  that  although  no  objection  was  taken  to  it  upon 
tlie  trial,  it  was  available  on  the  motion  for  a  new  trial ; 
and  the  court  was  unanimous  in  the  opinion  that  they 
ought  not  to  disturb  the  verdict. 


(1)  Vide  4  Wendell,  541.  (2)  1  Cromp.  &  Jervis,  587. 


CHAPTER  VII. 

NEW  TRIALS  OCCASIONED  BY  THE  WITNESSlSSi 

When  the  jury  is  empannelled,  and  the  judge,  the  par* 
lies  and  the  counsel  ready  to  proceed,  the  testimony  comes 
next  in  order.  Witnesses  constitute  a  most  important 
class  in  the  trial  of  a  cause.  The  verdict,  if  just,  must  re- 
pose upon  the  evidence,  and  therefore  whatever  tends  to 
withhold,  suppress,  derangfe,  falsify  or  verify  the  facts, 
enters  into  the  verdict,  and  either  promotes  or  subverts 
justice.  It  would  be  in  vain  to  prescribe  rules  for  the 
government  of  the  parties,  their  counsel,  the  jurors  and  the 
judges,  and  leave  the  witnesses  uncontrolled.  In  the  prac- 
tice regulating  new  trials,  they  occupy  a  distinguished 
place.  Their  non-attendance,  their  mistakes,  their  interests, 
their  infirmities,  their  bias,  their  partial  or  perverted  views 
of  fiicts,  their  veracity,  their  turpitude,  pass  in  review,  and 
in  proportion  as  they  severally  bear  upon  the  merits,  avoid 
or  confirm  the  verdict.  Upon  this  subject,  as  upon  the 
others,  the  rules  appear  to  have  varied  at  diflferent  periods» 
According  to  the  modem  practice,  they  may  be  regarded 
as  defined  and  settled,  and  reduceable  to  those  that  follo\r. 

1.  The  non-attendance  of  a  material  witness,  or  the 
absence  of  a  material  piece  of  testimony,  contrary  to  rea- 
sonable expectation,  and  satisfactorily  accounted  for,  will 
induce  the  court  to  set  aside  the  verdict,  and  grant  a  new 
trial.     Thus, 

27 
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la  Wamm  v.  /\«cz,(l)  it  was  held,  a  new 
QU^ht  uot  to  bt^  granttxl  tor  want  of  evidence,  which  the 
party  might  have  had  at  trial,  and  had  not,  but  if  it  be 
piOY^  that  endeavours  have  been  used,  but  prevented  by 
90Oie  ujtitore;$een  accident,  as  sickness  of  the  witness,  &c. 
il  mav  be  ^xxl  cause  of  new  trial. 

lu  au  early  Anoi^r^tnouif  case*  the  court  say  that  when  any 
uulbresei*ii  accident  happens,  or  some  sudden  impediment, 
«tt»  sickness^  k^c.  to  a  witness^  and  a  trial  is  had,  and  aver- 
(tict  giv^i  6>r  the  plainiid',  which  might  have  been  given 
Swr  the  deteudant,  had  that  witness  been  produced,  the  court 
will  yraut  a  new  trial  on  terms.(2) 

2$o  ruled  in  Coppins  ca^€.(3)  The  cause  came  on  at 
SMVWJL  in  the  moruing,  and  an  old  witness  could  not  rise  to 
bt  there  time  enough  ;  but  a  new  trial  was  denied,  unless  he 
would  make  altidavit  of  what  he  knew,  and  would  answer 
so  that  the  court  might  judge  of  it,  and  how  it  was  material. 

So^  iu  Uoe  v.  Trapaud^-i)  The  attorney-genefal  moved 
Jbr  a  new  trial,  on  the  ii:round  that  a  witness  was  called  on 
his  subpiena,  and  did  not  appear  at  the  moment,  but  came 
just  be&>re  the  verdict  was  given  in,  and  rule  granted. 

lu  ShiilUo  V.  Theed.ip)  tlie  plaintiff  having  been  non- 
suited in  consequence  of  the  accidental  absence  of  a  witness 
whom  he  had  subposned,  the  court  set  aside  the  noosait, 
and  granted  a  new  trial,  on  payment  of  costs ;  althoogfa 
WUde^  sergeant,  objected,  that,  the  nonsuit  not  having  been 
occasioned  by  any  misconduct  on  the  part  of  the  defendant, 
he  was  entided  to  retain  his  judgment. 

So,  in  Glover  v.  MUler,{6)  the  court  being  satisfied, 
from  the  affidavit  furnished  in  the  case,  that  it  was  not  in 
the  power  of  the  plaintiff  to  produce  the  receipt  against 


(1)  6  Mod.  22.  (2)  11  Mod.  1.  (3)  2  SalL  645^ 

(4)  2  Chitty's  Rep.  195. 

(5)  6  Bingham,  753,  and  4  Moore  dt  Payne,  575. 

(6)  1  Harp.  Const.  Rep.  S.  C.  267. 
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part  of  the  account,  on  which  the  defendant  claimed  a  set- 
off on  the  trial,  were  of  opinion,  that  a  new  trial  ought  to 
be  granted. 

That  this  is  the  practice  in  New- York,  appears  from 
Ruggles  V.  Hall,{l)  where  the  witness  had  been  regularly 
subpoened  by  the  defendant,  and  attended  at  the  circuiti 
and,  shortly  before  the  cause  was  called  on,  absented  him- 
self without  the  knowledge  or  consent  of  the  party,  or  his 
attorqey,  and  his  absence  was  not  discovered  until  after  the 
jury  was  sworn,  by  which  means  a  verdict  passed  against 
the  defendant.  In  this  case  a  new  trial  was  granted,  the 
defendant  having  shown  diligence  and  the  witness  to  have 
been  material,  some  stress  was  laid  upon  the  fact,  that 
neither  ttie  witness  nor  the  parties  answerable  over  were 
solvent. 

Yet,  in  Alexander  v.  Byron,{2)  where  a  witness,  who 
was  regularly  subpcened  by  the  defendant,  was  out  of  the 
way  when  the  trial  of  the  cause  commenced,  and  did  not 
appear  in  court,  until  after  the  testimony  on  both  sides  had 
closed,  and  the  counsel  for  the  defendant  had  proceeded  to 
sum  up  the  evidence.  He  was  then  offered  to  be  examined, 
but  was  refused  by  the  judge,  and  a  verdict  was  found  for 
the  plaintiff.  It  was  held  that  the  admission  of  the  witness 
offered  was  altogether  discretionary  with  the  judge,  who 
acted  reasonably  in  refusing  to  admit  him  under  the  cir- 
cumstances, and  that  a  new  trial  ought  not  to  be  granted. 

The  question,  however,  directly  passed  upon  in  this  case 
was  the  exercise  of  the  discretion  of  the  judge  on  the  trial, 
who  refused  to  open  the  case. — The  rule  adopted  in  Rug- 
gles  V.  Hail  would,  no  doubt,  under  similar  circumstances 
be  regarded  as  the  practice  of  the  court.(3) 

But  where  the  party  must  know  that  a  material  witness 
is  not  to  be  expected,  he  ought  to  apply  to  have  the  trial 

(1)  14  Johns.  Rep.  112.  (2)  2  Johns.  Cas.  318. 

(3)  Et  vide,  1  Tyrwhkt,  49. 
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postponed ;  and  if  he  proceeds  with  the  trial  he  mast 

the  consequences,  for  on  the  ground  of  the  absence  of  the 

witness,  the  verdict  will  not  be  disturbed.     Thus — 

In  Letgae  v.  Pitt,{l)  in  ejectment.  This  cause  was  tried 
before  the  lord  chief  justice  at  the  sittings,  and  a  verdict 
obtained  by  tlie  lessor  of  the  plaintiff,  which  the  defendant 
moved  to  set  aside,  upon  affidavits  that  some  material 
witnesses  for  him  absented  themselves,  and  did  not  appear 
upon  tlie  trial ;  and  also  prayed  the  chief  justice's  certifi* 
cate,  suggesting  that  tlie  verdict  was  contrary  to  evidence. 
The  court  rejected  the  affidavits  relating  to  the  witnesses 
absenting  as  immaterial. 

In  Elmslie  v.  Wildfnan,{2)  Action  on  a  poUcy  of  in-* 
surance  on  goods  from  Jamaica  to  London.  The  ship, 
during  her  stay  at  Jamaica,  had  been  so  much  exposed  to 
the  heat  of  the  sun,  that  her  timbers  had  shrunk ;  and 
shortly  after  she  sailed  on  her  vo3rage,  she  leaked,  though 
there  had  been  no  storm,  or  other  probable  cause  of  injury. 
AtW  pumfung,  the  leak  subsided;  the  ship  made  less 
water  every  day,  and  arri\'ed  at  home  in  a  sound  state. 
The  eaigv>,  upon  delivery,  was  found  to  be  damaged.  The 
iiuttstion  at  tlie  trial  was,  whether  the  loss  arose  from  un- 
tt^awortliiness,  or  from  the  perils  of  the  sea.  The  defend- 
ant calUnl  no  witnesses,  but  insisted  that  he  was  entitled  to 
a  verdict  on  the  (ilaintid^s  case.  The  jury  found  for  the 
plaintiff. 

It  was  now  mo\'ed  tliat  this  verdict  should  be  set  aside,  and 
a  new  trial  granted,  on  the  ground  that  the  captain,  a  mate- 
rial witness  for  the  defendant,  had  arrived  on  the  day  after 
the  trial.  But,  Per  Gibbs^  Ch.  J. — ^'  In  this  case  an  action 
was  brought  against  the  defendant,  in  whose  option  it  was 
lo  apply  to  put  off  the  trial  from  the  absence  of  a  witness, 
on  the  usual  terms*  That  he  has  neglected  to  do — and  it 
is  fit  from  justice  to  the  plain tid*,  to  refuse  the  present  apjdi* 


(1)  Bmmes,  439.  (2)  8  Ttunt.  236. 
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cation,  because  the  defendant  would  have  an  unfair  ad- 
vantage, in  knowing  what  was  the  case  intended  to  be  set 
up  on  the  part  of  the  plaintiff,  and  the  evidence  to  be  ad- 
duced in  support  of  it."(l) 

In  Alexander  v.  Byron,  cited  above,  the  sole  ground  upon 
which  the  court  put  their  decision  in  refusing  the  motion, 
is,  that  the  parties  must  come  to  trial  prepared,  at  their 
peril.  And,  if  either  party  has  any  good  excuse  for  not  being 
prepared,  he  is  entitled  of  right  to  a  postponement  of  the 
trial.  "  It  has  therefore,  repeatedly  been  held,"  say  the 
court,  '^  that  the  subsequent  allegation  of  a  party,  that  he 
was  not  prepared,  is  no  reason  for  granting  a  new  trial, 
unless  it  be  founded  on  the  discovery  of  testimony,  of  which 
the  party  was  not  at  the  time  apprized."(2) 

The  practice,  in  this  respect,  was  fully  recognised  in 
Jackson  v.  MaKn.(3)   Action  in  ejectment,  and  verdict  for 
the  plaintiff.     The  defendant  moved  to  set  aside  this  ver- 
dict, and  that  ^a  new  trial  should  be  granted,  on  a  case 
containing  the  evidence  given  on  the  trial,  and  also  on  the 
^ound  of  surprise  and  newly  discovered  evidence,  sup- 
ported by  affidavits,  that  William  Stewart  was  a  material 
Xxritness  to  negative  any  alteration  in  the  will,  and  that  hav- 
Ug  been  subpoened,  he  did  not  attend  the  trial.     Upon  the 
ground  of  the  absence  of  the  witness,  Plait,  J.,  delivering 
the  opinion  of  the  court,  observes :  "  The  affidavits  on  the 
j)art  of  the  defendant,  show  no  grounds  for  a  new  trial. 
There  is  no  newly  discovered  evidence,  nor  was  there  any 
surprise.     The  defendant  was  fully  apprized  before  the 
trial,  of  what  William  Stewart  now  swears,  and  actually 
subpoened  him ;  and  instead  of  moving  to  postpone  the 
trial  for  the  want  of  his  testimony,  she  voluntarily  chose  to 
take  her  chance  without    him.    Unless  there  be  other 
grounds,  therefore,  the  defendant  must  abide  by  the  ver- 
dict." 


(1)  Et  vide,  1  J.  J.  Marsh.  590.        (2)  Et  vide,  1  Caines,  164. 
(3)  15  Johns.  Rep.  293. 
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So,  in  Peebles  and  Vaughan  v.  Overton^{\)  the 
supreme  court  of  North  Carolina  refused  a  new  trial  on 
the  affidavit  of  the  absence  of  a  material  witness  undei 
such  circumstances  as  would  have  induced  them  to  refiuK 
a  postponement  of  the  cause,  for  the  absence  of  the  witness. 

2.  The  sudden  indisposition,  and  the  mistake  and  sur- 
prise of  witnesses,  have  been  held  grounds  for  granting  oi 
rejEiising  a  new  trial,  according  to  the  circumstances  of  the 
case. 

In  case  of  sudden  indisposition  of  a  witness,  or  unac^ 
countable  confusion  of  intellect,  if  there  be  any  ground  to 
suspect  practice  or  imposition  in  the  witness,  or  specula- 
tion'on  the  part  of  the  counsel,  the  application  for  a  new 
trial  on  that  ground  will  be  refused,  otherwise  it  will  be 
granted. 

This  is  well  illustrated  in  a  recent  case  in  Elngland, 
as  to  the  first  branch  of  the  rule,  Richards  v.  Ham- 
m(md.{2)  Action  on  a  promissory  note.  The  d^snd- 
ant's  attorney  had  called  for  the  account  and  pro- 
cured payment.  Defence  that  the  note  was  void,  found- 
ed upon  an  illegal  exaction  of  poundage,  on  an  «De- 
cution  by  the  plaintiff's  testator,  sheriff  of  the  county. 
The  defendant's  attorney  gave  evidence  to  that  efiect, 
admitting  on  cross-examination  that  he  had  always  known 
the  fiaicts  he  swore  to.  The  learned  judge,  in  summing*  up, 
animadverted  on  the  conduct  of  the  witness,  but  said,  that 
if  the  consideration  was  originally  illegal,  the  defence  must 
prevail.  That  the  question  was,  whether  the  jury  would 
not  be  disposed  to  pay  greater  attention  to  what  the  attor- 
ney had  written,  than  to  the  hurried  and  confused  evi- 
dence which  he  had  there  given.  Verdict  for  plaintiff. 
And  now  it  was  moved  for  a  rule  to  show  cause  why  the 


(1)  2  Murphy,  384.  (2)  1  M'Clelland,  179. 
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irerdict  should  not  be  set  aside  and  a  new  trial  had,  and 
that  all  proceedings  in  the  meantime  be  stayed.  On  a  joint 
a.fl&davit  of  the  defendant  and  his  attorney,  stating,  on  the 
pajTt  of  the  former,  that  he  had  never  given  his  attorney 
a,xxy  direction  to  pay  the  note,  or  settle  it  with  the  plaintiff's 
a,ttomey.  And  on  the  part  of  the  latter,  that  about  an  hour 
before  this  cause  commenced,  he  was  attending  a  trial  at  the 
c  jroiWTi  court,  when  he  was  suddenly  attacked  in  the  throat 
and  left  hand  with  a  paralytic  affection,  which  compelled 
him.  to  leave  it.  That  he  went  to  his  lodgings,  and  sent 
ixnmediately  for  medical  assistance,  having  at  that  time 
lost  the  use  of  his  hand  and  arm  as  far  as  the  elbow.  That 
by  xneans  of  embrocations  and  warm  flannel,  he  obtained 
relief;  but  that  before  the  effects  were  removed,  he  was 
obliged  to  return  into  the  court,  in  consequence  of  this 
being  called  on  ;  and  was  soon  ordered  into  the  wit- 
box,  in  a  most  perturbed  state.  That  he  was  hurried; 
*^^i^  it  was  in  consequence  of  the  attack  which  he  had  just 
5>re  experienced ;  and  that  he  had  no  pique  or  enmity 
the  plaintiff  or  his  attorney.  It  was  submitted  that 
showed,  there  had  been  an  injurious  decision,  notattri- 
)le  to  the  person  to  whom  the  injury  had  been  caused, 
^^'^ich  furnished  sufllcient  ground  for  granting  the  rule. 
^^Tow,  Baron. — "  The  jury  might  have  presumed  that 
gentleman  had  confounded  or  mistaken  some  things." 
7,  Baron. — "  The  note  was  for  poundage,  and  an 
was  made  out."  Hvllock^  Baron. — "  Prima  faciej 
note  was  evidence  of  a  debt.  Therefore,  in  order  to 
:e  out  a  defence  on  the  ground  of  vicious  consideration, 
would  have  been  obliged  to  show  that  poundage  ex- 
dvely  was  the  consideration ;  but  the  jury  might  have 
that  there  were  other  considerations."  Per 
k — "  This  was  a  case  for  a  jury,  and  no  ground 
been  laid  to  induce  the  court  to  grant  the  rule."    Rule 


So,  if  a  plaintiff  examine  his  witness  and  deliver  him 
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over  to  the  defeadaut  to  cross-examine,  and  before  any 
opportunity  offer  to  enable  the  plaintiff  to  ask  him  any 
questions  in  explanation,  the  witness  fall  down  in  a  fit,  and 
the  plaintiff  go  on  to  examine  other  witnesses  and  try  the 
cause,  the  court  will  not  afterwards  grant  a  new  trial,  to 
give  the  plaintiff  an  opportunity  of  letting  in  the  further 
testimony  of  the  same  witness.  In  Depeyster  v.  The 
Columbian  Insurance  Company ^{\)  on  a  policy  of  insur<* 
ance.  On  the  trial,  the  master,  while  on  his  cross-exami- 
nation by  the  defendant,  was  seized  with  a  fit,  and  could 
no  further  testify ;  but  neither  party  desired  the  trial  to  be 
put  off  on  that  account.  There  was  a  verdict  for  the  de- 
fendants ;  and  now  it  was  moved  to  set  it  aside,  and  one 
ground  taken  was,  the  sudden  indisposition  of  the  witness. 
Upon  which,  Livingston,  J.,  dehvering  the  opinion  of  the 
court,  observes  :  ^^  A  motion  for  a  new  trial  is  made  on  the 
following  grounds,  1.  Because  the  plaintiff  were  deprived 
of  the  fiill  benefit  of  the  testimony  of  one  of  the  witnesses^ 
by  reason  of  his  sudden  illness.  This  witness  was  not 
seized  with  a  fit  until  the  plaintifis  had  examined  and 
given  him  over  to  the  defendants  ;  but  had  it  been  other" 
wise,  they  should  have  suffered  a  nonsuit.  Instead  of  this, 
they  proceed  with  the  trial,  examine  other  witnesses,  and 
take  the  chance  of  a  verdict  on  the  testimony  then  in  their 
power.    After  this  they  come  too  late  for  a  new  trial." 

It  is  quite  clear  firom  this  case,  that,  should  the  plaintiff 
submit  to  a  nonsuit,  or  the  party  apply  to  the  judge  inune- 
diately  for  reUef,  and  be  refiised,  the  court  would  extend 
ielie£ 

In  Ainsworth  v.  Sessions,{2)  a  petition  for  a  new  trial 
was  presented,  on  the  ground  that  one  Payne,  who  was  re- 
lied upon  as  a  principal  witness  in  the  cause,  through  sur- 
prise, or  some  unaccountable  cause,  was  so  disconcerted 


(1)  2  Caines.  85.  (2)  1  Root,  175. 
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and  confused  in  his  evidence,  that  neither  court  nor  jury 
could  imderstand  him,  whereby  the  petitioner  lost  his 
case ;  and  that  said  Payne  is  now  able  to  testify  in  the 
clearest  manner.  Plea  in  abatement.  That  said  Payne 
is  not  a  new  evidence,  and  to  grant  new  trials  upon  the 
after  recollection  and  additional  testimony  of  former  wit- 
nesses, would  open  too  wide  a  door,  and  be  of  dangerous 
consequence.  By  the  Court — "Where  a  party  is  deprived 
of  his  most  material  evidence  by  some  unaccountable 
cause,  as  by  being  psuiic  struck,  or  by  a  paralytic  stroke  or 
other  affection^  which  for  that  time  has  deranged  the  re- 
collection of  the  witness,  so  that  the  party  loses  the  benefit 
of  his  testimony,  reason  and  justice  require,  that  the  party 
should  be  relieved  against  such  a  misfortune,  by  a  new 
trial,  as  much  as  when  he  is  deprived  of  his  evidence  by 
sickness  or  absence  ;  but  in  such  cases  the  court  ought  to 
be  extremely  cautious  that  they  be  not  imposed  upon." 

So,  the  court  will  relieve  against  the  mistake  of  a 
witness  materially  affecting  the  issue ;  as  in  Z>e  CHou 
V.  Dover,{\)  Action  against  the  owner  of  a  stage  coach 
for  the  loss  of  goods.  The  coach  set  out  from  the 
Swan  with  Two  Necks,  Lad-lane,  at  which  there  is  a 
board  stuck  up  to  give  notice,  that  the  proprietors  will  not 
be  responsible  for  any  parcel  above  the  value  of  five  pounds, 
unless  entered  and  paid  for  accordingly.  The  goods  were 
entered  at  the  Gloucester  cofiee-hous?,  in  Piccadilly,  which 
is  a  receiving  house  for  this  and  many  other  coaches.  No 
intimation  was  given  to  the  plaintiff  that  this  was  not  the 
original  of&ce  of  the  coach.  The  book-keeper  of  the  Glou- 
cester coffee-house,  swore,  at  the  trial,  that  there  was  not 
in  his  office  any  notice  similar  to  that  in  Lad-lane.  A  ver- 
dict was  accordingly  found  for  the  plaintiff.  Plumer  and 
Dauncey  moved  for  a  new  trial,  on  an  affidavit  of  the 


(1)  2An8t.  517. 
28 
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book-keeper,  that  he  had  been  mistaken  at  the  trial,  and 
that  such  notice  had  been  fixed  up  in  his  office.  Pigg-ot 
and  C  Moore  objected,  that  this  would  be  a  new  trial, 
merely  to  supply  a  defect  in  the  evidence,  which  the  de- 
fendant ought  at  first  to  have  provided  against.  But,  per 
Macdonald,  chief  baron :  "  Since  the  argument  of  this 
case,  we  have  consulted  with  Lord  Kenyon  and  several  of 
the  other  judges,  as  to  the  practice,  and  we  find,  that  where 
an  evident  mistake  has  happened,  it  is  usual  to  grant  a 
new  trial." 

So,  in  jyAgtiilar  v.  Tohin^{\)  cited  above;  and  in 
Richardson  v.  Fisher. {2)  A  new  trial  had  been  moved 
for  in  this  case,  partly  on  the  ground,  that  the  verdict  was 
contrary  to  evidence,  but  chiefly  on  an  affidavit  from  a 
material  witness,  that  he  had  made  a  serious  mistake  in  giv- 
ing his  testimony.  Yaughan,  sergeant,  showed  cause  against 
the  rule.  Per  Curiam — "  If  there  were  nothing  else  in 
this  case,  there  must  be  a  new  trial  on  the  important  affi- 
davit, that  the  vritness  has  made  a  mistake." 

And,  in  The  Inhabitants  of  Warren  v.  The  Inhabitants 
of  Hope,{3)  it  was  held,  that  a  new  trial  will  be  granted^ 
where  a  material  witness,  whose  testimony  at  the  trial  was 
against  the  interest  of  the  petitioner,  has  since  discovered 
that  he  testified  incorrectly  by  mistake. 

But,  in  Kellen  v.  Benett^{^)  the  court  refused  to  grant  a 
new  trial  on  an  affidavit,  that  a  witness  (called  on  the  part 
of  the  defendant,  and  who  had  refused  to  release  an  interest 
which  rendered  him  incompetent)  had  misapprehended  the 
effect  of  the  release,  and  was  now  ready  to  execute  one. 
Action  for  seaman's  wages.  On  the  trial  the  captain  of  the 
ship  was  called  as  a  witness  for  the  defendant,  who  refused 
to  release  his  interest,  and  a  verdict,  therefore,  passed  for 


(1)  2  Marshall,  265.  supra,  p.  182.  (2)  1  Bingham,  145. 

(3)  6  Qreenl.  479.  (4)  4  Bingham,  171. 
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the  plaintiff.  Motion  for  a  new  trial,  upon  an  affidavit  by 
the  captain,  that  he  did  not  at  the  trial  understand  the 
meaning'  of  releasing  his  interest ;  that  he  was  now  ready 
to  release  it ;  and  that,  in  truth,  he  had  no  interest.  It  was 
urged,  that  the  defendant  had  not  sworn  to  merits ;  that 
the  captain's  interest  was  clearly  established,  and  that  it 
would  be  a  most  dangerous  precedent  to  permit  a  witness 
thus  to  retract  what  he  had  said  at  the  trial.  And,  Bestj 
Ch.  J.  having  intimated,  that  the  nature  of  the  required 
release  was  repeatedly  explained  to  the  captain  at  the  trial ; 
The  Court  thought  it  would  be  too  much  to  disturb  the 
verdict,  upon  such  an  affidavit,  when  from  the  absence  of 
any  deposition  to  merits,  it  was  probable  the  result  of  a 
second  trial  would  not  differ  from  that  of  the  first,  and 
when  the  witness  in  question  must  be  placed  in  the  box, 
luder  circumstances  so  suspicious.(l) 

With  this  agrees  the  spirit  of  the  decision  in  Depeyster 
V.  The  Columbian  Insurance  Company,{2)  and  cannot 
be  said  to  be  at  variance  with  the  general  principle,  that  on 
all  such  applications,  ought  to  govern  the  discretion  of  the 
court,  inclining  them  to  relieve  whenever  the  mistake,  sur- 
prise or  accident  occurs,  without  blame  or  suspicion,  in  a 
material  part,  and  the  party  has  merits,  and  would  be 
otherwise  without  relief 

Upon  this  principle  the  courtacted,  and  furnished  a  strong 
example  in  Hewlett  v.  Cruchley,{3)  where  the  defendant 
was  surprised  by  the  evidence  of  a  witness.  Action  for  a 
malicious  prosecution.  The  defendant  was  an  attorney. 
The  plaintiff  had  been  for  fourteen  years  his  clerk,  whom 
he  afterwards  had  indicted  in  seven  bills  for  embezzlement, 
but  declined  to  give  evidence,  and  the  plaintiff  was,  of 
course,  acquitted.  Upon  this,  the  present  suit  was  brought, 
and  upon  the  part  of  the  defisndant,  to  show  that  there  was 


(1)  Vide  Sayre,  27.       (2)  2  Caines,  85.        (3)  3  Taunt.  277. 
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a  probable  cause  for  the  prosecution,  it  was  proved  that  a 
case  had  been  laid  by  the  defendant  before  a  barrister,  who 
was  examined  as  a  witness,  upon  the  subject  of  preferring 
the  indictment.  He  however  stated  that  he  believed  that 
the  case  exhibited  to  him  at  the  trial,  was  not  the  whole 
of  the  case  laid  before  him  for  his  opinion ;  that  more  papers 
had  been  laid  before  him,  and  that  a  strong  case  had  been 
stated.  He  mentioned  having  given  an  opinion  in 
writing,  which  was  not  annexed  to  the  case  then  produced ; 
and  that  the  case  on  which  he  advised,  stated  the  names  of 
the  parties,  which  this  paper  did  not  contain.  The  court 
charged  tliere  was  no  probable  cause,  and  verdict  for  the 
plaintiff,  £2000  damages.  Motion  for  a  new  trial ;  and  one 
of  the  grounds  urged  was,  that  the  evidence  given,  with 
respect  to  the  case,  was  completely  different  from  that 
which  the  defendant  had  reason  to  expect,  and  was  a  sur- 
prise on  him ;  that  the  witness  before  whom  the  case  had 
been  laid  for  his  opinion,  previous  to  the  prosecution,  had 
been  mistaken  in  his  recollection,  and  that  no  other  case  or 
written  paper  had  ever  been  laid  before  him,  than  that 
which  was  produced  on  the  trial,  which  was  annexed  to 
the  affidavit.  And,  per  Mansfield, Ch.  J. — "As  to  the  ground 
of  surprise,  was  it  ever  put  to  the  decision  of  a  court,  that 
when  the  defendant  has  called  witnesses,  and  they  proved 
contrary  to  his  expectations,  what  was  false  and  contrary 
to  truth,  the  defendant  should  therefore  ask  a  new  trial  ? 
Such  a  thing  was  never  heard  of"  Heath,  J. — "  As  to  the 
evidence  of  the  barrister,  if  it  clearly  appeared  to  my  satis- 
&ction  that  the  witness  was  surprised,  and  gave  evidence 
contrary  to  the  expectation  he  had  raised,  I  would  send  it 
to  a  new  trial ;  but  no  such  a  thing  appears."  Chambre^ 
J. — "  I  entirely  agree  that  the  court  ought  not  in  this  case 
to  interfere  with  the  province  of  a  jury ;  although  there  are 
cases  in  which  the  court  may  properly  do  that,  but  this  is 
not  one  of  them."(l) 


(1)  Et  vide,  3  Marsh.  Kent.  Refk  85. 
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3.  Neither  a  direct  impeachment  of  the  veracity  of  the 
^tnesses,  nor  affidavits  of  perjury,  nor  even  an  indictment 
for  conspiracy  or  perjury,  unlsss  the  case  is  so  gross  as  to 
make  it  probable  the  verdict  was  obtained  by  perjury,  or 
that  the  false  testimony  occasioned  a  surprise  upon  the 
party,  will  be  sufficient  cause  to  set  aside  a  verdict,  and 
grant  a  new  trial.  (1) 

In  the  King  v.  Heydon,{2)  it  was  held,  that  a  witness 
indicted  for  perjury  was  not  a  reason  to  postpone  judg- 
ment against  the  person  convicted.    The  defendant  was 
convicted  of  bribery,  and  it  was  now  moved  to  postpone 
judgment,  till   an  indictment,  which  he   had  preferred 
against  one  Burbage,  for  perjury  in  his  evidence,  was  de- 
termined.   Norton,  solicitor  general,  and  Morton,  showed 
for  cause,  that  this  was  a  motion  of  the  first  impression,  and 
of  very  dangerous  consequence,  merely  to  delay  justice. 
That  the  perjury  assigned  in  the  indictment  is  not  in  respect 
of  the  fact,  for  which  Hey  don  is  convicted,  but  a  collateral 
circumstance : — that  Burbage  offered  to  take  his  trial 
immediately  after  the  indictment  found,  but  the  defendant 
refused  to  consent  to  it ;  and,  afler  deliberation  had,  per 
Lord  Mansfield,  Ch.  J. — "  I  am  clear,  that  Heydon  can 
be  no  witness  in  this  case,  if  they  mean  by  this  indictment 
to  alleviate  the  judgment  of  the  court  for  the  bribery,  be- 
cause he  is  swearing  in  his  own  cause.    And  the  witnesses 
on  the  indictment  having  all  been  previously  examined  at 
the  former  trial,  makes  an  end  of  this  motion ;  for  their 
credit  has  already  been  weighed  by  a  jury,  and  found 
wanting." 

In  Benfield  v.  Petrie,{^)  Action  of  debt  on  the  statute 
against  bribery,  and  verdict  for  plaintiff.  A  rule  to  show 
cause  why  there  should  not  be  a  new  trial  had  been  ob- 
tained on  an  affidavit  of  the  defendant,  which  stated  that 


(1)  2  Tidd,  914.        (2)  1  W.  Black.  404.         (3)  8  Doug.  24. 
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two  of  the  plaintiff's  witnesses  at  the  trial,  whose  names 
were  Wilks  and  Shilling,  had  been  indicted  for  perjury  in 
this  cause  on  the  evidence  of  several  persons,  and  that  true 
bills  had  been  found.  Lord  Mansfield — "  This  is  an  ac- 
tion for  bribery.  All  the  facts  pven  in  evidence  go  on  the 
ground,  that  two  persons  were  agents,  and  that  the  bribery 
was  committed  by  them.  Evidence  of  these  facts  was  given 
by  seven  or  eight  persons  besides  the  parties  indicted,  and 
both  the  persons,  who  bribed,  were  examined  for  the  de- 
fendant at  the  trial.  The  jury  found  a  verdict  for  the 
plaintiff,  against  the  evidence  of  these  two  persons,  on 
grounds  which  impeach  that  evidence.  The  judge,  who 
tried  the  cause,  is  satisfied  with  the  verdict,  and,  thereforCi 
it  stands  as  a  verdict  with  the  weight  of  evidence  in  its 
fitvour.  The  motion  for  a  new  trial  rests  solely  on  the 
ground,  that  two  of  the  witnesses  have  been  indicted  for 
perjury.  It  is  not  an  established  rule,  that  it  is,  of  course, 
to  stay  a  verdict,  because  the  witnesses  in  support  of  that 
verdict  have  been  indicted  for  perjury.- '(1) 

So,  in  Wheatly  v.  Edwards.{2)  Action  otcrim.  con,  and 
verdict  for  plaintiff.  On  a  motion  for  a  new  trial,  there 
was  strong  evidence  of  perjury  in  the  witnesses  to  the 
criminal  conversation  on  express  testimony  against  them. 
Lard  Mansfield  particularly  observed,  there  was  direct 
testimony  of  subornation  of  perjury  by  the  plaintiff's  con- 
sent, of  the  witnesses ;  and  this  in  different  places,  by  three 
different  witnesses.  On  the  other  side,  four  persons  swore 
to  the  character  of  one  of  the  witnesses  who  was  living, 
and  who  swore  the  other  was  dead,  and  that  he  had  seen 
him  in  his  coffin,  and  there  was  a  witness  who  swore  that 
this  man  was  alive ;  and  yet  his  lordship  said,  that  there 
appeared  no  ground  on  the  evidence  for  granting  a  new 


(1)  Et  vide,  Macpherion  r,  Petrie  and  Petrie  v.  Mi/e«,  3 
Doug.  26  and  27.  (2)  Lofft,  87. 
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trial ;  but  that  they  might  proceed  by  indicting  the  wit- 
nesses for  perjury. 

And  with  this  the  modem  practice  agrees.  In  Warwick 
V.  Bruc€,{l)  the  plaintiff  obtained  a  verdict  for  £150,  and 
had  judgment,  upon  which  the  defendant  brought  error,  and 
after  argument,  judgment  was  aflirmed.  But  before  the  case 
came  on  to  be  heard  in  error,  the  defendant  preferred  an  in- 
dictment against  two  of  the  plaintiff's  witnesses  for  perjury 
in  their  evidence  at  the  trial,  and  on  a  former  day  in  this 
term,  obtained  a  rule  nisi,  for  staying  execution  upon  the 
judgment  until  the  trial  of  this  indictment,  upon  an  aiffidavit 
made  by  himself,  charging  the  said  witnesses  with  perjury. 
But  per  Lord  EUenborough,  Ch.  J. — "  It  would  be  highly 
dangerous  to  allow  this  rule  to  be  made  absolute,  for  this 
would  be  a  receipt  to  every  person,after  verdict  and  judgment 
against  him,  how  to  delay  the  fruit  of  such  judgment,  by 
indicting  some  of  the  plaintiff's  witnesses  for  perjury.  And 
should  this  rule  be  made  absolute,  it  would,  perhaps,  pre- 
vent the  plaintiff  from  being  a  witness  at  the  trial  of  the 
persons  indicted."  And  because  this  seemed  to  be  a  new 
and  dangerous  experiment,  the  court  directed  the  rule  to 
be  discharged  with  costs.(2) 

So,  also,  in  Seeley  v.  Mayhew,{^)  Assumpsit  against 
the  defendant,  as  acceptor  of  a  bill  of  exchange,  drawn  by 
T.  Parish.  The  defendant's  handwriting  having  been 
proved,  the  defence  was,  that  the  bill  had  been  given  for  a 
horse  sold  by  Seely  to  Parish,  which  was  warranted  sound, 
but  was  ill  at  the  time,  and  shortly  afterwards  died.  The 
jury  having  found  a  verdict  for  the  defendant,  Addoms, 
sergeant,  now  moved  for  a  new  trial  on  the  ground  of  sur- 
prise, the  defence  not  having  been  anticipated,  and  true 
bills  for  perjury  having  since  been  found  against  the  wit- 
nesses, who  spoke  to  the  warranty,  and  the  property  of  the 


(J)  4  Maule  6l  Selw.  140.  (2)  Vidtf,  4  Taunt.  640. 

(3)  4  Bingham,  561. 
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horse  being  in  Seeley.  But  the  court  thought  that  was  a 
circumstance  of  which  they  ought  not  to  take  notice  ;  and 
observing,  that  Lord  Mansfield  and  Lord  Erskine  had  ex- 
pressed the  greatest  disapprobation  of  indicting  witnesses 
while  a  cause  was  yet  pending,  refused  the  rule. 

And,  in  Pott  v.  Parker. {I)  Motion  to  set  aside  verdict 
for  plaintiff.  There  was  a  sale  of  wheat,  and  the  only 
question  was,  whether  the  price  of  it  had  been  paid. 
There  was  contradictory  evidence,  and  an  indictment  for 
perjury  had  been  found  against  the  witnesses  for  the  plain- 
tiff, and  the  character  of  the  defendant  was  at  stake.  And 
per  Lord  Ellenborough,  Ch.  J. — "  It  was  a  question  up- 
on the  credit  due  to  the  witness,  and  it  was  left  to  the 
jury.  To  grant  a  new  trial  on  the  ground  that  an  indict- 
ment for  perjury  has  been  found,  would  be  new  and  dan- 
gerous. The  only  tiling  possible  would  be,  to  stay  execu- 
tion during  the  finding  of  the  indictment  for  perjury,  but 
that  we  cannot  grant."(2) 

And  it  has  been  held,  that  even  a  conviction  for  perjury 
will  not  induce  the  court  to  stay  proceedings,  much  less  to 
set  aside  the  verdict.(3) 

To  the  universality  of  the  rule,  there  have  been  cases 
held  as  exceptions.  Of  this  kind  is  Fabrilius  v.  Cock,{ji) 
But  there  the  whole  case  resolved  itself  into  a  fiction,  to 
the  entire  satisfaction  of  the  court.  The  case  was  this. 
The  plaintiff  sued  in  trover  for  6,000  pagodas.  The  de- 
fendant always  denied  the  whole  story,  but  was  not  able  to 
contradict  the  proof  at  the  trial.  The  jury,  to  the  satisfac- 
tion of  Lord  Mansfield y  found  a  verdict  for  the  plaintififfor 
£2,400,  the  value  of  the  pagodas.  The  defendant  moved 
for  a  new  trial,  upon  the  ground  that  the  whole  was  a  fic- 
tion supported  by  perjury,  which  he  could  not  be  prepared 


(1)  2  Chitty's  Rep.  269.        (2)  Sed  vide,  conira,  1  Greenl.  322. 
(3)  2  Price,  3.    Etvide,  9  Price,  89.  (4)  3  Burr.  1771. 
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to  answer.  That  since  the  trial,  many  circumstances  had 
been  discovered  to  detect  the  iniquity,  and  to  show  the 
subornation  of  the  witnesses.  The  court,  after  a  very  strict 
scrutiny,  granted  a  new  trial  on  payment  of  costs.  The 
justice  and  propriety  of  this  determination  appeared  in  a 
very  strong  light  to  many  persons,  who  thought  the  whole 
story  to  be  manifestly  a  scheme  of  villany  supported  by 
perjury.     And  the  plaintiff  never  dared  to  try  it  again. 

So,  if  the  perjury  or  conspiracy  is  rendered  probable,  and 
the  testimony  must  have  operated  as  a  surprise,  as  in 
Thurtell  v.  Beaumont. {\)  In  the  first  instance  the  court 
refused  to  grant  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  subsequently  to  a  verdict  for  the  plaintiff,  the  grand 
jury  had  found  a  bill  against  him  and  others,  for  a  con- 
spiracy to  defraud  the  insurance  company.  But  on  affida- 
vits disclosing  the  conspiracy  itself,  and  showing  that  the 
defendant  did  not  obtain  a  knowledge  of  it  till  after  the  trial, 
so  that  the  plaintiffs  case  was  in  effect  a  surprise  on  him, 
the  court  granted  a  rule  nisi  for  a  new  trial,  on  payment  of 
costs. 

And  in  Morrell  v.  Ki7nbalL{2)  A  new  trial  was  granted, 
on  the  ground  of  the  perjury  of  the  party's  own  witness, 
evidently  a  strong  example  oi surprise.  The  reasons  and 
the  ground  taken  in  opposing  the  motion  are  sufficiently 
explained  in  the  opinion  of  the  court,  by  Weston^  J. — "It 
has  been  made  to  appear  in  the  present  case,  highly  proba- 
ble, that  in  the  action  originally  tried  between  these  par- 
ties, the  petitioner  for  a  review  would  have  prevailed,  but 
for  the  testimony  of  Daniel  Philbrook,  It  further  appears 
that  in  giving  this  testimony,  Philbrook  was  guilty  of  wil- 
ful and  corrupt  perjury,  of  which  he  has  been  since  con- 
victed, and  is  now  suffering  the  punishment  awarded 
against  him.    Upon  these  facts  the  petitioner  appeals  to  the 


(1)  1  Bingham,  337.  (2)  1  Grecnl.  322. 
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egal  discretion  of  this  court,  praying  that  a  writ  of  review 
may  be  granted  him,  that  the  cause  may  be  again  exa- 
mined upon  its  merits,  and  that  justice  may  be  done  be- 
tween the  parties.  If  the  judgment  rendered  against  the 
petitioner  was  obtained  by  perjury,  he  is  not  the  less  injured 
because  it  was  not  committed,  in  consequence  of  the  pro- 
curement, subornation,  or  even  privity  of  the  adverse 
party.  Though  the  latter  may  have  been  innocent  of  any 
charge  of  this  nature  at  the  time,  it  is  more  tlian  question- 
able whether  he  can,  inforo  conscientice,  continue  to  enjoy 
the  fruits  of  the  perjurj*^,  after  it  has  been  made  apparent. 
As  to  the  last  objection,  it  is  clearly  a  rule  of  law,  that  the 
party  callhig  a  witness  shall  not  be  permitted  to  attack  his 
character  by  general  evidence  ;  yet  he  may,  by  other  wit- 
nesses, disprove  the  facts  to  which  he  testifies.  If  there- 
fore the  facts  thus  testified  to  are  directly  proved  to  be  false, 
there  is  no  principle  of  law  or  of  justice  which  prevents 
the  party  from  availing  himself  of  the  truth  of  his  case, 
although  the  credit  of  his  own  witness  may  thereby  be  im- 
peached. New  trials  have  been  frequently  granted,  where 
there  has  been  strong  reason  to  suspect  that  perjury  has 
been  conmiitted  ;  much  more  ought  they  to  be  where  the 
perjury  has  been  clearly  demonstrated." 

But  there  being  no  allegation  of  surprise,  the  motion  was 
refused  in  Proctor  v.  Simmons.{l)  Action  for  an  assault. 
At  the  trial,  the  plaintifi"  called  two  of  her  children  and  her 
sister  as  witnesses,  to  prove  that  the  defendant  had  been 
guilty  of  an  outrageous  assault,  in  order  to  entitle  her  to 
large  damages.  The  jury,  however,  found  a  verdict  for  her, 
damages  one  shilling  only.  On  motion  for  a  new  trial 
on  affidavits,  that  two  of  the  witnesses  had  been  guilty 
of  gross  perjury  at  the  trial,  the  court  observed,  "  That 
as  the  defendant  had  not  sworn  that  he  had  been  taken 
by  surprise  at  the  trial,  there  was  no  ground  for  the  appU- 


(1)  9  Moore,  581. 
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cation;  and  that  it  would  be  a  dangerous  precedent  to 
grant  a  new  trial  on  the  mere  affidavit  of  the  one  party, 
that  the  witnesses  of  the  other  had  lx5cn  guilty  of  perjury." 
So  far  the  principle  of  the  rule  has  been  adopted  in 
New- York.  In  Jackson  v.  Roxdand^{\)  in  ejectment, 
witnesses  were  called  on  the  trial  to  impeach  the  cha- 
racter of  one  Hay,  for  truth  and  veracity,  a  witness 
for  the  plaintiff.  The  jury  found  for  the  defendant  on 
a  case  reserved.  One  point  urged  for  setting  aside  the 
verdict,  was,  that  Hay  was  discredited,  and  it  was  held 
that  a  subsequent  impeachment  of  a  witness  cannot  be 
insisted  on  in  support  of  a  motion  for  a  new  trial.  "  The 
character  of  the  witness,"  say  the  court,  "should  have 
been  attacked  before  the  parol  evidence  was  given;  for 
should  the  judge  have  discredited  his  testimony,  the  plain- 
tiff, for  aught  ai)pcaring  to  the  court,  might  have  offered 
other  proof  to  the  same  point." 

It  is  to  be  presumed  that  objections  to  a  witness,  on  the 
ground  of  an  indictment  for  a  felony,  would  be  at  least  as 
unavailing  on  a  motion  for  a  new  trial,  as  an  attempt 
to  impeach  him  for  that  cause  was  held  to  be  at  the  trial. 
In  Jackson  v.  Osborne^  ex  dem.  Gibbsj{2)  in  ejectment, 
one  Joel  Wood,  a  subscribing  witness  to  a  deed,  was 
called  to  prove  it.  The  defendant,  for  the  purpose  of  im- 
peaching the  testimony  of  Joel  Wood,  upon  whose  oath 
the  deed  to  Gibbs  had  been  proved  before  the  commis- 
sioner, offered  to  prove  that  two  bills  of  indictment  were 
found  by  a  grand  jury  against  him,  one  charging  him  with 
perjury,  and  the  other  with  forgery,  committed  by  him 
in  relation  to  the  premises  in  question ;  that  he  had  ab- 
sconded, and  had  ever  since  remained  out  of  the  territory 
of  the  United  States,  for  which  reason,  he  had  not  been 
tried  ;  that  subsequent  to  the  indictments,  and  before  the 


(1)  6  Wendell,  666.  (2)  2  Wendell,  655. 
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commencement  of  this  suit,  Gibbs  in  person  procured 
Wood,  to  make  the  proof,  before  the  commissioner,  cer- 
tified on  the  deed.  This  testimony  was  objected  to,  by 
the  plaintiff's  counsel,  and  rejected  by  the  judge.  There 
was  a  verdict  for  the  plaintiff,  and  on  motion  to  set  it  aside, 
one  of  the  points  taken  was,  the  rejection  of  the  testimony 
offered  to  impeach  Wood.  Upon  this  the  court  observe : 
"  The  evidence  offered  to  impeach  the  witness  to  the  deed, 
was  properly  rejected.  That  he  had  been  indicted  for  per- 
jury and  forgery,  did  not  affect  his  competency,  not  having^ 
been  tried  and  convicted.  The  credibility  of  a  witness  is 
not  to  be  impeached  by  proof  of  a  jiarticular  offence,  but  by 
evidence  of  general  bad  character.  If  it  was  not  compe- 
tent to  prove  that  the  witness  had  perpetrated  the  offcuces 
for  which  he  had  been  indicted,  (of  which  there  could  be 
no  question,)  it  follows  of  necessity  that  the  fact  of  his  hav- 
ing been  indicted  was  inadmissible  evidence.''(l) 

4,  Intimately  connected  with  the  preceding  rule  is  this, 
that  a  new  trial  will  not  be  granted,  to  furnish  an  oppor- 
tunity, to  impeach  a  witness,  upon  a  subsequent  discovery 
of  his  interest  or  turpitude,  or  general  bad  character. 

Thus,  in  Turner  v.  Pearte.{2)  Action  for  withdrawing 
suit  from  mills  of  plaintiff,  and  verdict  for  defendant.  Mo- 
tion for  a  new  trial  upon  two  grounds  : — First.  That  it  was 
a  verdict  against  evidence.  Secondly.  Upon  an  affidavit, 
that  it  had  been  discovered  since  the  trial  that  five  out  of 
nine  of  the  witnesses  on  the  part  of  the  defendant  were 
interested  in  the  event  of  the  cause,  and,  therefore,  were 
incompetent,  and  ought  not  to  have  been  received.  The 
court,  being  of  opinion  that  the  weight  of  evidence  was  in 
favour  of  the  verdict,  discharged  the  rule  on  that  ground  ; 
but  first  gave  their  opinions  upon  the  other  point,  seriatim. 
Ashhurst,  J. — "  The  regular  time  for  objecting  to  the  com- 

(1)  Et  Tide,  2  Marsh.  Kent.  Rep.  130.        (2)  1  Term  Rep.  717. 
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pctcncy  of  witnesses  is  at  the  trial.  The  ancient  doctrine 
on  this  head  was  so  strict,  that  if  a  witness  were  once  ex- 
amined in  chief,  he  could  not  afterwards  be  objected  to  on 
the  ground  of  interest.  Perhaps  that  strictness  may,  in 
some  degree,  be  relaxed,  by  the  custom  of  suffering  wit- 
nesses to  be  examined  conditionally,  which  is  only  waiving 
the  objection  for  the  time.  But  still  the  objection  must  be 
made  at  the  trial."  Duller^  J. — "  There  has  been  no  in- 
stance of  this  court's  granting  a  new  trial,  on  an  allegation 
that  some  of  the  witnesses  examined  were  interested,  and  I 
should  be  very  sorry  to  make  tlie  first  precedent.  Ancient- 
ly, no  doubt,  the  rule  was,  that  if  there  were  any  objection 
to  the  competency  of  the  witness,  he  should  be  examined 
on  the  voir  dire  ;  and  it  was  too  late  after  he  was  sworn 
in  chief.  In  later  times  that  rule  has  been  a  little  relaxed ; 
but  the  reason  of  doing  so  must  be  remembered.  It  is  not 
that  the  rule  is  done  away,  or  that  it  lets  in  objections 
which  would  otherwise  have  been  shut  out.  It  has  been 
done  principally  for  the  convenience  of  the  court,  and  it  is 
for  the  furtherance  of  justice."  Grose,  J. — "  If  this  objec- 
tion had  been  made  before  me  at  the  trial,  perhaps  I  might 
have  admitted  it;  but  then,  by  the  rule  of  law,  objections 
of  this  nature  must  be  made  at  the  trial.  And  if  the  plain- 
tiff will  insist  upon  the  strict  rule  relative  to  the  incompe- 
tency of  witnesses,  the  defendant  has  an  equal  right  to 
avail  himself  of  the  rule  that  the  objection  now  comes  too 
late."(l) 

So,  in  Sells  v.  Hoare,{2)  Vaus^han,  sergeant,  for  the  de- 
fendant, moved  for  a  new  trial  in  this  cause,  on  the  ground, 
among  others,  that  a  i^erson  calling  himself  Josepli  Man- 
ning, had  been  duly  sworn  on  the  gospels,  as  a  christian  ; 
whereas,  it  had  been  discovered  since  the  trial,  that  his  real 
name  was  Solomon  Money,  that  he  was  a  Jew  before  and 


(1)  Et  vide,  Soulct  V.  Loiseau,  6  Mart.  Lou.  Rep.  512. 

(2)  3  Brod.  db  Bixig.  232. 
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at  the  time  of  the  trial,  and  that  he  was  still  a  regular 
attendant  at  the  synagogue.  The  learned  sergeant  urged 
that  the  jury,  in  coming  to  the  conclusion  which  they  had 
done,  must  have  believed  the  testimony  of  this  witness,  who 
had  given  his  evidence  under  a  sanction,  which  he  could 
not,  from  his  religion,  consider  binding.  But  the  court 
held  that  the  objection  came  too  late,  and  that  it  would  be 
productive  of  great  danger  and  confusion,  if  such  affidavits 
were  received. 

In  this  state,  the  rule  has  been  adopted.  In  Bunn  v. 
Hoyt^{\)  a  motion  was  made  to  set  aside  the  verdict.  One 
ground  was  on  newly  discovered  evidence,  tending  to 
impeach  the  credit  of  the  material  witness.  But,  Per  Cu- 
riam— "  A  verdict  is  never  set  aside  to  give  the  party  an 
opportunity,  of  impeaching  the  credit  of  witnesses  sworn  at 
a  former  trial.  The  evidence  should  be  of  some  material 
fact,  which  would  induce  the  belief,  that  if  proved  to  the 
jury,  it  would  so  far  influence  their  minds,  as  to  produce  a 
different  verdict." 

So,  in  Shuviway  v.  FoxDler.{2)  Seduction  case,  and 
verdict  for  the  plain tifl'.  After  the  trial,  evidence  tending 
to  discredit  the  dauglitcrof  the  plaintiff",  the  principal  witness 
was  discovered,  and  a  motion  made  to  set  aside  the  verdict 
and  grant  a  new  trial.  But  refused,  the  court  reiterating 
the  rule — "  A  new  trial  is  not  to  be  granted  merely  on  the 
discovery  of  new  evidence,  which  would  impeach  the  cha- 
racter of  a  witness  at  the  trial.  There  would  be  no  end  of 
new  trials  on  that  ground.''(3) 

To  this,  there  has  been  an  exception,  in  Jackson  y.  Kin- 
ncy,(4)  where  it  was  held  that,  although  in  general  a  new 
trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  when  it  goes  merely  to  impeach  the  testinx)ny  of 


(1)  3  Johns.  Rep.  255.  (2)  4  Johns.  Rep.  425. 

(3)  Et  vide,  5  Johns.  Rep.  24S.  (4)  14  Johns.  Rep.  186. 
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a  witness  at  the  former  trial,  yet  in  causes  concerning  the 
title  to  military  lauds,  where  the  identity  of  the  original 
patentee  is  in  question,  a  new  trial  may  be  granted,  to  give 
tlie  defendant  an  opportimity  of  impeaching  the  character 
of  the  principal  witness  for  the  plaintiff,  especially  when  the 
defendant  has  been  a  long  time  in  possession.(l) 

So  in  Wane's  case,(2)  in  Massachusetts.  The  defendant 
was  indicted  and  convicted  of  forgery.     He  moved  for  a 
new  trial,  on  the  ground  of  an  improper  conviction.     The 
facts  appear  in  the  opinion  of  Parsons^  Ch.  J. — "  Richard- 
son^ whose  receipt  the  defendant  is  charged  with  forging, 
was  sworn  as  a  witness,  and  as  he  could  neither  gain  nor 
lose  by  the  event  of  the  trial,  as  it  then  appeared,  he  was 
properly  admitted.     The  motion  is  therefore  rested  on  two 
grounds. — That  the  defendant  has  since  obtained  evidence 
tliat  Richardson  was  incompetent ;  or  if  he  was  compe- 
tent, that  the  defendant  now  has  evidence  further  to  dis- 
credit him.     As  to  any  further  evidence  against  Richard- 
son's credibility,  it  cannot  in  this  case  avail  the  defendant. 
At  the  trial,  he  must  have  expected,  that  Richardson  would 
be  called  by  the  solicitor  general,  and  he  does  not  pretend 
that  he  was  then  surprised  by  tlie  testimony  of  this  wit- 
ness.    He  expected  it,  and  he  attempted  by  the  testimony 
of  witnesses  to  destroy  his  credit,  by  proving  that  his  gene- 
ral character  as  to  truth  was  bad. — To  give  time  to  the 
defendant  to  scrutinize  a  neighbourhood,  and  discover  some 
who  may  testify  to  a  witness's  general  had  character^ 
which  if  the  testimony  be  true  must  be  generally  known, 
would  be  preposterous  and  dangerous."(3) 

So,  in  Ha^nmond  v.  Wadha7ns^{^)  where  a  witness  on 
a  trial  was  not  unexpected  by  the  party  against  whom  he 
was  produced,  and  liis  character  was  discredited,  the  court 
would  not  grant  a  new  trial  on  tlie  ground  that  the  party 


(1)  Accord.  3  Grcenl.  92.  (2)  5  Mass.  Rep.  261. 

(3)  Et  vide,  Drew's  case,  4  Mass.  309.       (4)  5  Mass.  Rep.  353. 
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had  since  the  trial  discovered  further  evidence  of  his  want 
of  credit.  Parsons,  Gh.  J.—"  It  is  not  suggested  by  the 
demandant  that  he  was  surprised  by  Fanning's  testimony. 
On  the  contrary  he  came  prepared  to  discredit  him,  which 
he  effectually  did  in  the  opinion  of  the  judge.  To  grant  a 
new  trial  to  give  further  opportunity  to  discredit  a  witness, 
whose  testimony  was  not  unexpected,  and  who  had  in  fact 
been  discredited,  would  be  unprecedented,  and  productive 
of  mischievous  consequences.  We  cannot,  therefore,  grant 
a  new  trial  on  the  second  ground  on  which  it  was 
moved." 

So  held  in  Maine,  in  Keeji  v.  Sprag-uej{l)  say  the 
court,  "  A  new  trial  will  not  be  granted  for  the  purpose  of 
discrediting  a  witness  by  showing  contradictory  testimony 
from  his  own  deposition  given  at  an  early  stage  of  the 
same  cause,  the  deposition  being  on  the  files  of  the  court, 
but  accidentally  omitted  to  be  read.  The  court,  in  deny- 
ing the  motion,  lay  stress  upon  the  fact  that  the  counsel  for 
the  defendant  knew  of  the  existence  and  contents  of 'the 
deposition,  and  in  communicating  the  facts  to  the  counsel 
who  tried  the  cause,  it  was  incumbent  on  him  to  have 
stated  this  also." 

And  in  South  Carolina,  in  Lloyd  v.  Monpocy,{2)  where 
a  new  trial  was  moved  for  on  the  ground  that  one  of  the 
witnesses  was  bribed,  who  swore  to  the  fact,  the  motion 
was,  notwithstanding,  denied,  the  court  observing:  "But 
the  most  substantial  ground,  and  indeed  the  only  one  on 
which  the  court  has  had  any  difficulty,  is  the  sixth:  the 
facts  stated  in  that  ground  are  attempted  to  be  supported  by 
the  affidavit  of  the  witness  herself,  that  she  had  been  bribed, 
and  had  sworn  falsely  on  the  trial.  It  would  be  a  sufficient 
objection  to  the  admission  of  this  affidavit,  that  a  copy  of  it 
has  not  been  given  to  the  person  accused  of  the  subornation 


(1)  3  Greenl.  77.  (2)  2  Nott  &  M^Cord,  446. 
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of  perjury,  that  the  charge  mi^ht  be  rebutted.  But  even 
waiving  that  objection,  I  do  not  think  it  ought  to  be  re- 
ceived. The  discovery  of  parol  evidence  after  a  trial,  has 
never  been  admitted  in  this  state,  as  a  good  ground  for  a 
new  trial.  The  tampering  with  witnesses,  to  which  it 
would  lead,  the  frauds  and  perjuries  which  it  would  intro- 
duce, and  the  endless  litigation  which  would  ensue,  admo- 
nish us  to  be  careful  how  we  depart  from  that  long  settled, 
and,  I  think,  safe  and  necessary  rule." 

But  when  tlie  facts,  on  which  the  witnesses  found  their 
testimony,  are  clearly  falsified  by  affidavit,  the  verdict  will 
be  set  aside.  The  reason  of  this  distinction  is  manifest ; 
tampering  with  witnesses  may  pervert  the  truth,  but  can- 
not change  facts. 

In  Lister  v.  Mund€lL{l)  In  this  case  a  writ  of  fieri 
Jadas  issued  against  the  defendant,  a  bankrupt,  before  cer- 
tificate obtained,  but  not  executed  till  after.  To  invalidate 
the  effect  of  the  certificate,  it  was  stated,  that  the  defendant 
had  lost  more  than  £5  on  one  day  by  horse-racing,  and  to 
try  this  a  plea  of  bankruptcy  was  directed.  At  the  trial, 
to  prove  the  money  lost,  the  plaintiff  produced  three  wit- 
nesses, all  of  whom  swore  to  the  fact  of  the  money  having 
been  lost  in  1793,  and  two  of  them  founded  their  testimony 
on  particular  circumstances  within  their  recollection,  viz : 
Thtsmas  Dinnis^  that,  till  1793,  he  had  lived  at  Hunman- 
by,  in  Yorkshire,  and  on  his  leaving  that  place,  had  come 
immediately  to  Scarborough  ;  and  William  Dove^  that  a 
child  of  his  died  about  a  month  before  the  race  in  question 
took  place.  Verdict  for  the  plaintiff.  And  now  a  rule 
nisij  for  a  new  trial,  was  moved  for,  on  affidavits  contra- 
dicting the  particular  circumstances  on  which  the  two  wit- 
nesses, above-mentioned,  founded  their  testimony.  The 
court  observed,  that  though  it  was  unusual  to  grant  a  new 


(1)  iBos.  &Pul.427. 
30 
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trial  on  evidence  contradicting  the  testimony  on  which  the 
verdict  had  proceeded,  discovered  subsequent  to  the  trial, 
yet  as  the  very  facts  on  which  these  witnesses  had  founded 
themselves,  were  falsified  by  the  affidavits  produced,  they 
thought  it  afibrded  a  sufficient  ground  for  a  new  trial,  and 
accordingly  granted  a  rule  iiisL  Against  this,  Le  Blanc 
was  now  to  have  shown  cause,  but  on  a  question  from  the 
court,  he  admitted  that  he  could  not  contradict  the  affidavits 
which  had  been  produced  ;  and  therefore  the  court  made 
the  rule  absolute. 

And  it  would  appear,  that  if  a  party  admitted  his  having 
bribed  a  witness,  or  the  witness  himself  should  put  that 
by  affidavit  before  the  court,  it  would  avoid  the  verdict^ 
but  not  if  the  witness  should  only  declare  it. 

In  George  v.  Pierce.  In  order  to  a  new  trial  an  affi- 
davit was  read,  that  one  of  the  witnesses  had  declared  that 
he  had  gotten  a  guinea  to  stifle  the  truth.  Oauld — '^  An 
affidavit  of  him  who  had  the  guinea  were  something,  but 
his  saying  is  nothing.  A  witness'  laying  a  wager  in  the 
cause  is  no  hindrance  to  his  being  a  witness,  for  the  other 
has  an  interest  in  his  evidence,  which  he  cannot  deprive 
him  of."(l) 

So,  in  a  clear  case  of  the  infamy  of  a  witness,  on  whose 
testimony  the  case  chiefly  turned,  to  prevent  palpable  injus* 
tice,  a  new  trial  will  be  granted,  to  allow  an  opportunity  of 
eliciting  the  merits  of  the  case,  and  correcting  the  sua* 
pected  evidence. 

As  in  Goodtitle  v.  Clayt(m^[2)  where  an  attesting' 
witness  to  a  will  had  sworn  against  her  own  attestation. 
A  new  trial  was  directed,  Lord  Mansfield  observing — "  I 
have  several  cases,  both  upon  bonds  and  wills,  where  the 
attestation  of  witnesses  has  been  supported  by  the  evidence 
of  the  other  witnesses,  against  that  of  the  attesting  wit- 


(1)  7  Mod.  31.  (2)  4  Burr.  2224. 
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nesses  who  denied  their  own  attestation.  It  is  of  terrible 
consequence,  that  witnesses  to  wills  should  be  tampered 
with  to  deny  their  own  attestation.  Therefore  let  the  rule 
be  made  absolute,  for  setting  aside  this  verdict." 

And  in  Allen  v.  Young ^{l)  a  new  trial  was  granted  upon 
the  ground  that  the  verdict  was  founded  upon  the  testimony 
of  a  witness  of  infamous  character.  The  testimony  was 
as  to  the  admissions  of  the  defendant.  "  The  species  of 
confession  deposed  to  by  Caldwell,"  says  Bibb^  Ch.  J.,  "  is 
in  itself  the  weakest  and  most  unsatisfactory  of  all  testimony 
deemed  competent  in  law,  on  account  of  the  facility  with 
which  it  may  be  fabricated,  and  the  difficulty  of  disproving 
it,  if  false,  by  direct  negative  proof.  But  the  confession  of 
Allen  is  deposed  to  by  William  Caldwell,  who  by  his  own 
account,  was  at  the  time  engaged  in  counterfeiting  and 
fabricating  a  letter,  as  if  from  a  man  in  Alabama,  to  Young, 
who  by  the  deposition  of  himself  had  escaped  from  jail, 
under  a  prosecution  for  passing  counterfeit  money,  and 
was  then  under  the  impending  prosecution — who  by  his 
own  confession,  and  by  general  reputation,  was  associated 
with  a  band  of  counterfeiters,  and  by  the  testimony  of 
respectable  witnesses,  is  of  infamous  character.  It  is  due 
to  the  pure  administration  of  justice,  to  example  and  effect 
in  society,  that  a  verdict  based  exclusively  upon  the  testi- 
mony of  a  confession,  sworn  to  by  such  an  infamous  wit- 
ness, should  not  stand.  It  would  be  vain  to  attack  the 
credibility  of  a  witness,  if  evidence  of  such  depravity  and 
infamy  is  to  be  of  no  avail  with  the  court.  The  juries  will 
do  their  duty,  and  exercise  their  powers  ;  the  court  must 
do  theirs  in  supervising  the  verdicts  of  juries."(2) 


(1)  6  Monroe,  136. 

(3)  Et  vide,  ShnelUng  y.  Ulttrhack^  1  Bibb,  611,  and  MorrtM  r. 
Morri$^  2  Bibb,  31L 


CHAPTER  VIII. 

NEW    TRIALS,    FOR    THE    ADMISSION    AND    REJECTION   OP 

TESTIMONY. 

In  the  distribution  of  a  trial,  it  is  the  province  of  coun- 
sel  to  mana^  the  cause;  of  the  jury  to  find  the  facts, 
and  of  the  judge  to  dispense  the  law.  In  the  progress  of 
the  trial,  questions  of  law  upon  the  evidence  spring  up  in 
constant  succession,  and  in  the  charge  of  the  judge,  the 
attention  of  the  jury  is  called  to  the  principles  of  law, 
applicable  to  the  facts  upon  which  they  are  to  pass.  In 
the  hurry  of  a  trial,  where  rules  of  law  pass  in  rapid 
review,  it  is  not  unusual,  for  the  most  enlightened  judges, 
to  mistake  the  point  presented,  or  the  precise  extent  to 
which  the  principle  of  law  ought  to  apply.  They  are 
compelled  to  decide  rapidly, — seldom  with  the  advantage 
of  enlightened  argument  -,  often  upon  a  confused  statement, 
and  always  upon  their  own  resources.  The  consequence 
is,  that  testimony  is  frequently  admitted,  that  ought  to  have 
been  rejected,  and  vice  versa.  The  true  legal  principle  is 
mistaken,  and  that  unerring  precision,  essential  to  a  perfect 
administration  of  justice,  cannot  be  attained.  Not  unfire- 
quently  ignorant,  inattentive  and  partial  judges,  for  such 
will  be  found  in  every  community,  misapprehend  or  pervert 
the  law,  and  occasion  gross  injustice.  To  remedy  this 
evil,  the  law  has  confided  to  the  court  in  bank  the  power 
of  setting  aside  the  verdict,  in  which  all  the  errors  of  the 
trial  finally  meet  and  concentrate.  The  errors  of  the  judge 
at  the  trial  are  resolvable  into  three  classes :  the  admission 
of  illegal  testimony,  the  rejection  of  legal  testimony,  and  the 
misdirection  of  the  jury  in  matters  of  law.  The  two  for* 
mer  will  constitute  the  subject  of  the  present  chapter. 
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1.  If  the  judge  at  the  trial  decide  to  admit  illegal  testi- 
mony on  the  merits,  the  verdict  will  be  set  aside  and  a  new 
trial  granted.    Thus, 

In  The  Queen  v.  The  Inhabitants  of  Wilts^{\)  upon 
debate  on  a  motion  for  a  new  trial,  where  the  issue  was, 
whether  the  county  of  Wilts  at  large,  or  the  town  of  L., 
within  the  county,  was  obliged  to  repair  the  bridge  of  L.,  in 
that  county.  An  order  of  sessions,  formerly  made  upon 
the  inhabitants  of  L.  to  repair,  was  offered  in  evidence  for 
the  county  at  the  former  trial,  and  rejected  upon  this  rea- 
son, that  the  justices  of  peace  have  no  jurisdiction  over 
highways,  but  upon  a  presentment,  and  none  had  been,  to 
warrant  this  order.  It  was  declared  by  the  court,  that  it  is 
a  good  cause  to  grant  a  new  trial,  that  the  judge  who  tried 
the  cause  overruled  good,  or  admitted  that  which  was  no 
evidence,  and  that,  although  the  other  party  has  a  remedy  by 
bill  of  exception. 

In  Thomkins  v.  Hill,{2)  it  was  agreed  by  the  court,  that 
if  any  judge  of  nisi  prius  allow,  or  overrule  evidence, 
which  he  ought  not  to  do,  upon  application  to  the  court 
they  will  grant  a  new  trial ;  for  all  writs  of  nisi  prius  are 
under  the  control  of  the  court,  out  of  which  they  issue. 

And  in  Tutton  v.  Andrewsj{2)  where  the  sheriff,  on  the 
execution  of  a  writ  of  inquiry  of  damages,  admitted  impro- 
per evidence  to  be  given  by  defendant,  whereby  the  dama- 
ges were  lessened,  the  court  ordered  the  inquisition  to  be 
set  aside,  and  gave  plaintiff  leave  to  execute  a  new  writ  of 
inquiry.  The  court  added,  "  A  notion  has  prevailed,  that 
where  damages  are  excessive,  a  new  trial,  <fec.  may  be 
granted,  but  not  where  damages  are  less  than  they  ought 
to  be,  though  there  is  as  much  reason  for  a  new  trial,  &c. 
in  the  one  case  as  the  other." 


(1)  6  Mod.  307.  (2)  7  Mod.  64.  (3)  Barnes,  44a 
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In  Doe  V.  Perkins,{l)  in  ejectment,  the  only  question  at 
the  trial  was,  at  what  time  of  the  year  the  annual  holdings 
of  the  several  tenants  expired.  One  Aldridge  was  pro- 
duced as  a  witness  for  the  plaintiff,  w^ho  stated  that  be  went 
round  with  the  receiver  of  the  rents  to  the  different  tenants, 
whose  declarations,  respecting  the  times  when  they  seve- 
rally became  tenants,  were  minuted  downi  in  a  book  at  the 
time,  some  of  the  entries  being  made  by  Aldridge,  and  some 
by  the  receiver.  When  Aldridge  was  examined,  the  ori- 
ginal book  was  not  in  court.  He  spoke  concerning  the 
dates  of  the  several  tenancies,  from  extracts  made  by  him- 
self out  of  that  book,  confessing  upon  cross-examination 
that  he  had  no  memor}'  of  his  own  upon  those  specific  fapts ; 
but  that  the  evidence  he  was  giving,  as  to  those  &cts,  was 
founded  altogether  upon  the  extracts  which  he  had  niade 
from  the  above-mentioned  book.  This  evidence  was  ob- 
jected to,  at  the  time,  upon  the  ground  that,  as  the  witness 
did  not  pretend  to  speak  to  those  facts  from  his  own  recol- 
lection, he  ought  not  to  be  permitted  to  give  evidence  from 
any  extracts,  but  that  the  original  book  from  whence  they 
were  taken  ought  to  be  produced.  The  evidence  was  ad- 
mitted, and  the  plaintiff  had  a  verdict.  A  new  trial  was 
moved  for,  on  the  ground  of  the  admission  of  this  testi- 
mony. After  argument,  the  court  did  not  appear  to  enter- 
tain much  doubt,  as  to  tlie  inadmissibility  of  the  evidence  ; 
but  they  said  that  as  it  was  a  matter  of  such  general  prac- 
tice, they  would  consider  of  it,  that  the  rule  might  be  finally 
settled.  At  a  subsequent  day,  Lord  Kenyan^  Ch.  J.,  said, 
"  That  the  rule  appeared  to  have  been  clearly  settled,  and 
that  every  day's  practice  agreed  with  it.  And  that,  cono- 
paring  this  case  with  the  general  rule,  the  court  were 
clearly  of  opinion,  that  Aldridge,  the  witness,  ought  not  to 
have  been  permitted  to  speak  to  facts  from  the  extracts 


(1)  3  Term  Rep.  749. 
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which  he  made  use  of  at  the  trial."   And,  Per  Curicnn — 
"  Rule  absolute  for  a  new  trial."(l) 

This  rule  has  been  held  in  the  state  of  New-York,  to 
apply  to  a  judgment  in  error,  where  improper  evidence  has 
been  admitted,  although  only  accumulative.  In  Marquandv. 
W€bb,{2)  which  was  an  action  of  repairs  to  a  certain  vessel, 
the  plaintiff  produced  one  Gomez  as  a  witness,  who  being 
sworn  on  his  voire  rfire,  testified,  that  he  was  a  part  owner 
of  the  vessel  when  the  repairs  were  made.  The  defendant's 
counsel  objected  to  the   witness,  as  interested ;  but  the 
judge  permitted  him  to  be  sworn  in  chief,  and  being  sworn 
he  gave  material  testimony  against  the  defendant.  Upencer^ 
J-,  to  counsel  arguendo^  that  there  was  sufficient  legal 
testimony  lefl,  "suppose  improper  evidence  has  been  ad- 
mitted, and  though  the  evidence  was,  in  our  opinion,  fully 
sufficient  to  entitle  the  plaintiff  to  recover,  are  we  autho- 
rized to  say  that  the  jury  disregarded  the  improper  evi- 
dence?"    And  delivering  the  opinion  of  the  court,   he 
remarks — "  The  whole  case  turns  on  the  competency  of 
the  witness,  Benjamin  Gomez;   and  although  the   fact 
proved  by  him,  was  proved  by  two  other  witnesses,  we 
cannot  say,  the  case  coming  before  us  on  a  writ  of  errory 
that  his  evidence  may  be  rejected  as  unnecessary. — The 
witness  being  confessedly,  by  his  own  admissions,  on  the 
tH>irs  c(ir6,  a  part  owner,  would  be  answerable  in  contribu- 
tion, and  his  interest  in  making  the  defendant  below  an 
owner,  was  promoted,  by  increasing  the  number  of  those 
chargeable,  and  thereby  mitigating  his  own  loss.     I  have 
met  with  no  case  directly  in  point.  My  opinion  proceeds  on 
the  principle,  that  whenever  a  fact  is  to  be  proved  by  a  wit- 
ness, and  such  fact  be  favourable  to  the  party  who  calls 
him,  and  the  witness  will  derive  a  certain  advantage  from 
establisliing  the  fact,  in  the  way  proposed,  he  cannot  be 
heard,  whether  the  benefit  be  great  or  small." 


(1)  Vide  Sandwell  v.  Sandwell,  Holt,  295. 

(2)  16  Johns.  Rep.  89. 
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So,  in  Osgood  v.  The  Manhattan  Compant/,{l)  in 
error  from  the  supreme  court.  Evidence  was  produced  at 
the  trial,  to  show  that,  at  the  time  of  a  certain  conveyance 
to  her  daughters,  Mrs.  Osgood  was  insolvent ;  and  for  that 
purpose  the  plaintiffs  produced  the  petition  of  her  executors 
to  the  surrogate,  stating,  that  the  personal  estate  of  the  tes- 
tatrix was  insufficient  to  pay  her  debts ;  to  which  was 
attached  an  account  between  the  executors  and  the  estate, 
and  of  the  personal  property  and  debts  of  the  testatrix. 
These  accounts  were  sworn  to  by  the  executors  ;  but  be- 
fore any  order  was  made  by  the  surrogate  upon  the  peti- 
tion, they  had  declined  proceeding  farther.  The  admission 
of  this  testimony  was  objected  to,  but  received  by  the  judge. 
Verdict  for  the  plaintiff,  and  judgment.  The  cause  came 
before  the  court  on  a  bill  of  exceptions,  containing,  amonjir 
other  things,  the  point,  on  the  admission  of  evidence.  And 
per  Sudam,  senator,  who  delivered  the  leading  opinion,  in 
which  the  members  of  the  court  unanimously  concurred, 
"  It  is  well  settled,  that,  if  improper  evidence  be  given, 
although  it  may  be  cumulative  only,  the  judgment  must  be 
reversed ;  for  we  cannot  say  what  effect  such  evidence 
may  have  had  on  the  minds  of  a  jury."  And  after  apply- 
ing this  rule,  and  commenting  upon  the  exceptionable  na? 
ture  of  the  testimony  objected  to,  he  concludes — "  On  the 
whole,  I  am  of  opinion  that  the  evidence  was  improperiy 
admitted ;  that  the  judgment  must  therefore  be  reversed ; 
that  the  record  be  remitted,  and  a  venire  de  novo  issue 
from  the  court  below."(2) 

But  where  the  evidence  is  clearly  inadmissible  and  goes 
to  the  merits,  not  supported  or  subsequently  supplied  by 
l^^l  testimony,  no  question  can  arise.  It  presents  a  case 
so  flagrant,  as  to  induce  the  court  to  grant  relief  even  to 
the  setting  aside  of  the  verdict,  on  the  application  of  the 


(1)  3  Cowen,  612.  (2)  Et  vide,  2  HalPs  Rep.  40. 
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party  in'whose  fayour  it  has  been  found,  if  manifestly  pre- 
judiced by  the  admission  of  the  illegal  testimony.(l)  As  in 
Foster  V.  SmUh.{2)  It  was  an  action  of  trespass.  The 
defendants  had  suffered  jud^^ent  by  default.  On  the  in- 
quest before  the  sheriff  and  a  jury,  they  offered  evidence 
to  show,  that  in  &ct,  the  defendants  had  committed  no 
ttespaaSj  which  was  objected  to,  but  admitted.  The  jury 
imnd  a  verdict  for  the  plaintiff,  with  nominal  damages, 
who  now  moved  to  set  it  aside  on  the  ground  of  the  admis- 
sion of  illegal  testimony.  And  per  Nelsauj  J.,  delivering 
the  opinion  of  the  court :  ''  We  are  of  opinion  the  testimony 
was  inadmissible.  The  default  admitted  all  the  material 
averments  properly  set  forth  in  the  declaration,  and  of 
course  the  false  imprisonment,  and  every  thing  essential  to 
establish  the  right  of  the  plaintiff  to  recover.  The  only 
dd)atable  question  left  for  the  examination  or  considera- 
tion of  the  jury,  was,  the  amount  of  damages,  and  that 
ought  to  have  been  examined  and  decided,  on  the  assump- 
tion that  the  false  imprisonment  had  been  committed  by 
the  defendants.  Any  evidence  tending  to  prove  that  no 
light  of  action  existed,  or  denying  the  cause  of  action,  was 
irrelevant  and  inadmissible. — ^If  this  practice  was  tolerated, 
it  would  enable  defendants  to  have  substantially  the  benefit 
of  a  justification  in  every  case,  in  which  evidence  could  be 
procured  to  establish  it,  without  notice  to  the  plaintiflb 
of  such  defence ;  for  if  admissible,  and  the  justification 
should  be  proved,  the  least  effect  that  could  reasonably  be 
given  to  it,  would  be,  to  reduce  the  inquest  to  nominal  dama- 
ges. This  would  be  the  standard  of  damages  in  all  cases 
upon  such  proof."(3) 

But  it  would  appear  that  where  a  witness  was  objected 
t0|  as  interested,  and  in  the  course  of  proving  his  interest, 


(1)  Vide  Bohun  v.  Gaylor,  6  Cowen,  31C. 

(2)  10  W«ndell»  377.  (3)  Vide  Barnes,  448. 
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the  judge  allowed  evidence  which  was  objected  to  by  the 
party  offering  the  witness,  but  admitted  him,  with  the  pb- 
mark  that  he  should  leave  his  credibility  to  the  jury,  the 
verdict  would  not,  for  that  reason,  be  disturbed. 

In  Ackley  v.  Kellogg ^{\)  the  defendants  were  sued  as 
common  carriers.  The  plaintiff's  first  and  most  important 
witness,  on  the  trial,  was  objected  to  by  the  defendants,  as 
interested ;  and  various  witnesses  examined  to  prove  his 
interest,  to  whom  several  questions  were  allowed  to  be  put, 
notwithstanding  objections  to  them,  as  improper,  by  the 
plaintiffs.  The  judge  admitted  the  witness,  with  the  re- 
mark, that  he  should  submit  his  credibility  to  the  jury, 
who  thereupon  found  a  verdict  for  the  defendants.  And  now 
a  motion  was  made  in  behalf  of  the  plaintiff  for  a  ne\iir 
trial,  upon  several  grounds,  and  among  others,  that  impro- 
per questions  were  allowed  to  be  put,  touching  the  interest 
of  the  plaintiffs  principal  witness  ;  and  per  Sutherlandj  J., 
"  It  is  said  the  judge  admitted  improper  evidence,  to  esta- 
blish the  interest  of  Standish,  the  plaintiff's  witness.  But 
as  he  held  the  witness  competent,  the  evidence,  conceding 
that  it  was  inadmissible,  produced  no  effect,  and  as  it  was 
addressed  exclusively  to  the  court,  affords  no  ground  for 
gfranting  a  new  trial.  Nor  can  we  regard  the  remark  of 
the  judge  on  closing  the  inquiry,  that  he  should  submit 
the  credibility  of  the  witness  to  the  jury.  Upon  the  case, 
therefore,  the  motion  for  a  new  trial  must  be  denied." 

I^or  will  a  new  trial  be  granted  on  a  mere  technical  ob- 
jection, such  as,  to  the  admission  of  a  printed  statute  book 
in  evidence,  when  it  appears  that  the  printed  statute  was 
correct,  and  an  exemplification  of  it  on  a  new  trial,  would 
be  the  same  evidence. 

DunccLn  v.  Duboys.{2)  Debt  on  bond.  The  plaintiff 
offered  in  evidence,  an  act  of  congress,  from  the  printed 


(l)^8'Cdwetk,  223.  (2)  3  Johns.  Cas.  125. 
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statute  book,  which  was  objected  to,  but  admitted  by  the 
judge.  A  motion  was  made,  on  the  part  of  the  defendant, 
for  a  new  trial,  on  the  ground  of  the  admission  of  improper 
testimony,  and  for  the  misdirection  of  the  judge.  Per 
Cwriaf?*^-"  The  general  rule  undoubtedly  is,  that  the 
printed  statute  book  is  not  evidence  of  private  acts,  al- 
though there  are  instances  in  which  the  printed  statute 
book  has  been  admitted  as  evidence  of  a  private  act.  But, 
without  giving  any  definitive  opinion  on  the  admissibility 
of  the  statute  book,  it  was  shown  on  the  argument  for  a 
new  trial,  that  the  printed  book  was  correct,  by  a  produc- 
tion of  an  exemplification  of  the  private  act.  There  would, 
therefore,  be  no  use  in  a  new  trial  on  that  ground,  merely, 
because  the  evidence,  on  such  new  trial,  would,  in  that  re- 
spect, be  precisely  the  same.  This  is  a  peculiar  case,  in 
which  it  would  be  of  no  use  to  the  parties,  now  to  discuss 
the  technical  objection. "(1) 

And  when  the  objectionable  testimony  is  such  as  cannot 
possibly  mislead,  or  has  been  waived  impliedly,  by  the 
party  introducing  it,  the  court  will  not  for  that  cause  dis* 
turb  the  verdict. 

In  Norris  v.  Badger.{2)  Assumpsit  against  the  defend- 
ants, as  joint  endorsers  of  a  promissory  note.  Plea,  the 
general  issue,  and  a  judgment  confessed  by  the  holder  to 
the  plaintiff  and  one  of  the  defendants.  At  the  trial,  the 
plaintiff  asked  a  witness  if  there  were  not  incumbrances  or 
liens,  previous  to  the  judgment  confessed.  The  question 
was  objected  to  as  improper  under  the  pleadings,  or  if 
admissible,  that  the  facts  inquired  of  could  not  be  established 
by  parol.  The  judge  overruled  the  objection,  and  the 
witness  was  allowed  to  stale  large  previous  incum- 
brances by  mortgage  and  judgment,  and  sales  thereon. 
The  plaintiff  then  offered  to  show  regularly,  by  records^ 


( 1)  Vide  2  Tenn  Rep.  875.  (»)  6  Cow«n,  449, 
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and  executions,  incumbrances  having  preference  to  the 
judgment  and  execution  mentioned  in  the  defendant's  plea, 
sufficient  to  exhaust  Gumaer^s  property.  This  was  ob- 
jected to  as  not  admissible  under  the  pleadings ;  but  the 
proof  was  received,  and  the  facts  proposed  to  be  shown, 
were  fully  established  by  exemplifications,  executions,  &c. 
Yerdict  for  the  plaintiff ;  and  motion  for  a  new  trial,  ibr 
this  cause,  among  others,  that  parol  proof  of  incumbrances 
was  inadmissible,  and  the  records  ought  to  have  been  pro- 
duced.  But,  per  Savage,  Ch.  J. — "  The  judge  erred  in 
reeeiving  parol  evidence  of  the  amount  of  incumbrances ; 
and  this  would  be  cause  for  a  new  trial,  had  it  not  been 
immediately  shown  by  proper  documentary  evidence,  viz. 
exemplifications,  &c.  that  the  older  liens  on  Oumaer's 
prpperty,  greatly  exceeded  its  value.  The  parol  evidence 
was  unnecessary  therefore.  The  verdict  was  fiilly  sus- 
tained without  it.  Its  admission  might  be  error,  had  it 
been  possible  that  the  jury  placed  any  reliance  upon  it,  or 
eould  have  been  misled  by  xt.(l)  Going  into  the  documental 
proof,  was  equivalent  to  a  waiver  of  the  parol  evidence, 
which  takes  away  the  error.  The  motion  for  a  new  trial 
must,  therefore,  be  denied." 

So,  in  Preston  v.  Harvey, (2)  on  appeal.  The  plaintiff 
in  the  court  below,  introduced  secondary  evidence  of  a  sur- 
vey, objected  to  by  the  defendant,  but  admitted  by  the 
court.  The  objectionable  testimony,  however,  was  after- 
wards supplied  by  primary  evidence,  consisting  of  the  ver- 
dict of  a  jury,  where  the  same  point  came  up  between  the 
same  parties,  and  in  the  same  right.  Tucker,  J.,  delivering 
the  opinion  of  the  court,  observes-^"  It  is  in  general  true, 
that  if  the  court  admit  any  improper  evidence,  upon  a 
trial,  which  is  made  to  appear  by  a  bill  of  exceptionSf  there 


(1)  16  Johns.  Rep.  92,  and  3  Cowen,  62L 
^2)  2  Hen.  4b  MuxO*.  6$. 
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must  be  a  new  trial.  I  was  at  first  inclined  to  suppose^ 
that  the  present  case  furnishes  an  exception,  and  probably 
the  only  exception,  to  the  rule.  For  the  error  apparent 
from  the  first  bill  of  exceptions  was,  I  conceived,  com- 
pletely cured,  by  the  matter  contained  in  the  second  bill  of 
exceptions;  the  evidence  excepted  to  in  both  instances 
being  adduced  to  prove  one  and  the  same/ctct,  upon  which 
&ct  the  merits  of  the  case  entirely  depended ;  viz — whe- 
ther Preston's  warrant  was  exhausted  by  prior  entries. 
And  although  the  court  admitted  improper  evidence  as  to 
that  fact  at  first,  yet  as  further  evidence,  and  that  con- 
ctusive,  between  the  parties,  was  also  adduced  to  the  same 
&ct,  I  thought  that  it  would  be  a  vain  tiling  to  reverse  the 
judgment  for  the  first  error,  and  to  direct  a  new  trial  to  be 
had,  in  which  the  verdict  should  be  acbnitted  as  conclusive 
evidence  of  the  fact  in  question,  since  the  result,  except  as 
to  costs,  must  be  precisely  the  same,  as  if  we  should  affirm 
the  judgment."  And  for  this  reason  the  court  overruled 
the  exception,  and  refused  a  new  trial  on  that  ground. 

The  principle,  as  to  the  admission  of  illegal  testimony, 
has  been  recognised  in  Virginia,  and,  for  the  same  reasons, 
as  in  the  state  of  New-York.(l)  In  Brown  v.  ilfay,  (2) 
in  trespass,  for  beating  the  plaintiff's  slaves.  Plea,  not 
guilty.  Verdict  for  plaintiff  and  appeal.  The  bill  of 
exceptions  stated,  among  other  things,  that  on  the  trial 
the  defendants  ofiered,  in  mitigation  of  damages,  the  tes- 
timony of  a  witness,  tending  to  prove  that  the  plaintiff  had 
given  a  general  permission  to  Brown,  one  of  the  defend- 
ants, to  visit  his  negro  quarters,  and  to  chastise  any  of  his 
slaves,  who  might  be  found  acting  improperly.  But  the 
judge  declared  such  testimony  improper,  on  the  plea  of  not 
guilty,  although  the  beating  by  the  defendant  Boisseau 
was  in  the  presence,  and  with  the  assent  of  the  other  de- 


(1)  Vide  ante,  pp.  239,  240.  (2)  1  Munf.  288. 
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fendant  Brown,  since  both  defendants  had  joined  in  the 
same  plea,  and  the  beating  had  been  committed  by  Bois- 
seau,  to  whom  it  was  admitted  no  such  permission  had 
been  given.  On  the  argument,  the  counsel  of  the  appel- 
lants took  the  ground  that  the  evidence  was  immaterial. 
But,  per  Tucker^  J. — "  I  admit  that  it  is  an  invariable  rule, 
that  every  defence  which  cannot  be  specially  pleaded,  may 
be  given  in  evidence  upon  the  general  issue  at  the  trial. 
But  I  hold  it  to  be  a  rule  of  law  no  less  certain,  that  illegal 
or  improper  evidence,  (however  unimportant  it  may  be  to 
the  cause,)  ought  never  to  be  confided  to  the  jury ;  for  if  it 
should  have  an  influence  upon  their  minds,  it  will  mislead 
them,  and  if  it  should  have  none,  it  is  useless,  and  may  al 
least  produce  perplexity."(l) 

And  upon  the  same  principle,  in  Massachusetts,  in 
Walker  v.  Leig'hto7i,{2)  where  in  an  action  against  two 
defendants  in  assumpsit,  it  was  offered  to  prove,  by  way  of 
offset,  a  demand  of  one  of  the  defendants  against  the  plain- 
tiflF,  and  overruled  and  excepted  to.  The  court  held  that 
the  evidence  offered  for  the  defendants  was  irrelevant  and 
impertinent  to  the  issue  on  trial,  and  evidence  is  as  well  to 
be  rejected  for  its  impertinence  as  for  its  incompetency. 

But  in  the  English  common  pleas,  the  rule  appears  to 
be  somewhat  different.  There,  it  has  been  held  that,  al- 
though there  may  be  exceptionable  testimony,  yet,  if  there 
be  sufficient  legal  evidence  without  it,  and  justice  has  been 
done,  the  verdict  will  not  be  set  aside. 

In  TulUdge  v.  TFac?e,(3)  trespass  for  seduction  of  plain- 
tiff's daughter.  At  the  trial,  the  judge  permitted  evidence 
of  promise  of  marriage  to  be  given.  Verdict  for  plaintifi^ 
and  a  motion  to  set  it  aside  for  this  cause,  among  others^ 
that  illegal  testimony  was  admitted.  And,perfia^Ai/r5/,  J. — 


(1)  Et  vide  Lee  v.  Tapscott,  2  Wash.  276,  and  State  v.  AtUfiy 
1  Hawks,  6. 

(2)  11  Mass.  Rep.  140.  (3)  3  Wils.  18. 
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"  To  be  sure,  the  giving  the  promise  of  marriage,  in  evi- 
dence, at  the  trial  of  this  cause,  was  very  improper  ;  but 
as  the  jury  were  cautioned  not  to  take  notice  of  it,  I  am 
inclined  to  think  they  did  not,  for  if  they  had,  J  think  they 
would  have  given  more  than  £50  damages.  In  actions 
of  this  nature,  and  of  assault,  the  circumstances  of  time 
and  place,  when  and  where  the  insult  is  given,  require 
different  damages ;  as  it  is  a  greater  insult  to  be  beaten 
upon  the  Royal  Excliange,  than  in  a  private  room.  I  am 
of  the  same  opinion  with  my  lord  chief  justice,  and  my 
brothers."     The  court  unanimously  refused  the  rule. 

So,  in  Horford  v.  Wihon.{l)  Action  on  a  bill  of 
exchange,  verdict  for  plaintiff;  and  on  motion  for  a 
new  trial,  for  this  cause  among  others,  the  admission  of 
parol  evidence  to  prove  the  contents  of  a  letter,  written  to 
the  defendant,  for  the  purpose  of  informing  him  of  the  dis- 
honour of  the  bill,  although  no  notice  had  been  received 
for  the  production  of  the  original.  Mansfield^  Ch.  J. — "  I 
do  not  remember  that  any  such  objection  was  made  upon 
the  trial.  Neither  will  the  court  set  aside  a  verdict  on  ac- 
count of  the  admission  of  evidence  which  ought  not  to  have 
been  received,  provided  there  be  sufficient  withoyt  it,  to 
authorize  the  finding  of  the  jury." 

And,  in  Doe  v.  Tyler ^(2)  in  ejectment.  The  question 
raised  was,  whether  Lord  Teynham  was  of  sound  mind 
when  he  suffered  a  recovery  in  1789.  There  was  conflict- 
ing evidence  on  the  pohit ;  but  in  the  opinion  of  the  court 
and  jury,  the  evidence  in  favour  of  his  lordship's  being  of 
sound  mind  preponderated,  and  on  that  ground  a  verdict 
was  found  for  the  defendant.  A  great  number  of  witnesses 
spoke  to  his  lordship's  competency  to  transact  all  ordinary 
business,  and  among  other  evidence  to  tliis  effect,  the 
accounts  of  a  deceased  steward  were  put  in,  which,  it  was 


(I)  1  Taunt.  12.  (2)  6  Bingham,  561. 
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assumed  his  lordship  had  examined  and  settled.  These 
accounts  were  banded  to  the  jury,  and  commented  on  by 
the  counsel  for  the  defendant,  as  being  important  to  his 
case.  Jones^  sergeant,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  groimd,  among  other  objections,  that  those 
account9  had  been  improperly  received  in  evidence.  The 
court,  upon  hearing  the  report  of  the  trial  read,  stopped 
Wilde,  sergeant,  who  was  to  have  shown  cause,  and  call- 
ed on  Jimesy  to  show  that  there  was  not  enough  to  sustain 
the  verdict,  independently  of  the  evidence  objected  to,  who 
contended  that  it  was  impossible  for  the  court  to  discrimi- 
nate between  the  effects  produced  by  each  parcel  of  evi- 
dence on  the  mind  of  the  jury,  or  to  determine  that  the 
verdict  was  not  altogether  occasioned  by  the  very  evidence 
now  objected  to.  Tindal,  Ch.  J. — "  This  rule  must  be 
discharged.  I  will  assume,  for  the  purpose  of  this  discus- 
sion, though  I  give  no  opinion  on  the  point,  as  we  have 
not  heard  the  other  side,  that  the  evidence  in  question 
ought  not  to  have  been  received.  But  the  court  will  not 
close  their  eyes  to  the  rest  of  the  evidence;  and,  if  they 
see  that  there  is  enough,  not  merely  to  make  the  scales 
hang  even,  but  greatly  to  preponderate  in  favour  of  the 
defendant,  they  will  not  send  the  cause  to  a  jury  again.  It 
has  been  contended  that  we  are  to  analyze  the  evidence  by 
a  difficult  process,  and  to  discriminate  the  precise  effect 
produced  on  the  mind  of  the  jury  on  each  portion  of  the 
proof;  but  we  have  a  much  plainer  course  ;  and,  that  is, 
to  hear  the  report  of  the  trial,  and  to  sustain  the  verdict  if 
we  all  are  satisfied  that  there  is  enough  to  warrant  the 
fiinding  of  the  jury,  independently  of  the  evidence  objected 
to.  On  this  principle  the  decisions  in  Hor/ord  v.  Wilson, 
and  Nathan  v.  Buckley, {!)  are  quite  in  point ;  and  we 
cannot  send  the  cause  to  a  new  trial,  when  the  jury  are 


(1)  1  Taunt.  12,  and  2  Moore,  153. 
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right  upon  that  portion  of  the  evidence  which  is  unim- 
peached." 

So,  in  Massachusetts^  a  similar  distinction  has  been 
taken.  In  Prince  v.  Shepherd^{\)  it  was  held,  that  where 
a  point  in  a  cause  is  clearly  proved  by  competent  evidence, 
and  foand  by  the  jury,  a  new  trial  will  not  be  granted,  be- 
cause of  the  incidental  admission  of  improper,  and  not  very 
important,  evidence  tending  to  prove  the  same  point.  Ac- 
tion in  assumpsit.  Upon  the  trial,  one  Prince  testified, 
through  inadvertance,  to  certain  declarations  of  the  plain- 
tiflf,  at  other  times  than  those  inquired  of  by  the  defendants, 
and,  upon  a  motion  for  a  new  trial,  this  point  was  taken. 
And,  by  ParkeVy  Ch.  J.,  delivering  the  opinion  of  the 
court. — "  In  regard  to  the  testimony  of  Prince,  relative  to 
the  declarations  of  the  plaintiff,  this  seems  to  have  fisdlen 
bom  the  witness  incidentally,  without  any  fault  of  the 
plaintiff  or  his  counsel,  and  it  was  considered  in  the  order 
in  which  it  was  introduced,  as  a  part  of  the  res  gesttB  ; 
as  a  complaint  made  to  an  attorney  in  the  course  of  busi- 
ness. This  may  admit  of  doubt ;  but  if  the  evidence  was 
not  strictly  competent,  still  it  was  not  material,  and  could 
have  no  improper  influence  with  the  jury.  For  the  plain- 
tiff's proof  of  his  debt,  to  a  certain  amount,  is  perfectly 
satis&ctory,  and  a  verdict  ought  not  to  be  set  aside  for  a 
slight  sUp,  when  the  verdict  is  clearly  right." 

The  same  result  will  follow,  if,  on  application,  it  should 
appear  that  the  testimony  objected  to,  operated  favourably 
to  the  party  seeking  to  disturb  the  verdict.  As  in  Smith  v. 
Bannanson.i^)  Leave  had  been  given  at  the  trial,  to 
submit  special  matter  in  evidence  to  the  jury,  from  which 
they  had  Inferred,  that  they  might  render  an  aggregate 
verdict  of  principal  and  interest,  on  a  bond  for  which  the 
suit  wad  brought.  It  was  favourable  to  the  defendant  below ; 
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yet  the  defendant  had  it  reversed  in  the  district  court,  from 
which  the  plaintiff,  in  his  turn,  appealed.  The  court  o* 
appeals  reversed  the  judgment  of  the  district  court,  and 
affirmed  the  judgment  below,  although  it  was  admitted, 
improper  testimony  had  been  offered  to  the  jury,  by  the 
defendant  below,  but  being  for  his  benefit,  they  would  not, 
for  that  reason,  disturb  it. 

The  principle  of  the  above  cases  has  not  been  recc^nised 
in  the  state  of  New- York,  in  express  terms ;  although  from 
the  language  of  the  court,  in  The  Supervisors  of  Che- 
nango^ V.  Birdsall,{l)  it  might  be  inferred.  In  that  case 
Randall,  one  of  the  sureties  of  the  treasurer,  and  a  co-de- 
fendajU,  was  called  as  a  witness  on  the  part  of  the  plain- 
tiffs. The  other  defendants  objected  to  his  being  sworn  as 
a  witness,  but  the  objection  was  overruled.  In  the  pro- 
gress of  the  trial,  the  same  facts  testified  to  by  him  were 
testified  to  by  other  witnesses,  or  appeared  by  the  admis- 
sions of  the  defendants.  A  motion  was  made  by  the  de- 
fendants for  a  new  trial,  on  the  ground  of  his  admission. 
Marcy^  J.,  delivering  the  opinion  of  the  court  on  this  point, 
observes—"  It  is  contended  by  the  plaintifls,  that  if  Ran- 
dall was  improperly  admitted  as  a  witness,  a  new  trial 
ought  not  to  be  granted ;  because  the  facts  to  which  he 
testified  were  abundantly  made  out  by  other  evidence  in  the 
cause."  And  in  the  sequel  of  his  opinion,  the  learned  judge 
seems  to  admit  the  force  of  this  argument,  by  proceeding  to 
show  that  the  facts  proved  by  Randall  were  in  somerespects 
material,  and  confined  to  his  statemeiit.  And  upon  that 
ground,  he  being  an  incompetent  witness,  a  new  trial  was 
awarded.  But  however  strong  the  inference  from  the 
ground  taken  in  this  case  might  be,  it  would  go  to  show 
merely  that  the  rule  was  not  fully  settled,  but  would  not 
overrule  the  express  adjudication  of  the  court  in  Mar^ 


(1)  4  Wendell,  453. 
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quand  v.  Webbj  and  of  Osgood  v.  The  Manhattan  Com- 
pany^d) 

But  in  a  recent  case,  Stiles  v.  Tilford,{2)  the  court  seems 
to  have  adopted  the  principle,  with  little,  if  any,  perceptible 
distinction,  unless  the  one  alluded  to  by  the  court,  that  the 
class  of  cases  to  which  it  belong-s  are  of  an  anomalous  cha- 
racter, and  not  reducible  to  the  strictness  of  ordinary  rules. 
It  was  a  case  of  seduction.  The  evidence  of  expenses  in- 
curred, subsequent  to  the  commencement  of  the  suit,  was 
received  by  the  judge,  though  objected  to  by  the  defend- 
ant. The  jury  found  a  verdict  for  the  plaintiff,  for  $800 
damages.  The  defendant  made  a  case,  and  also  tendered 
a  bill  of  exceptions,  and  moved  for  a  new  trial.  And,  per 
Sutherland,  J.,  delivering  the  opinion  of  the  court. — "  The 
cause  of  action  was  abundantly  made  out,  independently 
of  the  testimony  objected  to.  The  daughter  says  expressly 
that  she  returned  to  her  father's  house,  because  she  was 
incapable  of  working  as  usual,  and  that  after  her  return, 
she  was  unable  to  earn  her  subsistence  as  formerly.  Here 
is  express  loss  of  service,  land  all  this  was  before  she 
arrived  at  the  age  of  twenty-one.  The  testimony  objected 
to  was  merely  in  aggravation  of  damages. — The  action  is 
dtogether  anomalous  in  its  character,  and  the  ordinary 
rules  of  evidence  cannot,  in  all  their  strictness,  be  applied 
to  it,  without  defeating  its  essential  object.  No  separate 
action  could  ever  be  maintained  for  the  expenses  and  loss 
of  service,  incurred  after  the  commencement  of  this  suit ; 
the  objection  therefore  does  not  lie,  that  the  defendant  may 
be  made  to  pay  twice  for  the  same  damages.  According 
to  the  strict  rules  of  evidence,  perhaps  the  testimony  ob- 
jected to  was  inadmissible  ;  but  I  am  inclined  to  think,  we 
should  be  justified  in  saying,  that  from  the  nature  of  the 
action,  it  is  to  be  intended  that  the  evidence  had  little  or 
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no  influence  on  the  verdict  of  the  jury ;  and  that  a  new 
trial  ought  not  therefore  to  be.  granted." 

2.  If  the  judge,  at  the  trial,  exclude  legal  testimony  on 
the  matter  in  issue,  the  verdict  will  be  set  aside,  and  a  new 
trial  granted. 

Thus,  in  Bignedl  v.  Devnish^{\)  it  was  held  that  it  is  t 
good  cause  of  new  trial,  where  the  judge  who  tried  the 
cause,  has  denied  to  admit  that  for  evidence  which  was 
legal  evidence. 

In  Gravenor  v.  Woodhouse^  Thomas  and  tw/i2.(2) 
Action  in  replevin,  and  avowries,  first  by  W.  and  .T. 
ibr  rent  due  to  W.  and  T.  from  plaintiff,  as  tenant  to 
W.  and  T. :  secondly,  by  W.  and  T.  and  his  wife,  in 
right  of  his  wife,  for  rent  due  to  W.  and  T.  and  his 
wife,  in  right  of  his  wife,  from  plaintiff,  as  tenant 
to  W.  and  T.  and  his  wife,  in  right  of  his  wife,  were 
holden  to  be  supported  by  evidence  of  an  attornment 
from  plaintiff  to  W.  and  T.  and  his  wife.  The  avow- 
ants  proved  an  attornment  made  by  the  plaintiff,  after 
ejectment  brought  against  him  seven  years  before  the 
commencement  of  the  replevin  suit,  during  which 
seven  years  it  did  not  appear  that  rent  had  been  de- 
nianded.  The  plaintiff  offered  to  prove  a  feofiment  to 
himself  by  the  person  under  whom  the  ayowants  claimed, 
and  certain  letters  from  that  person  containing  expressions 
adverse  to  the  avowant's  claim ;  which  evidence  having 
been  rejected,  on  the  ground  that  the  plaintiff  could  not 
be  permitted  to  dispute  his  tenancy  after  an  attornment, 
the  court  granted  a  new  trial. 

In  Freeman  v.  Arkell^iJS)  an  action  for  maliciously,  and 
without  probable  cause,  charging  the  plaintiff  with  an  as- 
sault, before  a  magistrate.    The  magistrate  proved,  that 
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die  depositions  taken  before  him  were  reduced  to  writing, 
and  that  he  delivered  them  at  the  court  of  quarter  sessions 
to  the  clerk  of  the  peace,  or  his  deputy.  The  clerk  of  the 
peace  stated,  that  a  bill  of  indictment  for  the  assault  was 
preferred,  and  that  the  grand  jury  returned  ignoramus^ 
and  that  it  was  usual  in  such  case  to  throw  away,  or  de- 
stroy the  depositions,  and  that  he  had  searched  among  his 
papers  and  could  not  find  them.  The  judge  ruled  out  the 
depositions,  thinking  their  loss  not  sufficiently  proved,  as 
they  had  been  traced  to  the  deputy  of  the  magistrate's 
derk.  Bayley,  J.,  the  other  judges  concurring,  was  of 
opinion,  that  in  this  case  the  plaintiff  did  enough  to  let  in 
tfie  secondary  evidence,  and  that  under  these  circum- 
stances, there  ought  to  be  a  new  trial. 

In  New- York,  a  judgment  will  be  reversed,  or  a  verdict 
set  aside  and  a  new  trial  granted,  if  competent  testimony  be 
excluded. 

In  Gumeev.  Dessies,{l)  on  the  return  to  the  certiorari^ 
the  only  error  assigned  was,  that  the  justice  had  refused  to 
admit  the  evidence  of  a  free  black  man,  as  to  facts  which 
took  place  while  he  was  a  slave.  The  cause  was  sub- 
mitted without  argument.  Per  Curiam. — "  A  free  black 
man  is  a  competent  witness  to  prove  facts  which  may  have 
happened  while  he  was  a  slave.  The  judgment  below 
must  be  reversed." 

So,  in  Hewlett  v.  Cockj{2)  in  ejectment.  The  plaintiff 
offered  to  read  in  evidence,  a  lease  more  than  thirty  years 
old,  purporting  to  bear  date  in  1722,  granting  to  the  lessee, 
a  right  to  flow  lands  for  the  use  of  a  mill,  which  was  found 
among  the  title  papers  of  the  estate  of  the  lessor,  in  1779 ; 
and  the  owner  of  the  mill,  in  1810,  recognised  the  right  of 
the  land  overflowed,  in  the  person  to  whom  the  estate  of 
the  lessor  had  been  transmitted.  The  judge  refused  to 
permit  the  lease  to  be  read,  until  he  should  prove  a  posses- 
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sion  nnder  it,  and  for  defect  of  proof,  directed  a  nonsuit 
On  motion  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
after  commenting  upon  the  case  at  large.  Nelson^  J.,  deli- 
vering the  opinion  of  the  court,  concludes — "  A  new  trial 
must  be  granted  for  the  reasons  that  the  judge  ought  to  have 
admitted  the  lease  in  evidence,  without  proof  of  the  execu- 
tion of  the  same,  on  the  ground  of  its  being  an  ancient 
deed.  Its  great  antiquity,  the  account  given  of  it,  together 
with  the  evidence  of  a  corresponding  possession,  and  the 
other  circumstances,  were  sufficient  to  authorize  its  admis- 
sion." 

In  Massachusetts,  the  court  have  carried  the  rule  to  the 
granting  of  a  new  trial,  where  evidence  has  been  rejected 
by  the  judge,  which  was  proper  to  have  heea  received 
under  one  count  of  the  declaration ;  although  such  count 
was  not  reUed  on,  nor  read  by  the  plaintiff  at  the  trial, 
a  general  verdict  having  been  given  for  the  plaintiff  on  all 
the  coimts.  Thus,  in  Middlesex  Canal  Corporation  v. 
M^Ghregore,{\)  Case  on  promises  to  pay  toll,  and  on 
two  promissory  notes.  The  defendant,  at  the  trial,  rested 
his  defence  altogether  upon  the  insufficiency  of  the  canal, 
and  offered  to  prove  that,  in  consequence  of  an  advertise- 
ment by  the  agent  of  the  canal,  that  it  was  sufficient  for 
the  transportation  of  lumber,  he  was  induced  to  enter  his 
rafts  in  the  canal,  and  gave  the  notes  to  secure  the  toll, 
when  the  same  should  have  passed  through ;  and  that  the 
canal  proved  altogether  insufficient.  The  evidence  was 
rejected,  and  a  general  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  upon  the  right  of  the  defendant  to 
prove  the  facts  stated  as  above.  If  the  court  should  be  of 
opinion,  that  the  evidence  was  improperly  rejected,  the 
verdict  to  be  set  aside,  and  a  new  trial  granted ;  other- 
wise, judgment  to  be  rendered  according  to  the  verdict  Per 
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Ouriam. — "  If  there  is  any  one  count  on  which  the  de- 
fendant's evidence,  which  was  rejected,  would  have  been 
proper,  the  verdict  must  be  set  aside.  The  first  count  is 
indebitcUus  assumpsit  for  toll,  for  the  transportation  of  a 
certain  quantity  of  lumber  through  the  canal.  On  this 
count  it  was  necessary  for  the  plaintifis  to  prove  the  quan- 
tity of  lumber,  for  the  transportation  of  which,  they  were 
entitled  to  demand  toll ;  and  it  was  clearly  competent  for 
the  defendant  to  prove,  how  much  lumber  he  in  fact  trans- 
ported, for  which  he  was  liable  to  pay  toll.  To  prove  this 
&ct,  the  evidence  which  he  offered,  and  which  was  not 
admitted,  was  legal  and  proper.  The  verdict,  therefore 
must  be  set  aside,  and  a  new  trial  granted."(l) 

But  a  new  trial  will  not  be  granted  for  the  rejection  of  a 
witness  on  a  supposed  ground  of  incompetency,  when  an- 
other witness  establishes  the  same  fact,  and  it  is  not  dis- 
puted by  the  other  side. 

In  Edwards  v.  Evans,{2)  an  action  for  bribery,  and 
verdict  for  defendant.  A  new  trial  was  moved  for,  because 
one  Bradley  was  rejected  as  a  witness,  on  the  ground  of 
interest,  a  -similar  suit  having  been  commenced  a^nst 
him.  It  was  admitted,  the  fact,  he  was  called  to  prove,  had 
been  proved  by  another  witness.  The  opinion  of  Le  Blanc, 
J.,  will  best  illustrate  the  rule.  "  The  ground  on  which 
new  trials  are  granted,  on  account  of  the  rejection  of  a  wit- 
ness who  was  prepared  to  give  evidence  relative  to  the 
issue,  is,  that  the  court  cannot  weigh  the  degree  of  rele- 
vancy, or  say  what  effect  any  fact  that  is  relevant  would 
have  had  on  the  minds  of  the  jury.  But  where  the  objec- 
tion merely  is,  that  what  was  proved  by  one  witness  could 
have  been  proyed  by  two  ;  there  being  no  denial  of  the  &ct 
which  he  was  called  to  prove,  on  the  part  of  the  defend- 
ant, but  the  defendant  going  to  the  jury  on  a  defence  alto- 
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gether  collateral  to  that  &ct,  there  is  no  ground  finr  the 
court  to  interfere  by  granting  a  new  trial." 

So,  in  The  King  v.  Teal  xiiid  others.[\)  Indictment 
tot  conspiracy.  A  witness,  called  to  prove  it,  swore  she 
had  formerly  sworn  false,  at  the  instigation  of  the  defendant 
Teal,  charging  her  bastard  child  to  the  prosecutor.  To 
discredit  her,  she  was  cross-examined  to  her  own  profli- 
gacy, and  answered  as  to  her  criminal  connexion  with 
several.  The  defendant,  further  to  discredit  her,  ofiered 
to  prove  her  guilty  with  others.  The  proof  was  rejected, 
and  made  a  point  on  a  motion  to  set  aside  the  verdict 
Upon  this,  Lord  Ellenborough,  Ch.  J.,  observes:  ^The 
other  objection  amounted  to  no  more  than  this,  that  Han- 
nah Stringer^  the  witness,  having  admitted  that  she  had 
been  connected  with  two  or  three  persons,  the  learned 
judge  thought  it  immaterial  to  examine  witnesses  tendered 
on  the  part  of  the  defendant,  to  show  that  she  had  been 
alao  connected,  at  other  times,  with  several  other  perscns ; 
considering,  that,  by  her  own  showing,  she  was  a  commoo 
woman.  But  it  was  now  urged,  that  the  extent  of  her 
prostitution  might  have  shaken  her  credit  in  a  grealv  de- 
gree. If,  however,  the  evidence  had  been  admitted,  it  could 
have  made  no  difference,  at  least  it  ought  not  to  have  made 
any  difference  in  the  verdict."  The  rule  was  therefore 
discharged. 

Nor  will  the  verdict  be  set  aside  for  the  rejection  of  legal 
testimony  under  a  bad  plea. 

In  Meyer  v.  McLean^{2)  an  action  of  debt,  the  de* 
fendant  pleaded  nil  debet^  and  subjoined  a  written  notioey 
that  the  defendant  would  give  in  evidence  under  that  plea, 
that  an  execution  had  been  issued  on  the  judgment,  which 
had  been  duly  levied  and  paid  to  the  sheriff.  On  the  triali 
after  the  record  had  been  produced  by  the  plaintiff  the  de* 
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fendant  offered  the  special  matter  mentioned  in  the  notice 
to  his  plea  in  evidence,  which  was  objected  to  by  the  plain- 
tifL  This  point  being  reserved,  the  jury  on  the  evidence 
found  a  verdict  for  the  defendant.  A  motion  was  now 
madetoset  aside  the  verdictand  for  a  new  trial.  Per  Curiam 
— "  By  going  to  trial  on  the  plea  and  notice,  the  plaintiff 
admitted  the  plea  to  be  vahd  as  a  general  issue.  The  judge 
at  nisi  prius  is  not  to  decide  on  the  pleadings ;  and  he 
was  right  in  admitting  the  evidence.  Tills  is  an  applica- 
tion for  a  new  trial ;  but  why  should  we  award  a  new 
trial  if  the  plea  be  bad  ?  A  new  trial  is  never  granted  for  a 
defect  in  the  pleadings.  The  plaintiff  should  have  sought 
a  different  remedy." 

Nor  where  inadmissible  evidence  was  properly  rejected, 
but  upon  incorrect  grounds.  As  in  lessee  of  Ludlow^s 
heirs  Y.  Parke,{l)  The  defendant  offered  in  evidence  an 
order,  made  by  a  court  of  common  pleas,  which  was  re< 
jected  for  various  reasons ;  and  among  others,  that  the  de- 
fendant, by  a  recital  in  a  certain  deed,  must  be  precluded 
firomgivinginevidenceanyother  orderthanof  a  certain  date. 
The  counsel  for  the  defendant,  contended  that  the  case 
was  reserved,  not  so  much  for  the  purpose  of  determining 
whether  this  evidence  was  properly  rejected,  as  for  the  pur- 
pose of  determining  whether  the  opinion  thus  expressed  is 
consistent  with  law  ;  and  insisted  that  if  jit  is  not,  a  new 
trial  should  be  granted.  But  Per  Curiam — "  In  the  trial 
of  a  cause,  a  particular  item  of  evidence  is  offered  and 
objected  to  for  a  variety  of  reasons,  one  or  more  of 
which  are  sufficient  to  show  that  the  evidence  is  improper. 
The  court,  in  assigning  reasons  for  the  rejection  of  the 
testimony,  express  an  opinion  upon  some  one  point  which 
cannot  be  sustained  upon  legal  principles.  It  is  unreason- 
aUe,  it  is  contrary  to  every  day's  experience  to  suppose^ 


(1)  4  Ham.  Ohio  Rep.  39. 
33 


358  NEW  TRIALS.  [Chap.  Tin. 

that  upon  a  motion  for  a  new  trial,  the  court  will  confine 
themselves  to  the  consideration  of  the  opinion  thus  express* 
ed.  The  only  proper  inquiry  in  such  case  is,  was  the 
evidence  properly  rejected,  and  that,  without  regard  to  the 
particular  reasons  assigned  by  the  court,  when  it  was  re- 
jected. Any  other  course  would  lead  to  manifest  injustice. 
It  would  be  trifling  with  the  rights  of  the  partie8."(l) 

Nor  will  a  new  trial  be  granted  where  the  judge  has  a 
discretion  to  receive  or  reject  evidence ;  as  where  the 
plaintiff  has  rested,  or  the  testimony  is  closed  on  both 
sides  ;  as  in  Edwards  v.  SkerratL{2)  Action  against  the 
defendant  as  a  common  carrier.  The  plaintiff's  counsel 
having  closed  their  case,  and  the  counsel  for  the  defendant 
having  b^un  to  address  the  jury,  the  learned  judge,  whose 
opinion  was  in  favour  of  the  defendant,  stopped  him  by 
stating  that  impression,  and  that  in  his  opinion,  the  prin- 
cipal question  for  the  jury  to  decide  was,  whether  thebag9 
were  put  on  board,  according  to  the  ttsual  course  of  deal- 
ing with  a  common  carrier.  The  plaintiff's  counsel  thin 
for  the  first  time  stated,  that  the  defendant  had  received 
some  money,  which  the  mob  had  paid  for  the  com  seised 
by  them,  and  which  it  was  contended  that  the  plaintiffs 
were  entitled  to  recover  on  the  money  counts.  The  learned 
judge,  however,  was  of  opinion,  that  as  the  plaintiff  had 
come  there  to  try  the  question  how  far  the  defendant  was 
liable  as  a  common  carrier,  and  that  this  was  only  an 
after  thought  to  carry  a  verdict  and  the  costs,  the  evidenoe 
ought  not  to  be  admitted  in  that  stage  of  the  cause.  A  rule 
nisi  was  obtained.  The  rejection  of  the  testimcmy  waa 
sustained  by  all  the  judges ;  Le  Blanc,  J.,  observing — ^^  A 
question  has  been  made,  whether  the  judge  did  r^t,  after 
a  trial  on  the  main  question,  and  the  plaintifis  had  closed 
Iheir  case,  to  refiise  to  let  them  into  additional  evidence 


O)  Et  vide,  Charlton's  Oeorg.  Rep.  227.  (2)  1  East,  604. 
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upon  a  collateral  point,  which  the  parties  did  not  come  to 
try,  and  which  was  only  Uiought  of  when  the  plaintiffs 
£>und  that  the  judge's  opinion  was  against  ihem  on  the 
main  point.  I  have  always  conceived  that  it  is  a  matter 
of  discretion  in  the  judge,  afler.the  plaintiff  lias  closed  his 
case,  and  the  defendant's  counsel  has  begun  his  address  to 
the  jury,  to  permit  the  former  to  go  into  a  new  case.  And  I 
tee  no  ground  to  complain  of  the  exercise  of  that  discre- 
tion, in  the  present  instance." 

So,  in  Alexander  v.  Bj/ron,{l)  The  defendant  moved 
tat  a  new  trial,  on  the  ground  of  a  refusal  by  the  court  to 
permit  a  witness,  offered  by  the  defendant,  to  be  examined. 
The  witness  appeared  in  court  in  the  afternoon  of  the  same 
day,  after  the  testimony  on  both  sides  had  closed,  and  the 
oonnsel  for  the  defendant  declared  they  had  done  with  the 
examination  of  witnesses,  and  had  proceeded  in  summing 
up  the  cause ;  and  was  then  offered  by  the  defendant.  The 
plaintiff  objected  to  his  admission  in  that  stage  of  the 
cause,  and  because  his  witnesses  had  left  the  court  The 
witness  was  refused  by  the  judge.  Kenty  J. — "  The  ques- 
tion is  simply,  whether  it  was  the  duty  of  the  judge,  under 
the  circumstances  of  the  case,  to  have  received  the  witness 
at  the  time  he  was  offered.  It  can  never  be  claimed  by 
either  party,  as  a  matter  of  strict  right,  to  open  the  cause  to 
proof,  after  full  opportunity  has  been  given  to  each  side  to 
be  heard,  and  the  testimony  has  been  regularly,  and  by 
mutual  consent  closed.  It  was  therefore  properly  admitted 
upon  the  argument  of  this  motion,  that  the  subsequent 
admission  of  testimony  must  rest  upon  the  discretion  of  the 
court,  duly  exercised,  according  to  the  circumstances  of  the 
case. — I  cannot  say  in  the  present  case,  that  the  judge  has 
not  exercised  a  due  discretion ;  and  am  of  opinion  the 
motion  ought  to  be  denied."  And  by  the  whole  court, 
motion  denied. 


(1)  2  Johns.  Gas.  318. 
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But  in  Mercer  v.  Sayre^{\)  the  court  granted  a  new 
trial  on  the  ground  that  the  judge  had  not  exercised  his 
discretion  soundly,  in  rejecting  testimony.  After  the  evi- 
dence had  closed,  and  the  defendant's  counsel  had  summed 
up,  and  while  theplaintijflPs  counsel  were  addressing  the  jury, 
the  counsel  for  the  defendant  informed  the  judge,  that  he 
had  just  discovered,  from  the  inspection  of  a  paper  in  the 
possession  of  one  of  the  plaintiff's  witnesses  who  had  been 
examined,  evidence  material  to  the  defendant ;  and  asked 
permission  to  give  evidence  of  that  fact  to  the  July ;  but 
the  judge  thought  he  could  not  admit  the  evidence,  unless 
the  plaintiff's  counsel  would  consent ;  which  being  refiised, 
the  evidence  was  rejected,  and  the  jury  found  a  verdict  for 
the  plaintiff.  Per  Curiam. — "  The  evidence  offered  was 
material,  inasmuch  as  it  went  to  destroy  any  presumption 
that  the  money  was  actually  received  by  the  defendant  at 
the  time  the  action  was  brought.  The  judge,  under  the 
circumstances  of  the  case,  had  a  discretion  to  admit  the 
evidence  ;  and  it  ought  in  sound  discretion  to  have  been 
received.  We  think  therefore  that  the  defendants  are 
entitled  to  a  new  trial."(2) 


(1)  7  Johns.  Rep.  306.  (2)  Vide,  7  Greenl.  181. 


CHAPTER  IX. 

NEW   TRIALS,   FOR   MISDIRECTION    OP   THE   JUDGE. 

In  the  distribution  of  the  merits  of  a  cause,  at  the  trial, 
the  jury  aie  to  respond  to  the  truth  of  the  facts,  and  the 
judge  to  the  law.  However  distinct  their  provinces  may 
be,  they  unite  in  one  result,  the  verdict.  To  accompUsh 
this,  the  judge,  after  the  testimony  closes,  has  an  important, 
and  in  some  instances  a  difficult  duty  to  discharge.  The 
fiurts  for  and  against  are  to  be  recapitulated  and  grouped, 
and  the  principles  of  law  applied.  To  be  able  to  do  this  on 
every  occasion,  whatever  the  nature  or  intricacy  of  the 
case  may  be,  requires  a  comprehensive  knowledge  of  law, 
great  powers  of  discrimination,  close  attention,  and  much 
tact  and  skill — a  degree  of  judicial  excellence,  rather  to  be 
desired  than  realized  in  perfection.  It  is  scarcely  possible 
that  the  most  enlarged  and  experienced  mind  should,  in 
every  instance,  be  able  to  lay  down  the  principles  of  law, 
with  that  precision,  that  can  bid  defiance  to  the  astuteness 
of  counsel,  against  whose  client  the  principle  is  intended  to 
apply.  Nor  is  it  unfrequently  the  case,  that  from  some 
obliquity  of  intellect,  or  misapprehension  of  fact,  or  indis- 
tinct perception  of  the  precise  point  of  law,  in  the  judge, 
the  minds  of  the  jury  are  carried  to  illegal  results,  and  jus- 
tice is  defeated.  When  the  merits  of  the  case  suffer  from 
an  ignorant,  confused,  or  perverse  application  of  the  law, 
courts  never  fail  to  interpose.  Where,  on  any  other  grounds, 
by  reason  of  the  unimportant  nature  of  the  cause,  or  the 
trifling  injury  resulting  to  the  party,  the  courts  would  not 
interfere,  they  will  on  the  ground  of  misdirection.    So  uni- 
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versal  is  the  practice,  and  with  such  deep  reverence  are 
the  principles  of  law  regarded,  that  perhaps  there  cannot 
be  found  one  instance  of  injustice  done,  in  a  clearly 
ascertained  case  of  misdirection,  where  a  new  trial  has  not 
been  directed.  It  is  a  favourite  ground  of  relief,  has  the 
ear  of  the  court,  is  treated  with  marked  respect,  has  every 
fiu^iUty  afforded,  and  when  successful,  the  relief  is  uni- 
formly granted  without  costs. 

The  error  of  the  judge  calls  for  correction  as  a  matter  of 
light,  not  of  discretion,  and  a  motion  for  a  new  trial  on 
this  ground  is  an  appeal  to  the  well  settled  principles  of 
law.  Hence  the  various  modes  of  reUef,  branching  out  into 
almost  endless  distinctions,  giving  to  this  head  of  practice 
a  profusion  of  illustration. 

1.  If  the  judge  at  the  trial  misdirect  the  jury  on  matten 
of  law,  material  to  the  issue,  whatever  may  be  the  nature 
of  the  case,  the  verdict  will  be  set  aside,  and  a  new  trial 
granted. 

Thus  in  an  Anonym(ms  case,(l)  the  court  say,  it  is  good 
causeof  new  trial,  where  the  judge  who  tried  the  cause 
has  denied  to  admit  that  for  evidence,  which  was  legal  evi- 
dence, or  where  he  misdirects  the  jury.  Again,  new  trials 
shall  be  granted,  if  the  judge  at  nisi  prius  misdirect  the 
jury ;  because  those  trials  are  subject  to  the  inspection  of 
court(2) 

The  error  of  the  judge  in  his  charge  to  a  jury  in  a  mat- 
ter of  law,  is  well  illustrated  by  How  v.  Strodej{3)  where 
the  jury  had  given  them  in  charge,  as  the  principal  point 
on  which  they  were  to  pass,  a  fact  admitted  by  the  plead- 
ings. It  was  a  case  in  replevin,  for  taking  cattle.  The 
defendant  avowed  taking  them  damage  feasant.  Plea  in 
bar,  common  of  pasture  ;  replication,  a  custom  to  inclose ; 
rejoinder  de  injuria  sua  propria,  and  joinder  inde.  Upon 


(1)  6  Mod.  242.  (2)  2  Salk.  649.  (3)  2  Wils.  209. 
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the  evidence,  the  judge  was  of  opinion,  and  so  charged  the 
jury,  that  he  thought  the  defendant  had  not  proved  the 
custom  entirely,  and  that  if  they  beUeved  the  land  in  ques- 
tion was  discharged  and  free  from  any  person  having  a 
light  of  common  thereon,  they  should  find  for  the  defend- 
ant ;  if  not,  that  they  should  find  for  the  plaintifif.  The 
jury  gave  a  verdict  for  the  plaintiff,  and  it  was  moved  for 
a  new  trial,  for  the  misdirection  of  the  judge ;  for  that  the 
right  of  common  before  inclosure  made,  was  for  cattle 
levant  and  couchantj  upon  each  person's  iminclosed 
lands ;  and  this  matter  is  not  at  all  in  issue,  but  is  admitted 
on  the  pleadings  by  both  sides.  Of  this  opinion  was  the 
whole  court,  saying  that  the  parties  agreed  by  the  plead- 
ings, that  while  the  lands  in  these  open  fields  are  unin- 
doeed,  all  have  a  right  of  common  for  cattle,  levant  and 
^ottchant.  And  per  totam  Curiam. — "  The  verdict  must 
be  set  aside  for  misdirection  of  the  judge.'Xl) 

It  is  essential  to  the  success  of  the  motion  for  a  new 
trial  on  the  ground  of  misdirection,  that  it  should  mate- 
rially affect  the  verdict.(2)  When  this  is  the  case,  the  rule 
becomes  of  universal  application,  embracing  all  kinds  of 
actions,  whether  of  tart  or  of  contract.  Even  actions,  penal 
in  their  nature  and  form,  are  not  excluded,  although  the 
defendant  may  have  a  verdict. 

In  Wilso/n  v.  Rastall,{3)  an  action  strictly  penal.  It 
was  brought  to  recover  penalties  for  bribing  voters  at  an 
election.  At  the  trial,  one  Handley,  an  attorney,  was 
sworn  a  witness,  who  refused  to  produce  certain  papers,  or 
to  answer  as  to  their  contents,  having  come  to  the  possession 
of  the  papers,  as  the  attorney  of  one  W.  Handley,  alleged 
lo  have  been  one  of  the  agents  of  the  defendant  in  com- 


(1)  Vide  as  to  Misdirectiony  generally,  6  Com.  Dig.  223,  Day's 
edit.    2Tidd,  915.    Gra.  Prac.  614. 

(2)  Vide  10  Johns.  Rep.  447.    5  Day,  479.    6  Mass.  Rep.  487. 

(3)  4  Tena  Rep.  753. 
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mitting  the  offence.  The  judge  sustained  the  objection, 
and  the  jury  found  a  verdict  for  the  defendant.  A  role 
nisi  was  granted  to  show  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  of  mistake  in  the  judge,  in  con- 
sidering that  Handley  was  bound,  by  his  character  of  attor- 
ney, to  withhold  the  letters  required  to  be  produced  in  evi- 
dence. But  a  doubt  being  started,  whether  there  was  any 
instance  of  a  new  trial  having  been  granted,  where  the 
verdict  had  passed /or  the  defendant  in  a  penal  action^  the 
court  desired  that  point  might  be  looked  into.  AAer  an 
elaborate  argument,  the  judges  severally  delivered  their 
opinions,  at  once  illustrative  of  the  whole  compass  of  a 
judge's  duty  and  discretion,  presiding  at  nisiprius,  and  the 
length  to  which  the  court  will  go  to  correct  a  verdict,  occa- 
sioned by  his  misdirection.  The  opinion  of  Lard  Kenyan^ 
with  whom  the  other  judges  concurred,  is  deserving  of  par- 
ticular notice  on  this  subject.  '^  Though  this  motion  fer  a 
new  trial  is  an  appUcation  to  the  discretion  of  the  court, 
it  must  be  remembered  that  the  discretion  to  be  exercised 
on  such  an  occasion,  is  not  a  wild,  but  a  sound  discr^on, 
and  to  be  confined  within  those  limits,  within  which  an 
honest  man,  competent  to  discharge  the  duties  of  his  office, 
ought  to  confine  himself  And  that  discretion  will  be  best 
exercised,  by  not  deviating  from  the  rules  laid  down  by  our 
predecessors ;  for  the  practice  of  the  court  forms  the  law  of 
the  court.  It  has  been  said,  however,  that  if  we  grant  a 
new  trial  in  this  case,  we  shall  innovate  on  the  practice  of 
those  who  have  gone  before  us,  but  that  was  more  easily 
asserted  than  proved ;  for  there  is  not  a  single  instance^ 
where  a  new  trial  has  been  refused  in  a  case  where  the 
verdict  has  proceeded  on  the  mistake  of  the  judge.  Where, 
indeed,  the  jury  have  formed  an  opinion  upon  the  whole 
case,  no  new  trial  in  a  penal  action  has  been  granted, 
though  the  jury  have  drawn  a  wrong  conclusion. — ^But 
wherever  a  mistake  of  the  judge  has  crept  in,  and  swayed 
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the  opinion  of  the  jnry,  I  do  not  recollect  a  sinfi;le  case  in 
which  the  court  has  ever  refused  to  grant  a  new  trial.''(l) 
So,  in  Calcraft  v.  Gibbs,{^)  Action  of  debt,  for  a  penalty 
under  the  game  laws.  On  a  second  trial,  the  plaintiff  hay- 
ing been  nonsuited  in  the  first,  the  judge  charged  the  jury, 
that  if  they  were  satisfied  that  the  defendant  acted  bona 
fide  as  one  Roebuck's  game  keeper,  who  claimed  title,  and 
under  his  direction,  and  ignorant  of  the  nature  and  extent 
txf  his  claim  to  sport  over  the  manor  in  question,  they 
should  find  a  verdict  for  him,  on  the  ground  that  this  was 
not  a  proper  form  of  action  for  trying  disputed  claims.  On 
this,  the  jury  found  for  the  defendant.  A  rule  nisi  was 
obtained  on  account  of  a  misdirection  in  point  of  law,  as 
to  the  title  to  the  manor  where  the  offence  was  alleged  to 
have  been  conunitted.  It  was  again  held,  after  argument, 
that  for  misdirection,  without  regard  to  the  nature  of  the 
eause,  a  new  trial  would  be  granted.  Lord  Kenyan^ 
Oh.  J. — "  If  this  case  had  been  properly  left  to  the  jury,  and 
they  had  even  drawn  a  wrong  conclusion,  we  should  not 
have  been  disposed  to  grant  a  new  trial  in  such  an  action 
as  the  present.  But  where  there  is  any  ground  of  objection 
to  the  law  delivered  by  the  judge,  on  which  the  verdict  has 
proceeded,  if  such  objection  be  well  founded,  it  is  immate- 
rial what  the  nature  of  the  cause  is.  The  application  for 
a  new  trial  is  a  direct  appeal  to  the  justice  and  laws  of  the 
country,  and  cannot  be  tried  and  disposed  of  by  any  other 
mle.**  To  show  how  strongly  marked  the  line  of  discri- 
mination is,  as  to  the  misdirection  of  the  jury,  and  its  deci- 
flhne  effect  upon  motions  for  new  trials,  compared  with 
other  causes,  the  court  afterwards  say,  in  Brooke  qui  tarn 
T.  Middleton^  that  they  considered  themselves  precluded 


(1)  Vide,  4  Conn.  Rep.  366,  and  3  Cranch,  298. 

(2)  5  Term.  Rep.  19. 
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firom  granting  a  new  trial  in  penal  actions,  except  for  a 
misdirection  of  the  judge.^\\) 

The  rule  is  still  more  applicable  to  cases  in  the  natare 
of  tcrt^  where  so  much  must  necessarily  be  left  to  the  dis- 
cretion of  the  jury.  A  misdirection  here,  cannot  but  ope- 
rate unjustly.  One  or  two  recent  cases  will  furnish  an 
illustration. 

Crofts -7.  Waterhmise.i^)  Action  for  negligence.  The 
driver  of  a  stage  coach  gathered  a  bank,  and  upset  the 
coach.  He  had  passed  the  spot  where  the  accident  hap- 
pened, twelve  hours  before,  but  in  the  interval,  a  land- 
mark had  been  removed.  In  an  action  for  an  injury  sus- 
tained by  this  accident,  the  judge  told  the  jury,  that  as 
there  was  no  obstruction  in  the  road,  the  driver  ought  to 
have  kept  within  the  limits  of  it ;  and  the  action  having 
been  occasioned  by  his  deviation,  the  plaintiff  was  entitled 
to  a  verdict.  A  verdict  was  found  for  the  plaintiff,  £160 
damages.  A  new  trial  was  moved  for  on  the  ground  of 
a  misdirection,  for  that  it  ought  to  have  been  left  to  the  jury 
to  ascertain  whether  the  deviation  had  been  occasioned  by 
negligence,  or  by  unavoidable  accident.  And  per  Bestj  Ch. 
J. — "  The  coachman  was  bound  to  keep  in  the  road,  if  he 
could  ;  and  the  jury  mighi,  from  his  having  gone  out  of  the 
road,  have  presumed  negligence,  and  on  that  presiimption, 
have  found  a  verdict  for  the  plaintiff.  But  the  learned 
judge,  instead  of  leaving  it  to  the  jury  to  find  whether 
there  was  any  negligence,  told  them  that  the  coachman 
having  gone  out  of  the  road,  the  plaintiff  was  eutided  to  a 
verdict.  This  action  cannot  be  maintained  unless  n^^li- 
gence  be  proved  ;  and  whether  it  be  proved  or  not,  is  for 
the  determination  of  the  jury,  to  whom,  in  this  case,  it  was 
not  submitted."  The  court  were  unanimous  in  directing  a 
new  trial. 


(1)  1  Camp.  445,  ct  vide,  2  Str.  899,  and  1238,  and  3  Johns. 
Rep.  180. 

(2)  3  Bingham,  319. 
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And  in  Young  v.  Spencer. {I)  Case  by  the  owner  of  a 
house  against  his  lessee  for  years,  for  opening  a  new  door, 
whereby  the  house  was  weakened  and  injured,  and  the 
plaintiff  prejudiced  in  his  reversionary  estate  and  interest 
in  the  premises.  Plea,  not  guilty.  The  jury  found  that 
the  lessee  did  open  the  door  without  leave ;  but  that  the 
house  was  not  in  any  respect  weakened,  or  injured  by  it. 
The  learned  judge,  thereupon,  directed  a  verdict  to  be 
entered  for  the  plaintiff,  with  nominal  damages,  subject  to 
a  case.  The  case  being  argued,  Lord  Tenterden,  Ch.  J., 
after  stating  the  facts  of  the  case,  now  delivered  the  judg- 
ment of  the  court. — "We  cannot  take  upon  ourselves  to 
say  that  there  was  not  any  injury  to  the  plaintiff's  rever- 
sionary right  It  might  have  been  left  to  the  jury  to  say 
whether  there  was  or  was  not  an  injury  to  the  right.  The 
old  authorities  upon  this  subject,  are  not  reconcilable  with 
each  other.  It  seems  to  be  clearly  established,  however, 
that  if  any  thing  be  done  to  destroy  the  evidence  of  title,  an 
action  is  maintainable  by  the  reversioner.  We  cannot  say 
that  the  opening  of  the  door  in  this  case,  affects  the  evidence 
of  the  plaintiff^s  title.  That  is  a  question  of  fact.  All  that 
mre  can  do  is  to  grant  a  new  trial,  in  order  that  the  question 
maybe  submitted  to  the  consideration  of  the  jury." 

But  it  is  to  actions  arising  ex  contractu^  the  rule  empha- 
tically applies,  acknowledging  no  exception  or  restriction, 
unless  where  the  matter  in  controversy  is  too  trifling  to 
bear  protracted  litigation,  or  the  court  incline  to  sacri- 
fice a  technical  objection,  to  substantial  justice.     Thus, 

hi  Holliday  v.  Atkinson,{2)  where  a  promissory  note, 
expressed  to  be  for  value  received,  was  made  in  favor  of 
an  infant,  aged  nine  years,  and  in  an  action  upon  the  note, 
by  the  payee,  against  the  executors  of  the  maker,  no  evi- 
dence of  consideration  being  given,  the  learned  judge  told 


(1)  10  BaxD.  &  Ores.  145.  (2)  5  Baro.  &  Cres.  50X. 
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the  jury,  that  the  note  being  for  value  received,  imported 
that  a  f^ood  consideration  existed,  and  that  gratitude  to  the 
infant's  father,  or  affection  to  the  child,  would  suffice. 
There  was  a  verdict  for  the  plaintiff,  and  a  rule  nisi  ob- 
tained. And  on  motion,  per  Abbot,  Ch.  J. — "  I  think  that 
this  case  must  be  sent  to  a  new  trial.  I  agree  that  v^eie 
a  note  is  expressed  to  be  for  value  received,  that  raises  a 
presumption  of  a  legal  consideration,  sujfficient  to  sustain 
the  promise  ;  but  that  is  a  presumption  only,  and  may  be 
rebutted.  Now  we  find  that  this  note  was  giyen  to  a  boy 
only  nine  years  old,  whose  father  was  living,  and  that  the 
donor  was  in  a  state  of  imbecility,  and  not  far  from  his 
death.  It  then  became  a  question  for  the  jury,  whether 
the  note  was  given  upon  any  legal  consideration,  and  I 
think  that  the  direction  given  to  them  as  to  the  sufficiency 
of  gratitude  to  the  father,  or  afTection  to  the  son,  was  im- 
proper." 

The  rule,  and  to  the  same  extent  at  least,  has  been 
adopted  in  Massachusetts.  In  their  practice,  a  shght  misdi- 
rection will  avoid  the  verdict ;  as  in  Boyden  v.  ilfoore.(l) 
Assumpsit  on  certain  promissory  notes.    Money  was  paid 
into  courty  and  taken  out,  but  not  in  satis&tction,  and  tho 
suit  went  on.    Upon  a  report  of  the  case  by  the  judge,  it 
appeared  be  had  found,  by  his  calculation,  there  would  be^ 
due  to  the  plain  tifffourteen  cents  andfourmills,if  the  defence 
were  just,  and  the  evidence  in  support  of  it  believed;  and^ 
he  charged  the  jury  therefore,  that  if  upon  calculation  the^T^ 
should  find,  that  the  money  brought  into  court  did  not  fiill;]^^ 
pay  every  cent  which  was  due,  yet  if  they  were  satisfiedl^ 
that  the  defence  set  up  by  the  defendant  was  just,  althou^^*- 
a  small  balance  was  still  due,  if  that  balance  appeared 
them  a  mere  trifle,  their  verdict  ought  to  be  for  the  defend- 
ant.   On  motion  for  a  new  trial,  upon  this  point  of  miadL- 


(1)  6  Mass.  Rep.  365. 
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lection,  Parsansj  Ch.  J.,  who  delivered  the  opinion  of  the 
court,  after  recapitulating  the  char^  of  the  judge,  pro- 
ceeds— "  When  the  mistake  arises  from  the  misdirection  of 
ihe  judge  on  a  point  of  law,  the  court  ought,  in  all  such 
cases,  to  relieve  the  party  suffering  by  it,  although  he  may 
be  indiscreet  in  making  his  motion.  The  law  is  our  only 
criterion  of  right  and  wrong  in  the  decision  of  causes,  and  if 
it  be  mistaken  by  the  court,  whose  duty  it  is  to  declare  the 
law,  the  consequences  of  the  error  may  be  extensive,  reach- 
ing beyond  the  action  in  which  it  was  committed  ;  and  it 
may  affect  other  legal  principles.  We  have  looked  with 
some  attention  into  books,  to  find  some  case  where,  in  a  mis- 
direction of  the  judge,  the  court  have  declined  to  interfere, 
by  setting  aside  the  verdict  found  in  consequence  of  the 
misdirection.  We  have  not  been  able  to  find  a  single 
case." 

With  this  agrees  Dudley  v.  Sumner ^{1)  argued  after- 
wards in  the  same  court.  The  principles  contended  for  in 
that  case  were  such  as  to  call  forth  the  most  elaborate  dis- 
cussion ;  and  the  opinion  of  the  court,  granting  a  new  trial, 
>vas  finally  put  upon  the  misdirection  of  the  judge. 

In  New- York,  the  rule  has  been  so  fully  recognised  as  to 
prevail  where  a  misdirection  might  have  affected  the  ver- 
dict, and  the  chances  were  equal  that  it  produced  such 
eflBsct,  as  in  Wardell  v.  Hughes  and  Moore.{2)  This  was 
an  action  on  a  joint  promissory  note,  by  the  defendants, 
''payable  and  negotiable  at  the  Bank  of  Ontario,  in  Canan- 
daigua."  The  judge  charged  the  jury,  that,  by  the  terms  of 
the  note,  its  negotiability  was  restricted  to  the  place  where 
it  was  made  payable ;  and  that  if  they  should  be  of  opi- 
nion, that  the  note  was  applied  by  Hughes  to  the  payment 
of  an  individual  debt,  without  the  assent  of  Moore,  his 
partner,  the  plaintifis  were  not  entitled  to  recover.    The 


(1)  5  Mass.  Rep.  438.  (2)  3  WendcU,  418, 
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jury  found  for  the  defendants.    A  motion  was  made  to 
aside  the  yerdict,  and  it  was  contended,  the  note  was  le 


stricted  in  its  operation.    But,  per  Marcy^  J.,  delivering-^^^. 
the  opinion  of  the  court,  <<  I  think  the  judge  erred  in  tellii 
the  jury,  that,  by  the  terms  of  the  note,  its  negotiability  was; 
restrict  ed  to  the  place  where  it  was  made  payable.     The 
jury  found  a  verdict  for  the  defendants ;  whether  on  the 
ground  that  the  note  had  been  negotiated  at  a  place  differ- 
ent from  that  contained  in  the  body  of  the  note,  or  on  the 
ground,  that  it  had  been  passed  by  Hughes,  for  his  indivi-  - 
dual  debt,  and  that  the  assent  of  Moore  had  not  been 
shown,  it  is  impossible  for  us  to  determine.    If  the  verdict- 
was  found  on  the  first  ground,  it  ought  to  be  set  aside,  iov 
the  misdirection  of  the  judge ;  if  on  the  latter,  the  evidence 
being  of  such  a  character  that  it  might  be  regarded  as  in- 
sufficient to  show  the  assent  of  Moore,  it  should  not  be 
disturbed.    Inasmuch,  therefore,  as  the  verdict  may  have 
resulted  from  the  error  of  the  judge,  and  I  think  there  is  an 
even  chance  that  it  did,  a  new  trial  ought  to  be  granted." 
According  to  this  decision,  even  a  reasonable  doubt 
as  to  the  effect  of  the  erroneous  charge,  will  be  sufficient 
to  avoid  the  verdict.     In  a  prior  case,  Clarke  y.  Dutch- 
er,(l)  the  court  had  shown  with  what  astuteness  they  seize 
upon  errors  of  law,  that  creep  in  at  the  trial.     It  was  con- 
ceded, in  that  case,  that  a  charge  of  the  judge,  entirely  ab- 
stract or  out  of  the  case,  so  as  not  to  affect  it,  though  erro- 
neous, cannot  be  insisted  on  as  error  by  exception ;  but,  it 
was  added,  the  court,  in  error,  will  look  through  the  case, 
and  if  they  find  that  it  might  have  been  affected  by  the 
charge  or  opinion,  injuriously  to  the  plaintiff  in  error,  the 
judgment  will  be  reversed.     This  was  an  action  in  as- 
sumpsit for  over  payment  by  mistake,  and  verdict  for  plain- 
tiff.   The  charge  of  the  judge  below,  which  was  excepted 


(1)  9  Ckjwcn,  674. 
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to,  referred  to  a  subsequent  promise,  taking  the  case  out  of 
the  statute  of  Umitations,  and  consisted  in  the  common 
error  of  confounding  law  and  fact,  and  not  sufficiently  dis- 
criminating the  province  of  the  court  and  jury.  It  was  no- 
ticed and  corrected,  by  granting  a  new  trial,  and  is  illus- 
trative of  the  rule.  Sutherlatidj  J.,  delivering  the  opinion 
of  the  court,  observes,  "Where  there  is  any  dispute  as  to 
the  facts  which  go  to  prove  the  making  of  a  new  promise, 
there,  whether  a  sufficient  acknowledgment  or  promise  has 
been  made  to  take  the  case  out  of  the  statute,  is  a  mixed 
question  of  law  and  fact,  to  be  passed  upon  by  the  jury. 
But  when  the  facts  are  undisputed,  it  is  for  the  court  to  de- 
termine, whether  they  take  the  case  out  of  the  statute  or 
not.  Here  it  was  not  denied,  that  Clarke  made  the  decla- 
ration relied  upon  as  evidence  of  an  acknowledgment  of 
the  debt.  Whether  it  amounted  to  a  sufficient  acknow- 
ledgment or  not,  was  an  unmixed  question  of  law.  The 
opinion  expressed  by  the  court  was  erroneous,  and  proper- 
ly excepted  to."  Again,  "  It  is  undoubtedly  true,  that  a 
judgment  will  not  be  reversed  on  account  of  an  erroneous 
opinion  expressed  or  decision  made  by  the  court,  where  it 
clearly  appears,  that  the  error  did  not  and  could  not  have 
affected  the  verdict  or  the  judgment.  But  this  very  posi- 
tion imphcs  that  we  are  to  look  beyond  the  letter  of  the  ex- 
ception, into  the  case  itself,  to  ascertain  what  the  effect  of 
the  error  was." 

2.  With  a  like  scrupulous  attention  to  the  rules  of  law  that 
ought  to  govern  the  charge,  it  has  been  held  to  be  errone- 
ous in  a  judge  to  instruct  a  jury,  that  they  may  indulge  a 
presumption,  not  warranted  by  the  evidence  disclosed. 

As  in  Harris  v.  Wils(m.{l)  Action  in  assumpsit,  on  a 
joint  and  several  promissory  note.  Plea,  general  issue,  and 
that  the  note  had  been  made  by  the  defendant  and  one 


(1)  1  Wendell,  511. 
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Judd,  and  that  the  claim  had  been  setded  by  arbitratioD. 
At  the  trial,  the  defendant's  counsel  insisted  that  the  awaid 
was  a  bar  to  the  plaintiff's  right  of  recovery  on  the  note. 
The  judge  decided,  that  in  the  absence  of  all  proof  as  to 
what  the  note  was  given  for,  the  award  was  not  broad 
enough  to  cover  it,  but  that  the  defendant's  counsel  migfat 
go  to  the  jury  upon  the  question  of  a  presumption  of  pay* 
ment,  previous  to  the  award,  under  the  circumstances  oi 
the  case,  and  to  that  effect  charged  the  jury,  who  found  for 
the  defendant.    A  motion  was  made  to  set  aside  the  ver- 
dict.   And  per  Sutherland,  J. — "  I  think  the  judge  erred 
in  submitting  it  to  the  jury,  to  determine  upon  the  evidence 
before  them,  whether  the  note  had  not  been  paid  or  satis- 
fied, by  some  arrangement  between  the  parties  previous  to 
the  arbitration.     There  was  no  evidence  from  which  any 
such  conclusion  could  legitimately  be  drawn.    The  defend- 
ant did  not  pretend  that  the  note  had  been  paid  or  satisfied 
in  any  other  manner,  than  by  the  general  settlement  of  the 
partnership  concerns  by  the  arbitrators.  He  did  not  attempt 
to  prove  any  &ct  or  circumstance  from  which  such  pay- 
ment could  be  inferred."(l) 

And  in  Hollister  v.  Johnson,[2)  action  for  false  ixapn- 
sonment,  against  a  constable,  who  had  taken  plaintiff's  body 
in  execution.  The  judge  charged  the  jury,  among  other 
things,  that  the  fact  of  the  plaintiff's  having  property  was 
not  conclusive  evidence  that  the  execution  might  be  satis- 
fied,  for  it  appeared  that  the  premises  were  leased,  and  it 
might  reasonably  be  presumed  that  the  landlord  had  a 
claim  for  rent,  which  might  have  defeated  the  execution ; 
and  that  if  the  defendant  had  not  taken  the  body  of  the 
plaintifi^  and  it  had  turned  out  that  he  had  not  sufficient 
property  to  satisfy  the  execution,  the  defendant  would  have 


(1)  Vide,  10  Wendell,  461.  (2)  4  Wendell,  639. 
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been  liable.  The  plaintiff  excepted  to  the  charge,  and  the 
jury  found  a  verdict  for  the  defendant.  The  court,  per 
Sutherland,  J.,  "The  charge  of  the  judge  appears  to  me 
to  have  been  wrong  in  two  essential  particulars : — ^in  sta- 
ting to  the  jury,  that  it  might  reasonably  be  presumed,  that 
the  landlord  of  the  plaintiff  had  a  claim  or  lien  on  the  pro- 
perty, which  was  shown  to  have  been  in  his  possession, 
ibr  rent,  which  might  have  defeated  the  execution. — Now 
there  is  not  a  particle  of  evidence  in  the  case  upon  the  sub- 
ject of  rent,  except  the  simple  &ct,  that  the  plaintiff  lived 
on  a  farm,  for  which  he  was  to  pay  or  had  paid  $60  per 
^uinum.  No  claim  on  the  part  of  the  landlord  was  shown, 
nor  any  other  circumstance  from  which  an  inference  could 
be  drawn,  that  there  was  any  rent  in  arrear ;  and  imless 
such  presumption  exists  in  judgment  of  law  in  all  cases 
between  landlord  and  tenant,  there  was  no  foundation  for 
it  in  this."     And  new  trial  granted  for  this  cause. 

So,  in  Lemngsworth  ad.  Fox.{l)  This  was  an  action  of 
trespass,  to  try  titles  to  land  on  Savannah  river,  in  which 
the  jury  took  upon  them  to  find,  that  a  release  produced  and 
given  in  evidence  by  defendant,  was  fraudulent,  without 
any  proof  of  its  being  so,  or  of  any  circumstances  firom 
which  it  could  be  strongly  inferred.  Upon  this  ground  the 
court,  after  argument,  ordered  a  new  trial,  as  firaud  is  never 
to  be  presumed,  unless  the  circumstances  are  so  strong  as 
to  leave  no  doubt  to  the  contrary.  From  the  silence  of  the 
reporter  in  this  case,  the  judge  had  not  charged  the  law. 
It  fidls  therefore  within  the  rule. 

3.  The  omission  of  the  judge  to  charge  the  jury  on  ques- 
tions of  law,  though  not  of  itself  a  reason  for  granting  a  new 
trial ;  yet  if,  in  the  absence  of  proper  instructions,  the  jury 
should  err,  the  verdict  will  be  set  aside,  and  a  new  trial 

granted. 

—  -      -  ,       -  — • ___^^^.^_^__ 

(1)  2  Bay,  520. 
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In  Marristm  v.  Miispratt{\)  Action  on  a  policy  rf 
insurance  on  the  life  of  one  Mrs.  El^n.  At  the  trial,  it 
appeared  that  a  surgeon  who  had  attended  M;^.  Elgin  fi^ 
several  years  prior  to  February,  1821,  but  who  had  not 
seen  her  professionally  in  the  interim,  was  applied  to  just 
before  the  policy  was  effected,  to  certify  as  to  her  state  .of  ^ 
health.  He  accordingly  examined  her  on  the  19th  March, 
and  afterwards  certified  that  she  was  in  good  health,  and 
was  not  afflicted  with  any  disease  which  would  taid  to 
shorten  her  life.  The  insurance  was  therefore  effected  in 
April,  1823.  Mrs.  Elgin  died  of  a  pulmonary  disease  in 
April,  1824.  Subsequently  to  February,  1821,  and  before 
the  date  of  the  certificate,  Mrs.  Elgin  was  under  the  care 
of  another  medical  man,  a  Mr.  Bland,  who  thought  her 
consumptive.  During  this  period,  she  had  been  twice 
alarmingly  ill.  The  facts  of  the  attendance  of  Mr.  Bland, 
and  the  illness  of  Mrs.  Elgin,  were  not  communicated  to  the 
defendants  at  the  time  of  the  execution  of  the  policy.  The 
judge  left  it  to  the  jury  to  say  whether  there  had  been 
any  misrepresentation,  but  omitted  to  call  their  attention  to 
the  facts  of  Mrs.  Elgin's  illness,  and  the  consequent  attend- 
ance of  Mr.  Bland.  The  jury  found  for  the  plaintiff — 
damages  £1000.  And  per  Burroughs  J. — "A  material 
point  in  this  case  was  not  left  to  the  jury,  nor  observed 
upon  by  the  judge.  The  assurers  were  not  informed  that 
Mrs.  Elgin,  whose  life  they  were  about  to  insure,  had  been 
attended  by  Mr.  Bland,  who  thought  her  extremely  ill.  Had 
they  known  this  fact,  they  might  have  examined  him." 

So,  in  Calbreath  v.  Gracy,{2)  An  action  on  a  policy 
of  insurance  of  goods,  where  the  important  questions  of 
charter-party,  capture,  abandonment  and  loss  were  in* 
volved.  No  charge  was  given  to  the  jury,  who  found  for 
the  plaintiff.    A  rule  to  show  cause  why  a  new  trial  should 


(1)  12  Moore,  231.  (2)  1  Wash.  C.  C.  R.  19a 
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not  be  granted,  being  obtained.  Washington^  J. — "  Im- 
portant points  of  law  were  involved  in  this  case,  and  the 
court  ought  to  have  charged  the  jury  upon  them.  Though 
their  not  having  done  so,  is  no  reason  yer  se  for  granting  a 
new  trial,  yet  there  is  reason  to  apprehend  that  under 
the  circumstances  of  the  case,  justice  has  not  been  done. 
Ab  the  case  now  appears  to  me,  the  verdict  does  not  seem 
to  consist  with  legal  principles ;  although  I  mean  not  to 
give  any  decided  opinion.  I  think  the  ends  of  justice  will 
be  most  likely  to  be  attained,  by  granting  a  new  trial." 

So,  in  Page  v.  Pattee.(l)    Action  on  the  case,  and  ver- 
dict for  defendant.     The  plaintiff  moved  for  a  new  trial, 
alleging  that  the  verdict  was  given  against  evidence,  which 
is  reported  by  the  judge  who  sat  on  the  trial.    It  is  agreed 
by  the  parties,  that  after  the  evidence  on  each  side  was 
given  to  the  jury,  the  counsel  for  neither  party  summed  up 
his  evidence,  but  left  it  to  the  judge  to  sum  up  and  to  give 
to  the  jury  the  necessary  instructions.     The  judge  reports 
that  the  evidence  to  support  the  plaintiflPs  demand  was  con- 
tained in  certain  depositions,  which  accompany  the  report, 
-which    were  unimpeached,    uncontradicted    and    unex- 
plained, and  were  sufficient  in  the  opinion  of  the  judge,  if 
believed  by  the  jury,  to  support  the  plaintiflfs  declaration 
so  clearly,  that  he  apprehended  no  instructions  were  neces- 
sary, and  accordingly  none  were  given,  but  such  as  related 
to  the  allowing  of  interest  to  the  plaintiff.  J3y  the  Court — 
"  It  is  our  opinion  that  either  party  can  lawfully  claim  from 
a  judge  trying  his  cause,  the  benefit  of  his  instructions  to 
the  jury  ;  and  when  such  instructions  are  not  given,  on  the 
ground  that  the  case  is  too  clear  for  one  of  the  parties  to 
render  them  useful,  and  the  jury  find  for  the  other  party, 
a  new  trial  ought  to  be  granted,  that  the  jury  may  be 
assisted  by  the  direction  of  the  court."(2) 


{ 1)  6  Mass.  Rep.  459.  (2)  Vide  6  Monroe,  61. 
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So,  if  the  judge  comment  on  a  piece  of  testimony,  and 
leave  it  generally  to  the  jury,  without  adding  such  views 
as  to  its  credibility  as  the  law  requires  the  jury  to  consider. 
As  in  Dunlop  v.  Pattersoii^l)  One  Puller  had  been 
produced  a  witness  and  strongly  impeached.  The  judge 
below  had  stated  to  the  jury  that  Fuller's  testimony  was 
competent,  and  that  they  might  give  it  such  weight  aa 
they  thought  it  deserved.  Upon  which,  the  court,  bjr 
Woodworth^  J.,  observes — "  After  an  attentive  consid^a- 
tion  of  the  evidence  given  by  Fuller^  it  seems  to  me  that 
this  part  of  the  charge  was  manifestly  erroneous.  The 
jury,  it  is  true,  are  judges  of  fact,  and  the  credibility  of 
witnesses ;  but  in  the  exercise  of  this  power,  they  must  be 
jp)vemed  by  the  judgment  of  law  on  the  &cts.  If  the  law 
has  adjudged,  that  certain  facts  render  a  witness  unworthy 
of  credit,  the  jury  cannot  rightfully  give  credit  to  his  testi* 
mony,  or  found  a  verdict  upon  it.  They  have  no  arbitrary 
discretion.  It  is  their  duty  to  follow  the  advice  of  the 
court  as  to  the  law.  In  this  case^  the  charge  gave  them  the 
most  extensive  range.  Their  attention  was  not  called  to 
the  fact,  that  Fuller,  by  his  own  admission,  had  sworn 
fidsely. — ^He  was  not,  therefore,  a  credible  witness,  unl^s 
supported  as  to  the  material  fact  which  he  attempted  to 
establish.  The  law  will  not  permit  either  Ufe  or  property 
to  be  put  in  jeopardy  by  such  testimony.  If  it  would,  there 
must  be  but  littie  security  for  either.— When  the  court  in- 
structed  the  jury  to  give  the  evidence  the  weight  they 
thought  it  deserved,  this  implied  that  they  had  an  uncon- 
trolled discretion,  to  do  as  their  judgments  might  direct, 
without  any  legal  restraint  as  to  tiie  manner  of  exercising 
i^— The  court  ought  to  have  charged  the  jury,  that  the 
testimony  of  Fuller  was  so  strongly  impeached  as  to  justify 
them  in  disregarding  it  altogether ;  tfiat  the  unsuoDorted 


(1)  6CoweD,24a 
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taBtiiiiony  of  a  single  witness,  who  swore,  at  one  time,  in 
direct  contradiction  to  the  testimony  given  by  him,  at 
another,  in  relation  to  the  same  transaction,  was  not  entitled 
to  credit,  and  ought  not  to  be  regarded.  If  the  charge  had 
been  of  such  a  character,  it  is  probable  the  result  of  the 
trial  would  have  been  different.  My  opinion  is,  that  this 
exception  is  well  taken ;  that  the  judgment  be  reversed, 
and  a  venire  de  novo  issue  in  the  court  below.''(l) 

And  it  is  the  right  of  a  party  to  have  the  charge  of  the 
jadge  on  questions  of  law,  and  if  he  refuse,  and  the  jury 
err,  a  new  trial  will  be  granted,  as  in  Scott  v.  Luntj{2) 
in  error,  to  the  circuit  court  of  the  United  States,  in  the 
District  of  Columbia.    Action  of  covenant,  to  recover  sun- 
dry rents,  under  a  deed  executed  by  General  George  Wash- 
ington and  wife,  to  the  defendants  intestate,  by  which  a  lot 
of  ground  was  conveyed  to  Lunt,  subject  to  the  payment  of 
an  annual  rent  of  seventy-three  dollars.     One  of  the  cove- 
nants reserved  to  the  grantor  a  right  of  re-entry  on  non- 
payment of  the  rent,  and  the  defendants  below  set  up  the 
fBLCt  of  re-entering,  as  one  of  his  pleas  on  which  issue  had 
been  taken.    At  the  trial,  the  plaintiff  prayed  the  court  to 
instruct  the  jury,  that  the  time  at  which  the  re-entry  ought 
to  be  made,  depended  upon  the  lease  given  in  evidence  by 
the  plaintiff,  and  could  not  be  varied  by  the  evidence ;  and 
that  if  the  jury  found  a  re-entry,  it  must  conform  to- the 
deed.    The  court  refused  to  give  the  instruction,  being  of 
opinion,   that  it  was  competent  for  the  actual  tenant  to 
waive  any  of  the  formalities  required  by  law  for  his  benefit. 
By  the  court — "The  instruction  prayed  has  reference  to 
the  pleadings  in  the  case.    The  averment  there  is,  that  the 
plaintiff  entered  on  the  premises  under  and  by  virtue  of  the 
condition  of  re-entry  in  the  original  deed,  mentioned,  for 
non-payment  of  the  rent ;  and  upon  the  issue  joined,  this 


(1)  Vide  AUen  v.  Young,  6  Monroe,  136.    Ante,  p.  235.    2 
S.  C.  Con.  Rep.  323.    Nev>ell  v.  Wright,  8  Conn.  Rep.  319. 

(2)  7  Peten,  596. 
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was  the  material  inquiry.  It  is  clear,  that,  upon  such  an 
issue,  no  entry  not  conforming  to  that  deed,  and  no  evi- 
dence of  an  entry  varying  from  it,  would  be  admissible  to 
support  it.  The  suflSciency  of  the  evidence  before  the  jury 
to  support  the  issue,  was  properly  left  for  their  considera- 
tion. But  the  defendant  had  a  right  to  the  instruction^ 
that  the  proof  must  conform  to  the  allegations  in  the  plead- 
ings. For  these  reasons,  we  are  of  opinion,  that  the  circuit 
court  erred  in  refiising  the  above  instruction ;  and  the  judg- 
ment must,  on  this  accoimt,  be  reversed,  and  a  venire /(n- 
ciaa  de  novo  be  awarded."(l) 

But  the  judgment  will  not  be  reversed,  if  the  jury,  not- 
withstanding the  omission  to  charge  them  on  the  point  re- 
quested, find  a  correct  verdict,  and  such  as  in  justice  it  must 
have  been,  had  the  charge  been  given.(2) 

4.  If  the  judge  send  the  case  to  the  jury,  when  he  ought 
to  have  nonsuited,  the  verdict  will  be  set  aside. 

Although,  by  the  English  practice,  a  plaintiff  cannot  be 
nonsuited  against  his  will,  but  may  insist  upon  canying 
his  case  to  the  jury,(3)  with  us  a  different  practice  prevails. 
Even  an  inferior  court  may  nonsuit,  where  the  plaintiff 
entirely  fails  to  make  out  his  case.    In  Pratt  v.  Hull^{i) 
in  error,  from  a  court  of  common  pleas,  where  the  court 
were  of  opinion  that  the  plaintiff  ought  to  have  been  non- 
suited, but  doubted  their  power,  and  sent  the  case  to  the 
jury,  the  supreme  court,  upon  a  bill  of  exceptions,  reversed 
the  judgment,  observing  upon  the  power  to  nonsuit:  "This 
must  be  a  power  vested  in  the  court.    It  results,  necessari- 
ly, from  their  being  made  the  judges  of  the  law  of  the  case, 
when  no  facts  are  in  dispute.    What  the  evidence  before 
the  court  was,  or  whether  they  were  correct  in  their  judg- 


(1)  Vide  3  Hawks,  5. 

(2)  Dougkus  V.  MAlister^  3  Cranch,  298. 

(3)  1  Chit.  Arch.  300.  (4)  13  Johns.  Rep.  334. 
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ment,  or  not,  are  questions  not  now  before  us.  We  must 
assume  that  there  was  no  dispute  about  the  facts  before 
the  court,  or  any  weighing  of  testimony  falling  within  the 
province  of  the  jury ;  and  therefore  it  was  a  pure  question 
of  law,  whether,  under  a  given  state  of  facts,  the  plaintiff 
vras,  in  law,  entitled  to  recover.  And  unless  this  was  a 
question  for  the  court,  there  is  no  meaning  in  what  has 
been  considered  a  salutary  rule  in  our  courts  of  justice,  that, 
to  questions  of  law,  the  judges  are  to  respond,  and  to  ques- 
tions of  fact,  the  jury." 

And  in  a  subsequent  case,  Stuart  v.  Simpsafiy{l)  it  was 
held,  that  a  court  may,  and  it  is  their  duty  to  nonsuit  a 
plaintiff,  if  the  evidence,  in  their  opinion,  will  not  authorize 
a  jury  to  find  a  verdict  for  the  plaintiff,  or  if  they  would 
set  aside  a  verdict,  if  so  found,  as  contrary  to  evidence. 
The  right  of  a  court  of  record,  or  even  of  a  court  not  of 
record,(2)  to  direct  a  nonsuit  peremptorily  in  their  discre- 
tion, is  with  us  no  longer  to  be  questioned.  This  principle 
being  clearly  ascertained,  a  refusal  to  nonsuit,  when  it 
ought  to  be  granted,  is  equivalent  to  a  misdirection,  and 
will  be  treated  as  error. 

In  Foot  V.  Sabiny(3)  in  error.  A  bill  of  exceptions  was 
taken,  stating  that  the  plaintiff  below,  proved  that  a  note 
then  produced,  made  by  Lemuel  Holmes,  Abel  Wilson, 
and  WiUiam  B.  Foot,  was  signed  by  L.  Holmes  in  his  own 
proper  hand,  and  with  his  name ;  that  the  names  of  "  Wilson 
and  Foot,  sureties,"  subscribed  to  the  said  note,  was  in  the 
proper  handwriting  of  the  said  Abel  Wilson,  and  that  the 
said  Wilson  and  William  B.  Foot,  at  the  time  of  making 
the  said  promissory  note,  were  partners,  as  by  the  said  plain- 
tiff all^[ed,  and  there  rested.  The  defendants  had  moved  for 
a  nonsuit,  on  the  ground,  that  the  plaintiff  had  not  proved 


(1)  1  Wendell,  376. 

(2)  Vide  ElwellY.  I^  Queen,  10  Wendell,  519. 

(3)  19  Johns.  Rep.  154. 
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the  authority  or  consent  of  Foot  to  the  making  of  the  note. 
Ehit  the  court  were  of  opinion,  that  although  the  plaintiff 
was  bound  to  prove  the  authority  or  consent  of  Foot  to  the 
making  of  the  note,  yet  he  had  already  done  it,  and  there- 
upon directed  the  parties  to  proceed  to  the  jury.  Upon  the 
point  of  refusing  the  nonsuit,  the  courts  having  recognsied 
the  principle  that  a  court  of  common  pleas  has  the  power 
to  compel  a  nonsuit,  conclude  thus — "  On  the  ground 
then,  that  the  court  of  common  pleas  refiised  to  nonsuit  the 
plaintiff  below,  when  the  evidence  adduced  entirely  fiuled 
to  make  out  his  case,  the  judgment  must  be  reversed,  and 
a  venire  de  novo  issued  from  this  court."(l) 

And  the  true  test  of  the  propriety  of  the  nonsuit  is,  that 
if  the  case  had  gone  to  the  jury  on  the  evidence,  and  the 
jury  had  found  for  the  plaintiff,  the  court  would  have  set 
aside  the  verdict,  as  in  Hoyt  v.  Gilman.{2)  On  the  trial 
of  an  action  on  a  policy  of  insurance,  the  judge  directed  a 
nonsuit  on  the  ground  that  there  had  been  a  firaudulent 
concealment  of  material  facts,  at  the  time  of  effscting  the 
insurance ;  and  the  court  revised  to  set  aside  the  nonsuit^ 
and  grant  a  new  trial.  It  was  urged,  upon  exceptions 
taken  to  the  nonsuit,  that  it  was  the  proper  province  of  the 
jury  to  have  settled  the  facts,  about  which  there  was  con- 
tradictory evidence,  especially  upon  the  question  of  fraudu* 
lent  intention.  It  was  conceded,  that  the  judgment  of  law 
upon  the  facts  was  for  the  court.  But,  Per  Curiam — 
"Whether  firaud  be  a  question  for  the  court  or  jury,  yet  if, 
upon  the  facts  in  evidence  in  this  case,  the  jury  had  given 
the  plaintiff  his  premium,  we  should  not  have  hesitated  to 
set  aside  the  verdict." 

But  although,  by  the  English  practice,  the  plaintiff  can- 
not be  nonsuited  against  his  will ;  yet  if  he  does  not  elect 


(1)  Vide  10  Wendell,  461.  (2)  8  Mass.  Rejh  386. 
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to  go  to  the  jury,  but  acquiesces  in  judgment  of  nonsuit,  he 
waives  the  right  of  motion  to  set  it  aside.  As  in  Elsworthy 
y.  Bird.{\)  Assumpsit  against  a  husband,  for  not  carry- 
ing into  effect  an  agreement ,  alleged  to  have  been  entered 
into  by  him  at  the  general  quarter  sessions  of  the  peace,  on 
behalf  of  his  wife,  being  a  compromise  to  pay  and  satisfy 
the  prosecutor.  The  judge,  at  the  trial,  after  the  plaintiff 
lested,  observed,  that  he  could  find  nothing  to  leave  to  the 
jury  in  support  of  an  action  on  such  an  agreement,  and  di- 
xected  a  nonsuit,  plaintiff's  counsel  not  objecting  thereto. 
And  on  motion  to  set  aside  the  nonsuit,  the  court  dischar^ 
ged  the  rule,  on  account  of  the  acquiescence  at  the  trial.(2) 

Much  less  will  a  new  trial  be  granted,  on  the  ground  of 
misdirection,  if,  upon  an  intimation  from  the  judge,  the 
counsel  elect  to  be  nonsuited.(3) 

Butler  V.  Darant{4:)  Action  in  assumpsit*  Upon  the 
trial,  and  after  the  parties  had  closed  their  respective  cases, 
the  judge  was  proceeding,  in  his  summing  up,  to  direct  the 
jury,  that  the  plaintiff,  not  having  distinctly  proved  any  spe- 
cial damage  arising  from  tlie  breach,  was  entitled  to  nomi* 
nal  damages  only:  whereupon  Best^  sergeant,  for  the  plain- 
tiff, elected  to  be  nonsuited.  He  now  moved  for  a  rule  niH 
to  set  aside  the  nonsuit,  and  have  a  new  trial,  for  a  misdi- 
rection of  the  judge.  Lawrence^  J. — "  His  lordship  did 
not  say  you  should  be  nonsuited ;  he  directed  the  jury  that 
you  should  haye  nominal  damages  only ;  but  you  did  not 
choose  to  trust  your  case  with  the  jury.  If  there  were  a 
misdirection,  you  should  have  abided  by  the  verdict,  and 
have  reserved  the  objection  for  a  motion  for  a  new  trial.  I 
believe  this  has  never  been  done,  that  a  counsel  shall  lie  by 
until  he  hears  the  opinion  of  the  judge  at  nisi  pritis,  and 


(1)  1  McClelland,  69. 

(2)  Vide  2  Ld.  Raym.  1370.     1 W.  Black.  632. 

<3)  On.  Prac.  269.  (4)  3  Tauat  2J9. 
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that  if  he  thereupon  chooses  to  be  nonsuited,  he  shall  come 
to  the  court  to  set  aside  his  own  act."    Rule  refused. 

So  in  the  King's  Bench.  Hutchinson  v.  Brice.{l)  The 
court  refused  to  set  aside  a  nonsuit,  voluntarily  suffered  bf 
the  plaintiff,  and  to  give  him  leave  to  reply  de  novo.  He 
iiad  replied — ^^  That  the  cause  of  action  arose  within  aiz 
years,"  which  fiict  he  could  not  prove.  He  wanted,  there- 
fore, to  set  aside  the  nonsuit,  and  reply  de  novo  ;  which,  if 
he  had  succeeded  in,  he  would  have  replied — "That  the 
writ  of  latitat  issued  within  the  six  years."  But  the  court 
said — "  That  that  would  make  a  quite  new  question ;  which 
the  plaintiff  had  before  pretermitted,  and  had  put  the  issue 
upon  quite  another  foot,  and  upon  a  point  which  he  oould 
not  establish."    Rule  discharged.(2) 

Nor  will  the  court  set  aside  a  nonsuit  on  the  ground  that 
the  case  ought  to  have  been  submitted  to  the  jury,  unless 
this  was  desired  on  the  part  of  the  plaintiff,  at  the  trial  of 
the  cause. 

In  Kindred  v.  Bagg',{3)  an  action  to  recover  for  boaid 
and  lodging,  the  plaintiff  was  nonsuited,  and  now  moved 
for  a  rule  to  show  cause,  why  the  nonsuit  should  not  be 
set  aside,  and  a  new  trial  granted.  Upon  the  motion,  the 
court,  interposing,  inquired  whether  the  counsel  for  the 
plaintiff  had  expressed  a  desire  that  the  question  should 
be  submitted  to  the  jury ;  for,  unless  that  were  the  casey 
they  could  not  in  fairness  accede  to  the  present  applicatioii. 
Shepherd  said,  he  was  not  instructed  to  state  that  they  had 
desired  it,  and  accordingly  the  rule  was  refused. 

And  yet,  it  has  been  ruled  in  the  Exchequer,  that  submis- 
sion to  the  opinion  of  a  judge,  declared  by  him  at  the  trial 
to  be  for  a  nonsuit,  does  not  estop  a  motion  for  a  new  trial, 
if  his  opinion  be  incorrect. 


(1)  5 Burrows,  2692. 

(2)  Et  vide,  Robinson  ▼.  Cbok,  6  Taont.  336. 

(3)  1  Tamn.  10. 
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Alexander  t.  Barker. (l)   Assumpsit  for  money  lent  and 
"pud.    The  plaintiffs  proved  that  credit  was  given  by  them 
*ttD  the  company,  for  £200,  and  the  defendant  was  debited 
fxk  a  like  swn,  for  two  further  calls  on  his  shares.    It  was 
eoDtended,  that  this  was  a  payment  by  one  of  the  compa- 
ny, and  not  by  the  firm  of  Alexander  &  Co.,  out  of  their 
<ywn  money.     Garrow,  B.,  who  presided,  being  of  opinion 
Ant  the  action  should  have  been  brought  by  Dykes,  one  of 
"die  firm,  alcme,  nonsuited  the  plaintiffi;.     On  motion  to  set 
aside  the  nonsuit,  and  for  a  new  trial,  Lord  Lj/ndhursty 
O.  B.,  on  the  general  question,  was  clearly  of  opinion,  that 
the  plaintiffi  ought  not  to  have  been  nonsuited.     "  As  to 
the  ailment,  that  the  learned  judge  was  not  applied,  to, 
to  let  the  case  go  to  the  jury,  cases  have  been  cited  in  which 
the  courts  have  refused  to  set  aside  nonsuits,  when  the 
conneel  acquiesced  at  the  trial,  and  did  not  insist  on  the 
<aee  going  to  the  jury.     But  as  in  those  cases  the  courts 
above  coincided  in  opinion  with  the  judge  at  ftisi  prius, 
the  principle  on  which  they  turn  is  not  applicable  where, 
as  in  this  case,  the  opinion  expressed  by  the  learned  judge 
at  the  trial,  is  held  by  the  court  to  be  incorrect.    If  a  coun- 
ael  assents  to  a  nonsuit,  on  hearing  from  a  learned  judge, 
ttat  if  the  case  goes  to  the  jury  he  shall  direct  them  in  a 
VisiiDer  which  the  court  above  afterwards  thinks  incor- 
net,  we  are  bound  to  consider  the  case  as  if  it  had  gone  to 
a^ry  with  that  direction,  and  a  verdict  had  been  found 
accordingly ;  and  in  such  a  case,  the  court  may  interfere, 
ind  grant  a  new  trial."    The  other  judges  concurring,  the 
nonsuit  was  set  aside,  and  a  new  trial  granted. 

Should  the  judge,  however,  permit  the  plaintiff  to  go  to 
flie  jury,  when  the  evidence  is  wholly  insufficient,  and  the 
jmy  find  for  the  plaintiff,  the  court  will  set  aside  the 
▼ndiet 


(1)  2  Tyrwhitt,  140. 
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In  Brook  v.  Wood.{\)  Action  in  assumpsit.  Plea,  in- 
•olvency,  and  discharge ;  replication,  a  subsequent  jnro- 
mise,  and  verdict  for  plaintiff.  On  moving  for  a  rule  nisi, 
it  had  been  submitted,  that  it  ought  not  to  have  been  left  to 
the  jury  ;  for  that  the  subsequent  promise  proved,  was  not 
•uch  a  clear  and  explicit  promise  to  pay,  as  would  revive 
the  demand,  and  render  the  defendant  again  liable  to  be 
sued  on  it,  notwithstanding  his  discharge  under  the  insol- 
vent act : — that  an  absolute  promise  was  in  alt  such  cases 
necessary,  to  revive  the  liability  of  the  party — and  that  a 
mere  admission  would  not  have  that  effect ;  and  on 
that  principle  the  court  granted  the  rule.  6rraAain, 
Baron — "  I  think  that  under  the  circumstances,  this  rule 
should  be  made  absolute.  The  evidence  was  extremelj 
weak,  and  in  my  opinion,  not  sufficient  for  the  jury  to  have 
proceeded  on,  and  consequently  ought  not  to  have  been 
left  to  them."  Hullock,  Baron — "  I  am  of  opinion  that 
there  was  not  sufficient  evidence  of  such  a  specific  promise, 
as  it  was  necessary  for  the  plaintiff  to  prove,  in  order  to 
bind  the  defendant  anew,  after  he  had  been  discharged ; 
and  consequently  this  verdict  cannot  be  sustained." 

But  if  tliere  be  any  evidence,  and  the  judge  send  the 
case  to  the  jury,  the  verdict  will  not  for  that  reason  be  set 
aside.  As  in  Rogers  v.  Brooks  and  tri/e.(2)  Action  on  the 
case,  disturbance  of  a  pew.  by  defendant's  wife,  and  verdict 
for  the  plaintiff,  one  penny.  At  the  trial,  the  ^aintiff 
proved  possession  for  tliirty-six  years,  and  notice  to  the 
defendant's  ^-ife  not  to  sit  there.  The  judee  told  the  jnry 
that  after  so  long  a  possession  as  thirty-six  years,  they 
might  presume  a  legal  title  in  the  piainiifL  Thejoiy, 
without  hesitation,  found  a  verdict  ior  the  plainii£  Motion 
for  a  new  trial,  on  the  grv>und  that  there  vas  no  evidence 
lu>  he  loft  to  a  jury :  because  irom  the  p^jinrifTs  own  wit* 


{l)UPrice,«7.  C3)  5 Ikspn, ML 
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nesses  it  appeared  that  the  seat  was  common  forty  years  ago. 
Lord  Majisfield — "  The  question  in  this  case  is,  whether 
there  was  any  evidence  at  all  to  be  left  to  the  jury.  The 
plaintiff's  title  to  this  pew  is,  that  it  has  immemorially  be- 
longed to  the  house  which  he  possessed.  The  defendant 
has  set  up  a  .joint  title  in  right  of  the  house,  enjoyed  by 
himself  and  another  person.  The  plaintiff,  in  support  of 
his  claim,  proved  that  he  was  put  in  possession  of  this  pew 
by  the  rector  and  church  wardens,  thirty-six  years  ago. 
The  question  is,  whether  this  act  of  the  rector  was  to  give 
possession  under  an  old  immemorial  right,  or  in  conse- 
quence of  a  new  gift.  There  are  strong  reasons  to  induce 
us  to  suppose  it  was  not  a  gift.  They  would  not  make  a 
gift  of  that  which  other  people  claimed."  And,  per  Cu- 
riam^ ruledischarged."(l) 

But  the  error,  in  refusing  to  nonsuit,  will  be  cured  by 
proof,  subsequently  supplied,  whether  by  plaintiff  or  de- 
fendant. As  in  Murray  v.  Judah.{2)  Action  in  assumpsit 
After  the  plaintiff  had  rested,  a  motion  was  made  for  a 
nonsuit,  which  was  overruled  by  the  judge,  and  an  excep- 
tion taken.  The  case  went  on,  and  the  requisite  evidence 
was  afterwards  supplied.  Upon  which  the  court  observe — 
"  The  first  point  made  on  the  part  of  the  defendant  is,  that 
the  motion  for  a  nonsuit  ought  to  have  been  granted,  no 
demand  of  payment  of  the  check  at  the  bank  having  been 
then  proved.  It  is  a  sufficient  answer  to  this  point,  that  a 
demand  was  subsequently  proved.  That  such  demand 
was  necessary  to  entitle  the  plaintiff  to  recover  from  the 
drawer  is  well  established.  A  check  is,  in  form  and  effect, 
a  bill  of  exchange.  It  is  not  a  direct  promise  by  the 
drawer  to  pay  money ;  but  it  is  an  undertaking,  on  his 
part,  that  the  drawee  shall  accept  and  pay ;  and  the  drawer 


(1)  Et  vide,  2  Gi\\  &  Johns.  382. 

(2)  6  Cowen,  484. 
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is  answerable  only  in  the  event  of  the  fiulure  of  the  drawee 
to  pay.''  And  this  proof  having  been  subsequently  sop- 
plied,  by  the  plaintiff,  a  new  trial  was  denied. 

So,  in  Lansing  v.  Van  Alstyne.{l)  Plaintiff  dedared 
on  a  lease  for  rent  due  by  the  defendant,  as  assignee.  The 
defendant  pleaded  that  all  the  estate  of  the  assignor  didiMl 
come  to  him  by  assignment.  On  the  trial  of  the  causei  die 
plaintiff  insisted  that  he  was  entitled  to  recover  "withoot 
offering  any  proof,  the  pleadings  admitting  his  right,  and 
the  presiding  judge  ruled  accordingly.  It  would  appear, 
from  the  opinion  of  the  court,  the  judge  had  been  asked  to 
nonsuit  the  plaintiff,  and  refused,  and  the  defendant  aABi<- 
wards  supplied  the  evidence  that  was  wanting,  and  per 
Savage,  Ch.  J. — "  The  defendant  takes  issue  upon  one 
fact  only,  viz :  the  assignment  to  himself.  This  avemient 
then  is  denied,  and  as  to  this,  it  seems  to  me  plain,  thnX  the 
plaintiff  must  prove  the  facts.  The  judge  erred,  therefiRre, 
in  refusing  to  nonsuit  the  plaintiff.  But  it  has  often  been 
decided,  that  although  the  judge  err  in  refiising  to  nootmi 
a  plaintiff,  still,  if  the  evidence  which  ought  to  have  been 
given  by  the  plaintiff,  is  given  in  the  course  of  the  trial,  a 
new  trial  will  not  be  granted  for  such  error.  That  prindh 
pie  is  applicable  here.  Proof  that  the  defendant  is  in  pot- 
session  of  the  demised  premises,  is  prima  facie  evideaoe 
that  he  is  assignee.  The  plaintiff  ought  to  have  given 
that  proof  if  be  did  not  choose  to  show  the  defendant 
assignee  in  any  other  manner  ;  yet  as  the  defendant  him- 
self proved  that  fact,  a  new  trial  must  be  denied." 

And  in  Ja^ckson  v.  Leggett,{2)  Action  in  ejectment 
At  the  trial,  the  plaintiff  produced  a  record  of  incorpofa- 
tions  of  religious  denominations  in  the  city  of  New- York, 
by  one  of  which,  a  deed  was  given,  conveying  title  to  the 
premises  in  question.  -The  counsel  for  the  defendant  in- 
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sisted,  that  the  record  produced  was  not  evidence  of  the 
&ct  of  incorporation,  and  that  the  original  certificate  of  in- 
corporation ought  to  be  produced,  which  objection  was 
overruled.    The  plaintiff  rested,  and  the  defendant  moved 
for  a  nonsuit,  which  was  denied,  but  afterwards  supplied 
the  testimony  himelf     The  jury,  under  the  charge  of  the 
judge,  found  a  verdict  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  court.    And  per  Savage,  Ch.  J. — "  The  first 
question  is,  whether  the  proper  evidence  was  produced  to 
prove  the  incorporation  of  the  church.     I  am  of  opinion, 
the  best  evidence   was   not    produced.     The  defendant 
objected  to  the  record ;  the  original  certificate  was  higher 
evidence,  and  should  have  been  produced,  or  its  absence 
accounted  for. — ^As  the  cause  stood  when  the  plaintiff  rested, 
he  should  have  been  nonsuited  ;  butif  the  defendant  chooser 
to  go  into  his  defence,  and  supplies  the  evidence  which  the 
{daintiff  ought  to  have  produced,  the  reason  for  setting  aside 
the  verdict  no  longer  exists.     The  defendant  did  so  in  this 
case ;  he  did  not  produce  the  certificate,  but  he  proved  by 
parol,  without  objection,  that  the  congregation  had  long 
ctsdsted,  and  was  incorporated  anew  in  1809.     This  is  a 
efficient  answer  to  the  objection  to  the  plaintiff's  evidence, 
an  assertion  by  the  defendant,  that  the  fact  was  as 
by  his  witness." 
a  new  trial  will  not  be  granted,  where,  on  motion 
for  SL  nonsuit,  the  judge  declares  the  evidence  to  be  sufii- 
ciez^t  to  entitle  the  plaintiff  to  recover,  and  charges  the  ju- 
ry^ to  find  for  the  plaintiff,  if  the  evidence  warrants  the  ver- 
diot.      Thus,  in  Dean  v  HewU  ;{1)  action  in  assumpsit, 
on  ti^o  promissory  notes,  by  plaintiff,  as  endorser.    To  a 
pLea.  of  the  statute  of  limitations,  the  plaintiff  had  replied  a 
sobeequent  promise.   After  the  plaintiff  had  rested,  the  de- 
fendant moved  for  a  nonsuit.   Among  other  causes  for  that, 
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the  promise  being  conditional,  the  plaintiff  was  bound  to 
prove  that  the  defendant  was  able  to  pay.  The  judge  de- 
nied the  motion  for  a  nonsuit,  and  ruled  that  the  testimony 
was  sufficient  to  entitle  the  plaintiff  to  recover ;  to  which 
decision  the  defendant  excepted.  The  judge  charged  the 
jury  to  find  a  verdict  for  the  plaintiff,  for  the  amount  of  the 
notes,  to  which  charge  the  defendant  also  excepted.  The 
jury  found  for  the  plaintiff,  and  a  motion  was  made  to  set 
aside  the  verdict.  And  per  Marcy,  J.,  delivering  the  opi- 
nion of  the  court — "  It  is  to  be  observed,  that  the  testimony 
was  not  withdrawn  iQrom  the  jury,  but  was  in  fact  submit- 
ted to  them,  although  accompanied  with  a  positive  expres* 
sion  of  opinion,  that  it  was  sufficient  to  establish  the  condi^ 
tion,  which  rendered  the  new  promise  effective.  The  judge 
viewed  the  testimony  correctly ;  it  well  warranted  the  ver* 
diet.  We  cannot,  therefore,  interfere  with  the  finding  of 
the  jury  on  that  ground.  If  the  sufficiency  of  the  evidence 
to  estabUsh  the  ability  of  the  defendant  to  pay  could  be 
questioned,  the  party  might  have  had  reason  to  complain 
that  the  judge  had  thrown  the  weight  of  his  decided  ofH- 
nion  into  the  scale  against  him." 

6.  If  the  judge  give  in  charge  to  the  jury  questions  of 
law,  or  if,  where  the  issue  consists  of  a  mixed  question  of 
law  and  fact,  the  judge  submits  the  whole  issue  to  the 
jury,  a  new  trial  will  be  granted. 

Questions  of  this  kind  are  principally  confined  to  ne^- 
gence,  usury,  fraud,  and  malicious  prosecutions ;  in  which 
it  is  difficult,  if  not  impracticable,  to  trace  with  precision 
the  line  of  demarcation  between  the  province  of  the  court 
and  the  jury.  To  all  of  these,  the  rule  laid  down  in  the 
supreme  court,  in  Divver  v.  McLatighlin,{l)  that  upon  a 
conceded  state  of  facts,  the  rest  is  a  question  for  the  court, 
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will  apply.  But  what  will  constitute  a  conceded  state  of 
£u;ts ;  or  how,  where  the  facts  are  numerous  and  refined, 
and  the  statements  contradictory,  the  case  is  to  be  distribu- 
ted between  the  court  and  jury,  are  vexed  questions.  And 
until  subjected  to  general  rules,  these  classes  of  cases  must 
continue  to  furnish,  as  they  have  done,  constant  grounds 
of  mistake  and  misdirection,  and  prove  a  fertile  source  of 
new  trials. 

The  question  of  fraud  in  the  state  of  New- York,  has 
been  greatly  simplified  by  lecent  decisions.  The  much 
agitated  distinction,  being  rather  nominal  than  real,  be- 
tween fraud  in  law  and  fraud  in  fact,  has  been  exploded, 
whether  as  it  relates  to  sales  or  voluntary  conveyances,  and 
the  whole  at  last  resolved  into  its  simple  elements,  fact 
coupled  with  intent,  and  assigned  to  its  appropriate  pro- 
vince, the  jury*  The  overthrow  of  this  most  embarrassing 
distinction,  was  accomplished  by  the  very  elaborate  and 
perspicuous  decision  of  the  court  in  Seward  v.  JacA:^an.(l) 
In  Jackson  v.  Peck^  that  soon  followed,  the  principles  de- 
ducible  from  the  reasoning  in  the  former  case  were  recog- 
nised and  applied  by  Sutherland^  J.,  who,  in  delivering 
the  opinion  of  the  court,  observed — "The  distinction  which 
had  previously  been  supposed  to  exist  between  fraud  ia 
law  and  fraud  in  fact,  or  actual  fraud,  appears  to  have  been 
entirely  exploded."  And  adopting  the  language  of  Spencer^ 
senator,  in  that  case,  proceeds — "  Strictly  speaking,  there  is 
no  such  thing  as  fraud  in  law.  Fraud  or  no  fraud  is  and 
ever  must  be  a  fact.  The  evidence  of  it  may  be  so  strong  as 
to  be  conclusive ;  but  still  it  i  >  evidence,  and  as  such  must 
be  submitted  to  a  jury.  No  court  can  draw  it  agamst  the 
finding  of  a  jury,"  And  applying  the  rule,  he  adds — "  If 
the  conveyance  in  question,  therefore,  were  conceded  to 
have  been  voluntary,  the  admission  upon  the  trial,  that 
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there  was  no  fraud  in  fact,  would  seem  to  be  sufficient  to 
establish  its  validity."(l)  And  upon  this  principle,  the 
court  decided  the  finding  of  the  jury  on  the  question  of 
fraud,  in  this  case,  to  have  been  conclusive. 

Again,  in  Jacksofi  v  Timmerman,{2)  whether  a  deed, 
executed  by  a  parent  to  his  child,  in  consideration  of  natu^ 
ral  love  and  affection,  is  fraudulent  or  not,  as  against  ere- 
ditors,  was  held  to  be  wholly  a  question  of  fact  for  a  jury. 
The  lessor  of  the  plaintiff  claimed,  as  purchaser  at  a  sheriflPs 
sale,  on  a  judgment  against  one  Klock,  in  favour  of  one  jEfa- 
ring.  The  defendant  claimed  by  virtue  of  a  deed,  dated 
anterior  to  the  judgment,  made  by  Klock  to  his  daughter, 
in  consideration  of  natural  love  and  affection.  The  judge 
charged  the  jury,  that  the  deed  to  the  wife  of  the  defendant 
being  voluntary,  was  to  be  deemed  in  law  fraudulent  and 
void,  as  against  Haring,  who,  at  the  time,  was  a  creditor  of 
the  grantor,  and  as  to  the  lessor  of  the  plaintiff,  who  had 
succeeded  to  his  rights ;  and  that  the  plaintiff  was  entitled 
to  their  verdict.  The  jury  found  accordingly.  The  de- 
fendant moved  for  a  new  trial.  Sutherland^  J.,  delivered 
the  opinion  of  the  court — "  The  judge  erred  in  deciding  as 
a  question  of  law,  that  the  deed  from  George  G.  Klock  to 
his  daughter,  the  wife  of  the  defendant,  was  fraudul^it  and 
void  against  the  then  existing  creditors  of  Klock,  <m  the 
ground  that  it  was  voluntary.  Whether  fraudulent  or  not, 
was  in  this,  as  in  all  other  cases,  a  question  of  feet  for  the 
jury.  There  is  no  such  thing  as  fraud  in  law,  as  distin- 
firuished  from  fraud  in  fact.  What  was  formerly  considered 
as  fraud  in  law,  or  conclusive  evidence  of  fraud,  and  to  be 
so  pronounced  by  the  court,  is  now  but  prima  facie  evi- 
dence, to  be  submitted  to,  and  passed  upon  by  the  jury. 
And  on  this  ground  a  new  trial  must  be  granted."(3) 


(1)  4  Wendell.  300.  (2)  7  Wendell,  436. 

(3)  Et  vide,  8  WendeU,  9.    1  Dalks,  884.    2  Binn.  106.  496. 
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These  decisions  have  settled  the  rule  as  to  the  branch 
of  fraud  growing  out  of  conveyances  alleged  to  be  volun- 
tary, and  without  consideration.  The  other  class  of  frauds, 
connected  with  sales,  where  the  vendor  continues  in  pos- 
session, had  been  settled  before,  in  Bissell  v.  Hopkijis,{l) 
that  possession  in  the  vendor  was  only  prima  facie  evi- 
dence of  fraud,  and  might  be  explained ;  of  the  bona 
fides  of  which  the  jury,  and  not  the  court,  were  to  judge, 
examining  the  alleged  fraudulent  intent  by  the  evidence. 
This  was,  in  other  words,  saying,  that,  upon  a  disclosure 
of  facts  explanatory  of  the  transaction,  the  jury  might 
by  their  verdict  repel  the  presumption  of  law.  The  case 
came  before  the  court  on  a  special  verdict,  was  ably  ar- 
gued, and  upon  a  review  of  the  cases,  the  much  agitated 
question,  how  far  possession  by  the  vendor  shall  be  evidence 
of  fraud  as  to  creditors,  was  put  in  as  definite  and  enduring 
a  position  as  it  is  probable  it  ever  can  be.  Savage,  Ch.  J., 
delivered  the  opmion  of  the  court — "  1  do  not  think  it  ne- 
cessary to  enter  upon  a  minute  review  of  the  cases.  Kent^ 
Ch.  J.,  has  examined  many  of  them,  in  Sturtevant  v.  Bal* 
lard,(2)  and  comes  to  the  conclusion  that  a  voluntary  sale 
of  chattels,  with  an  agreement,  either  in  or  out  of  the  deed, 
that  the  vendor  may  keep  possession,  is,  except  in  special 
cases,  and  for  special  reasons  to  be  shown  to  and  approved 
of  by  the  court,  fraudulent  and  void  as  against  creditors. 
The  ftarned  judge,  no  doubt,  intended  to  say  here,  as  in 
BarrwjD  v.  PaxtoUyi^)  that  possession  continuing  in  the 
vendor  is  only  priana  facie  evidence  of  fraud,  and  may  be 
explained." 

The  subject  was  reviewed,  and  the  former  decision  re- 
established in  Hall  v.  TtUtl€.{4)  Action  in  replevin  of  a 
sloop,  which  was  taken  by  the  defendant,  as  sheriff,  on  an 
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execution  against  one  Hatch.  The  question  at  the  trial 
was,  whether  the  title  was  in  the  defendant  or  in  Hatch. 
It  had  heen  agreed,  that  Hall  should  become  the  surety  of 
Hatch  in  the  purchase  of  a  sloop,  to  be  the  property  of  Hall, 
and  under  his  control,  until  Hatch  should  pay  the  pur- 
chase money,  when  and  not  before,  it  should  become  the 
property  of  Hatch  ;  and  Hatcli  took  a  bill  of  sale  of  the  ves- 
sel, in  his  own  name,  and  took  passession  thereof,  and  sub- 
sequently assigned  the  bill  of  sale  to  Hall,  retaining  the 
possession  of  the  vessel,  the  money  for  which  Hall  had 
become  bound,  remaining  unpaid  by  Hatch,  and  the  origi- 
nal agreement  as  to  the  eventual  ownership,  continued. 
The  judge  charged  the  jury,  that  the  assignment  of  the 
bill  of  sale  vested  the  title  to  the  vessel  in  HaH ;  that  being- 
absolute  in  its  terms,  the  question  was  presented,  whether 
the  possession  of  the  vessel  by  Hatch,  subsequent  to  the 
assignment,  did  not  avoid  the  assignment  on  the  ground  of 
legal  fraud — that  the  continuance  of  possession  was  suscep- 
tible of  explanation — that  there  was  no  fraud  in  law,  and 
that  whetlier  there  was  fraud  in  fact,  was  a  question  for 
the  jury.  The  jury  found  for  the  plaintiff,  with  six  cents 
damages  and  six  cents  costs.  The  defendant  moved  for  a 
new  trial,  which  was  denied.  Savage,  Ch.  J.,  delivered  the 
opinion  of  the  court.  Having  noticed  the  finding  of  the 
jury,  repelling  the  fraud  in  fact,  and  repeated  the  lan- 
guage of  Mr.  Spencer,  senator,  in  Setcard  v.  Jack9afi,(l) 
"  that  strictly  speaking,  there  is  no  such  thing  as  fraud  in 
law ;  fraud  or  no  fraud  is,  and  ever  must  be,  a  fact ;  the 
evidence  of  it  may  be  so  strong  as  to  be  conclusive ;  but 
still  it  is  evidence,  and  as  such  must  be  submitted  to  a 
jury,  no  court  can  draw  it  against  the  finding  of  a  jury.** 
The  learned  judge  proceeds — "  It  has  often  been  said  by 
this  court,  that  when  there  is  no  dispute  about  facts,  fraud 
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is  a  question  of  law ;  whether  any  given  transaction  be 
fraudulent  or  not,  is  a  question  of  law ;  the  court  pro- 
nounce the  intention  as  inferable  from  the  facts  and  cir- 
cumstances. The  question  is  generally  a  mixed  one  of 
law  and  fact.  The  court  declare  the  law  to  the  jury,  and 
they,  under  the  instruction  of  the  court,  find  the  fact  and 
intent.  If  the  instruction  of  the  court  to  the  jury  in  this 
case  was  correct,  the  verdict  ought  not  to  be  disturbed* 
The  judge  stated  to  the  jury,  that  the  transaction  between 
Hatch  and  /faZ/ amounted  to  a  mortgage,  and  therefore  the 
possession  in  the  mortgagor  was  consistent  with  the  rules 
of  law ;  that  possession  by  Hatch  was  susceptible  of  ex- 
planation, and  was  not  fraudulent  in  law.  The  rule,  as  I 
understand  it,  is,  that  possession  by  the  vendor  or  mortga- 
gor, after  forfeiture,  is  'prima  facie  evidence  of  fraud,  but 
that  such  possession  may  be  explained,  and  if  the  transac- 
tion be  shown  to  have  been  upon  sufficient  consideration, 
and  bona  fide,  that  is,  without  any  intent  to  delay,  hinder, 
or  defraud  creditors  or  others,  then  the  conveyance  is  valid, 
otherwise  not."(l) 

The  principle  has  been  reiterated  in  the  recent 
case  of  Collins  v.  Brush,{2)  Action  of  trespass.  On  the 
trial,  it  appeared  the  vendor  had  been  permitted  to  remain 
in  possession  three  months,  and  had  given  no  explanation. 
The  judge  charged  the  jury,  that  the  only  question  was  as 
to  the  fairness  of  the  sale  to  the  plaintiif ;  that  if  that  was  a 
fiiir  and  honest  transaction,  the  property  belonged  to  the 
plaintiff ;  if  otherwise,  the  creditors  of  Ayres,  the  vendor, 
had  a  right  to  take  and  hold  it ;  but  to  entitle  them  to  do 
so,  it  must  be  made  to  appear,  that  the  sale  was  fraudulent, 
which  was  a  question  of  fact  for  the  jury.  The  jury  found 
for  the  plaintiflf.  The  defendants  moved  for  a  new  trial. 
By  the  Court,  Sutherland,  J. — "  The  judge  fell  into  an 


(X)  Et  vide,  1  Bun.  474.    2  Bunr.  937.         (2)  9  Wendell,  198. 
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error,  in  his  charge  to  the  jury,  the  property  not  having 
been  taken  possession  of  by  the  vendee,  but  having  been  left 
in  the  possession  of  Ayres,  the  vendor,  from  November, 
1829,  to  March  or  April,  1830,  the  sale  was  prima  facu 
fraudulent,  as  against  the  creditors  of  Ayres  ;  and  it  was 
incumbent  upon  the  plaintiff  ColUns,  to  repel  that  pre- 
sumption, by  showing  some  satisfactory  reason  for  his 
omission  to  take  it  into  his  possession.  It  is  not  sufficient 
to  show  that  the  sale  was  upon  a  valuable  consideration ; 
some  reason  must  be  shown  which  the  court  can  approve, 
for  leaving  the  goods  in  the  possession  of  the  vendor ;  none 
was  shown  by  the  plaintiff.  Indeed,  the  judge  ruled  that 
it  was  for  the  defendants  to  prove  the  fraud.  In  this  he 
erred ;  they  proved  all  that  was  necessary  in  their  case  in 
the  first  instance,  when  they  showed  that  the  possession  of 
the  goods  was  not  changed.  It  was  for  the  plaintiff  to 
show  an  excuse  for  it."(l)    New  trial  granted. 

From  a  review  of  these  cases,  it  is  clear,  that  should  a 
judge,  on  a  question  of  fraud,  now  charge  a  jury  to  find 
merely  whether  the  conveyance  were  voluntary  and  with- 
out consideration,  or  goods  after  a  sale  remained  in  posses- 
sion of  the  vendor,  reserving  to  himself  the  right  to  pro- 
nounce the  law  conclusively  upon  such  a  finding,  the  ver- 
dict would  be  set  aside,  and  a  new  trial  granted. 

Actions  for  malicious  prosecutions,  and  the  question  of 
probable  cause,  have  given  rise  to  innumerable  applica- 
tions for  new  trials,  being  mixed  questions  of  law  and  tact 
It  has  been  well  settled,  that  probable  cause  is  a  question  of 
law  to  be  decided  by  the  court,  upon  the  truth  of  a  given 
state  of  facts,  as  found  by  the  jury.  The  principle  laid 
down  in  Johnstone  v.  Sutton,{2)  has  never  been  questioned. 


(1)  Et  vide,  3  Cowen,  189.  in  notis.         (2)  1  Term  Rep.  493. 
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"  The  question  of  probable  cause,  is  a  mixed  proposition  of 
law  and  fact.  Whether  the  circumstances  alleged  to  show 
it  probable,  or  not  probable,  are  true  and  existed,  is  a  mat- 
ter of  fact ;  but  whether,  supposing^  them  true,  they  amount 
to  a  probable  cause,  is  a  question  of  law." 

If  the  judge,  therefore,  leave  the  question  of  probable 
cause  to  the  jury,  the  verdict  will  be  set  aside,  and  a  new 
trial  granted. 

Thus,  in  M^CormickY,  Sisison.{l)  Case  for  a maUcious 
prosecution.  The  judge  submitted  to  the  jury  upon  the 
evidence,  whether  there  was  probable  cause,  and  verdict 
for  the  plaintiff.  The  defendant  moved  for  a  new  trial,  and 
one  of  the  grounds  taken  was,  that  the  judge  should  not 
have  submitted  the  question  of  probable  cause  to  the  jury, 
it  being  a  mixed  question  of  law  and  fact.  And  per 
Woodworihy  J.,  who  pronounced  the  opinion  of  the 
court — "  The  judge  erred  in  submitting  to  the  jury  the 
question  whether  there  was  probable  cause.  Whether  the 
circumstances  alleged  are  true,  is  a  matter  of  fact ;  if  true, 
whether  they  amount  to  probable  cause,  is  a  question  of 
law.  The  verdict  must  be  set  aside,  and  a  new  trial 
granted." 

And  in  Pang-bum  v.  Bull^{2)  in  error.  Action  for  ma- 
licious prosecution.  Plea  not  guilty.  The  court  charged 
the  jury,  if  from  the  testimony  before  them,  they  should  be 
of  opinion  that  the  prosecutions  before  the  justice  were  ma- 
licious, and  without  probable  cause,  and  that  the  defendant 
knew  the  facts  to  be  so,  before  and  at  the  time  of  such  pro- 
secutions, they  ought  to  find  damages  for  the  plaintiff,  other- 
wise they  should  find  the  defendant  not  guilty.  The  de- 
fisndant  excepted  to  the  charge,  and  the  jury  found  a  verdict 
for  the  plaintiff.  Several  points  were  taken,  but  the  prin* 
cipal  one  urged  on  the  argument  was,  that  the  questicni 


(1)  7  Cowen,  715.  (2)  1  Wendell,  346. 
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of  probable  cause  was  erroneously  submitted  to  the  jury. 
By  the  Court,  Woodworth,  J. — "  The  question  of  probable 
cause,  is  a  mixed  question  of  law  and  fact.  Whether  the 
circumstances  alleged,  to  show  it  probable  or  not  probable, 
are  true,  and  existed,  is  a  matter  of  fact ;  but  whether  sup- 
posing them  true,  they  amount  to  a  probable  cause,  is  a 
question  of  law.  The  court  below  erred  in  submitting  both 
the  law  and  the  fact  to  the  jury.  This  was  necessarily  the 
consequence  of  the  charge."  It  is  deserving  of  notice,  that 
in  this  case  the  judgment  was  affirmed,  upon  the  ground, 
that  if,  upon  looking  into  the  case,  the  court  find  justice 
has  been  done,  though  the  jury  may  have  erred  in  assuming 
to  pass  upon  the  law,  in  pursuance  of  an  erroneous  charge, 
they  will  not  reverse  the  judgment. 

In  Masten  v.  Deyo^{\)  the  plaintiff  counted  upon  slan- 
der and  malicious  prosecution.  The  judge  charged,  that 
as  to  the  count  for  a  malicious  prosecution,  he  was  inclined 
to  believe  there  was  evidence  enough  given  of  probable 
cause  to  protect  the  defendant,  but  that  it  was  the  proyince 
of  the  jury  to  decide  upon  it  under  the  evidence  given,  and 
if  there  was  not  sufficient  evidence,  to  take  it  into  conside- 
ration in  their  verdict.  Verdict  for  plaintiff,  and  motion 
for  a  new  trial,  on  the  ground  of  misdirection.  Marcy^i.^ 
in  delivering  the  opinion  of  the  court,  treats  the  principle 
so,  as  at  first  sight,  to  induce  a  belief  it  was  the  intention 
of  the  court  to  change  or  modify  the  rule,  but  in  his  appli- 
cation of  it,  the  learned  judge's  views  do  not  appear  to  ma- 
terially differ  with  the  decisions  cited  above.  After  re- 
viewing the  authorities,  he  proceeds — "  Where  the  circum- 
stances relied  on  as  evidence  of  probable  cause  are  admit- 
ted by  the  pleadings,  it  belongs  to  the  court  to  pronounce 
upon  them ;  and  where  these  circumstances  are  clearly  es- 
tablished by  uncontroverted  testimony,  or  by  the  conces- 


(1)  2  Wendell,  424. 
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won  of  the  parties,  and  they  fully  establish  a  probable  cause) 
the  court  may  refuse  to  submit  the  cause  to  the  jury,  and 
order  the  plaintiff  to  be  nonsuited."  Applying  this  princi- 
ple, the  learned  judge  adds — "  I  think  the  judge  erred  in 
not  giving  the  defendant  the  benefit  of  his  exposition  to  the 
jury,  of  the  law  relative  to  what  constituted  probable  cause, 
in  an  action  for  a  malicious  prosecution.  He  should  not 
have  taken  the  cause  from  the  jury,  if  there  was  tlie  least 
doubt  as  to  the  existence  ol  the  circumstances  alleged,  as 
the  probable  ground  of  the  criminal  proceedings  against 
the  plaintiff ;  but  he  ought  to  have  instructed  them  as  to 
the  law  involved  in  the  quei-tion,  and  iis  to  what  constitu- 
ted a  legal  excuse  for  the  defendant,  and  also  whether  the 
&cts  relied  on  in  the  defence,  on  the  supposition  that  they 
should  be  found  true  by  them,  made  out  a  probable  cause." 
And  the  rule  equally  applies  to  all  cases  where  probable 
cause  forms  the  gist  of  the  action.  Thus,  in  actions  of  tres- 
pass and  false  imprisonment,  the  question  of  reasonable  and 
probable  cause,  if  left  to  the  jury,  will  vitiate  the  verdict- 
Hill  and  w\fe  v.  Yates. {\)  Trespass  for  assault  and  im- 
prisonment. Plea  not  guilty,  and  justification.  Garrow^ 
B^  after  the  testimony  was  closed,  told  the  jury,  that  if  the 
defendants  had  shown  that  they  had  any  reasonable  or 
probable  cause,  they  were  entitled  to  a  verdict.  The  jury 
fouxid  a  verdict  for  the  defendants.  Burroughs  J. — "  What 
the  judge  left  to  the  jury  was,  not  whether  they  suspected^ 
but  whether  they  had  reasonable  and  probable  cause,  which 
ought  never  to  be  left  to  the  jury."  Dallas,  J. — "  Reason^ 
able  and  probable  cause  being  matter  of  law,  was  matter 
on  which  the  learned  judge  might  have  decided ;  but  it 
ought  not  to  have  been  left  to  the  jury,  and  they  ought  not 
to  have  been  asked  whether  they  thought  there  was  rea- 
sonable and  probable  cause.     I  think  there  must  be  a  new 


(1)  8  Taunt.  182. 
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trial,  in  order  that  the  judge  may  distinctly  say,  whether 
be  holds  that  there  is  ground  for  reasonable  and  probable 
cause,  and  pronounce  his  direction  thereon."(l) 

It  seems  to  follow,  as  a  necessary  inference,  that,  probable 
cause  being  a  mixed  question  of  law  and  fact,  and  a  rule  of 
universal  application,  if  on  a  conceded  state  of  facts,  the 
judge  assume  to  dispose  of  the  whole  case,  and  nonsuit  the  * 
plaintiff,  the  court  will  refuse  a  new  trial. 

In  Blackford  v.  Dod.{2)  Action  by  an  attorney  for 
maliciously,  and  without  probable  cause,  indicting  him  for 
sending  a  threatening  letter.  It  appeared,  that  his  clients 
having  inquired  of  the  defendants  as  to  the  truth  of  a  re- 
presentation made  by  a  person  who  had  offered  to  buy 
goods  of  them,  the  defendants  replied,  that  they  would  not 
be  responsible  for  the  price  of  the  goods,  but  believed  the 
person  had  the  employment  he  represented.  The  goods 
were  then  supplied  to  him.  His  representation  turned  out 
to  be  false,  and  the  plaintiff,  by  direction  of  his  clients, 
wrote  a  letter  to  the  defendants,  demanding  payment  of 
them  of  the  price  of  the  goods  obtained  from  his  clients 
through  the  defendants'  representation,  and  stating  that  the 
circumstcmces  made  it  incumbent  on  his  clients  to  bring  the 
matter  under  the  notice  of  the  public,  if  the  defendants  did 
not  immediately  discharge  the  amount,  and  that  he  had 
instructions  to  that  effect.  The  defendants  were  then  sum- 
moned before  a  magistrate,  to  answer  a  charge  of  obtaining 
goods  under  false  pretences.  The  plaintiff  served  the  sum- 
mons, and  attended  with  his  clients,  and  the  complaint 
was  dismissed.  The  defendants  indicted  the  plaintiff  for 
sending  a  threatening  letter,  and  he  was  acquitted.  He 
then  brought  this  action,  and  the  judge,  without  leaving 
any  question  to  the  jury,  decided  that  there  was  reasona- 


(1)  £t  vide,  1  WUs.  232.    1  Greenl.  135.    15  Mass.  Rep.  243. 
3  Wash.  C.  C.  Rep.  32.  (2)  2  Barn,  dt  Add.  179L 
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ble  and  probable  cause  for  preferring  the  indictment,  and 
nonsuited  the  plaintiff.  On  motion  for  a  new  trial,  the 
opinion  of  Lord  Tefiterden,  Ch.  J.,  with  whom  the  other 
judges  concurred,  unanimously,  in  denying  the  motion, 
presents  the  general  rule  in  an  exceedingly  clear  point  of 
view.  "  The  first  question,"  says  his  lordship,  "  is,  whether 
I  ought,  under  the  circumstances  of  this  case,  to  have  de- 
cided that  the  defendants  had  or  had  not  reasonable  or 
probable  cause  for  preferring  the  indictment  against  the 
plaintiff,  or  to  have  left  that  wholly  or  in  part  to  the  jury. — 
I  have  considered  the  correct  rule  to  be  this  ;  if  there  be 
any  fact  in  dispute  between  the  parties,  the  judge  should 
leave  that  question  to  them,  telling  them,  if  they  should 
find  in  one  way  as  to  that  fact,  then^  in  his  opinion,  there 
was  no  probable  cause,  and  their  verdict  should  be  for  the 
plaintiff;  if  they  should  find  in  the  other,  then  there  was, 
and  their  verdict  should  be  for  the  defendant. — There  being 
therefore  no  fact  in  dispute,  it  becomes  a  pure  question  of 
law,  whether,  under  the  circumstances  of  this  case  the 
defendants  had  reasonable  or  probiable  cause  for  preferring 
the  indictment  against  the  plaintitf."(l)   Motion  denied. 

With  this  agrees  Gorton  v.  De  Angelis,{2)  which  was 
an  action  for  malicious  prosecution.  After  the  plaintiff 
had  rested,  the  defendant  moved  for  a  nonsuit,  on  the 
ground,  that  no  evidence  of  want  of  probable  cause  had 
been  given.  The  judge  decided,  that  on  the  evidence 
before  him,  the  question  of  want  of  probable  cause  was 
a  question  of  law,  and  that  in  his  opinion,  the  plaintiff  liad 
fidled  to  establish  this  essential  ground  of  his  action,  and 
directed  a  nonsuit  to  be  entered,  which  the  plaintiff  now 
moved  to  set  aside.  By  the  court,  Marct/,  J. — "  It  is  said 
that  probable  cause  is  a  mixed  question  of  fact  and  law, 
and  the  facts  in  this  case  should  have  been  submitted  to 


(1)  Et  Tide,  Ravenga  v.  M^Intoeh^  2  Barn.  &  Ores.  693. 

(2)  6  Wendell,  418. 
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Ae  jury,  for  them  to  infer  a  want  of  probable  cause.  What 
ii  meant  by  the  expression  that  probable  cause  is  a  mixed 
question,  and  when  it  is  proper  to  submit  it  to  the  jury  to 
paas  on,  is  explained  in  Masten  v.  Deyo.{\)  If  the  £ictB, 
which  are  adduced  as  proof  of  a  want  of  probable  cause, 
are  controverted,  if  conflicting  testimony  is  to  be  weighed, 
or  if  the  credibility  of  witnesses  is  to  be  passed  on,  the 
question  of  probable  cause  should  go  to  the  jury,  with  pro* 
per  instructions  as  to  the  law  ;  but  where  there  is  no  dis- 
pute about  the  facts,  ii  is  the  duty  of  the  court,  on  the  trial, 
to  apply  the  law  to  them.  In  this  case,  there  was  no  am- 
test  about  the  facts,  no  conflict  in  the  testimony,  no  im- 
peachment of  the  witnesses.  AVe  cannot  therefore  say  the 
judge  erred  in  assuming  to  himself  to  pronounce  upon  the 
l^al  effect  of  the  evidence.''(2) 

But  the  motive  of  the  defendant  is  open  to  the  examina* 
tion  of  the  jury  as  a  question  of  fact,  and  the  giving  it  in 
charge  to  the  jury  will  not  be  such  a  misdirection  as  to 
induce  the  court  to  grant  a  new  trial. 

In  Taylor  v.  Willans^i^)  in  error.  Action  for  mail* 
ciously  indicting  the  plaintiff  for  perjury.  The  judge,  in 
his  direction,  told  the  jury,  that  ii  the  defendant  did  not 
appear  at  the  trial  as  a  witness,  from  a  consciousness  that 
he  had  no  evidence  to  give  which  would  support  the  in- 
dictment, then  there  was  "a  want  of  probable  cause,  and 
they  should  find  for  the  plaintiff;  but  if  his  non-appearance 
did  not  proceed  on  that  ground,  then  there  was  no  proof  of 
want  of  probable  cause,  and  they  should  find  for  the  de* 
fendant.  The  defendant  offered  no  evidence,  and  the  jury 
found  for  the  plaintifl";  a  bill  of  exceptions  was  taken,  and 
the  objection  stated  to  the  summing  up  was,  that  the  judge 
hiinself  ought  to  have  determined  upon  the  facts  whether 


(1)  SupiA  p.  296.         (2)  Vide  Burt  y.  Place,  4  Wendell,  591. 
{3)  2  Barnu  &  Adol.  845. 
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there  was  probable  cause,  without  leavinjif  any  question  to 
the  jury.    Lord  Tenterden,  Ch.  J. — "  The  motives  of  par- 
ties can  only  be  ascertained  by  inference  drawn  from  fitcts. 
TFhe  want  of  pro'bable  cause  is  in  some  degre  a  negative, 
and  the  plaintiff  can  only  be  called  upon  to  give  some,  (as 
JMt.  J.  Le  Blafic,  a  most  accurate  judge,  says,)  slight  evi- 
^tonce  of  such  want.    As  then,  slight  evidence  will  do,  why 
xmghi  not  the  circumstances  of  this  case  be  left  to  the  jury 
grounds  for  a  conclusion  of  fact  ?  "What  conclusion  they 
ould  draw  is  another  thing.     The  question  of  probable 
clause  is,  indeed,  a  mixed  question  of  fact  and  of  law,  and 
ft;lie  rule  as  expressed  in  Johnstone  v.  Sutton,{\)  is  correct. 
*The  judge  is  to  give  his  opinion  on  the  law,  and  to  leave 
'tihe  jury  to  determine  the  facts,  which  include  the  motives 
of  the  parties  ;  and  where  he  tells  them,  if  they  think  the 
prosecutor  had  a  certain  motive  for  his  conduct,  then  there 
^vras  probable  cause  ;  but  if  he  had  not  that  motive,  then 
there  was  no  probable  cause,  I  think  such  a  summing  up 
does  properly  separate  the  law  from  the  fact,  and  is  con- 
formable to  the  rule."    The  other  judges  concurring,  the 
judgment  was  affimicd.(2) 

6.  In  ordinary  cases,  notwithstanding  a  misdirection,  if 
the  court  see  that  justice  has  been  done,  and  that  a  new  trial 
ought  to  produce  the  same  result,  a  new  trial  will  not  be 
granted.  Thus  in  Smith  v.  Page,{3)  in  ejectment.  The 
{daintiff  was  a  mortgagee  and  claimed  by  surrender,  where- 
as the  land  was  not  copyhold ;  and  the  defendant  claimed 
cmly  by  a  voluntary  conveyance.  The  verdict  was  for  the 
plaintiff,  and  the  court  would  not  set  it  aside  and  grant  a 
new  trial  against  the  honesty  of  the  cause.(4) 


(1)  1  Term  Rep.  493. 

(2)  Et  vide,  Nicholson  v.  Coghill^  4  Bain.  &  Ores.  21. 

(3)  2  Saik.  644. 

(4)  Et  vide,  Dterly  r,  IhttchetB  of  Mazarine^  2  Salk.  646. 
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In  Edmondson  v.  Machell.{\)    Action  of  assault  and 
battery^  for  beating  the  plaiutilTs  niece,  per  quod  servUium 
amisU.   At  the  assizes.   Another  cause  stood  next  for  trial, 
brought  by  the  niece  against  the  same  defendant,  for  the 
same  assault.     The  counsel  for  the  plaintiff  declared  their 
intention  of  not  trying  that  cause,  and  withdrew  the  re- 
cord.   The  defendant's  counsel  contended  that  the  jury 
could  only  give  damages  in  this  cause  for  the  loss  of  ser- 
yice.     The  learned  judge  thought  the  aunt  stood  in  loco 
parentis ;  and,  as  in  actions  brought  by  a  father  for  de- 
flowering his  daughter,  whereby  he  lost  her  service,  large 
damages  had  been  often  given,  he  thought  this  case  bore 
an  analogy  to  that ;  and  that  tlie  jury  had  a  right  to  give 
such  damages  as  they^  thought  just.    Verdict  for  the  plain- 
tifi^  and  motion  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.   Ashhursi,  J. — "An  application  for  a  new  trial,  is  an 
application  to  the  discretion  of  the  courts  who  ought  to 
exercise  that  discretion  in  such  a  manner  as  will  best  an- 
swer the  ends  of  justice.     It  does  not  require  much  pen 
tration  to  see  what  are  the  ends  of  justice,  in  the  preset 
case.     It  is  certain  that  the  girl  herself  ought  to  have  some 
satis&ction  for  the  injury  she  received ;  and  as  she  con- 
sents not  to  try  her  action,  the  question  is  whether  justice 
has  not  already  been  done ;  for  it  was  admitted  at  the  bar, 
that  if  the  injury  she  sustained  could  be  taken  into  oonai 
deration,  in  this  action  brought  by  the  aunt,  the 
which  the  jury  have  given  are  by  no  means  excessive 
Then  there  does  not  appear  to  be  any  ground  for  the  d 
fendant  to  call  on  the  discretion  of  the  court  to  send  tbi 
cause  down  to  be  re-tried,  on  a  technical  objection  in  poinC 
of  law.     And  all  the  judges  are  unanimously  of  opinion.  - 
that,  as  complete  and  substantial  justice  has  been  don^, 
there  is  no  reason  to  grant  a  new  trial." 


(1)  2  Term  Rep.  4. 
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So  in  Cox  V.  Kitchin.{\)  Assumpsit.  Plea  general  issue. 
It  appeared  at  the  trial,  that  the  work  was  done  for  the  de- 
fendant, living  separate  and  apart  from  her  husband,  and 
in  a  state  of  adultery.  The  judge  directed  the  jury,  in 
case  they  should  be  of  opinion  that  the  defendant  was  liv- 
ing in  a  state  of  open  adultery,  at  the  time  of  the  contract 
made,  to  find  a  verdict  for  the  plain tiflf;  for  as  the  hus- 
band, under  those  circumstances,  would  not  then  be  liable, 
he  thought  that  the  wife  must  be  liable  herself  A  verdict 
was  accordingly  found  for  the  plaintiff.  Motion  for  a  new 
trial,  on  the  ground  of  misdirection.  Buller,  J. — "This 
case  comes  before  us  without  any  point  saved,  and  there- 
fore we  must  look  to  the  general  justice  of  the  case  before 
we  interpose  by  granting  a  new  trial ;  nor  is  it  necessary 
that  we  should  nicely  examine  whether  the  defendant  be 
strictly  liable  in  point  of  law.  The  leading  reported  de- 
cision, on  the  subject  of  granting  new  trials,  is  that  of  the 
Zhitchess  of  Mazari7ie.{2)  There  can  be  no  doubt  but 
that  was  the  case  of  a  verdict  against  law ;  yet  the  court 
said,  that  as  the  justice  and  conscience  of  the  case  were 
clearly  with  the  verdict,  they  would  not  interpose.  Here 
it  is  perfectly  clear,  that  the  husband  was  not  liable. — 
Whether  the  wife  be  strictly  liable  or  not,  it  appears  she 
has  lived  as  a  feme  solcy  that  she  has  represented  herself 
as  such,  and  has  obtained  credit  under  that  character. 
The  defence,  therefore,  is  dishonest  and  unconscientious, 
and  on  thatground  I  think  that  the  court  ought  not  to  in- 
terpose." The  other  judges  concurring,  the  defendant 
took  nothing  by  her  motion. (3) 

In  Brazier  v.  C/a;>.(4)  Upon  a  policy  of  insurance  on 
a  ship  and  cargo.  The  only  questions  submitted  by  the 
charge  of  the  judge  to  the  jury,  were,  whether  the  defend- 


(1)  1  Bos.  &  Pul.  338,  and  in  votis,  (2)  2  Salk.  646. 

(3)  Vide  6  Taont.  336.  (4)  5  Mass.  Rep.  1. 
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ant  deviated  from  the  course  specified  in  the  policy,  and  if 
so,  whether  it  was  from  necessity.  There  was  a  verdict 
for  the  defendant.  No  objection  was  made  to  the  charge  at 
the  time ;  but  on  the  sitting  of  the  court  by  adjournment, 
about  a  fortnight  after  the  trial  of  the  cause,  a  motion  was 
made  by  the  plaintiffs  counsel  for  a  new  trial,  for  a  misdi- 
rection to  the  jury.  Sedg-ipick,  J.,  delivering  the  opinion 
of  the  court,  after  commenting  fully  on  the  testimony,  con- 
cludes— "  Even  if  fault  could  justly  be  found  with  the 
judge's  direction,  I  do  not  think  that  in  this  case  a  new  trial 
ought  to  be  granted.  A  new  trial  might  never  to  be  granted, 
when  the  court  is  perfectly  satisfied  that  on  a  second  trial, 
the  same  verdict  must  by  law  l>e  given,  although  there 
might  have  been  some  mistake  in  the  judge  at  the  trial."(l) 
So,  in  Remington  v.  Congdon.{2)  Action  for  a  libel. 
Plea,  general  issue.  At  the  trial,  the  defendants  offered 
and  read  to  the  jury  several  depositions,  stating  what  the 
plaintiff  had  sworn  to  before  certain  referees,  and  that 
what  he  had  sworn  to  was  false.  The  judge  instructed  the 
jury,  that  a  complaint  made  against  a  member  of  a  church, 
in  the  way  of  church  discipline,  was  excusable,  if  there 
was  probable  cause  for  making  it ;  that  the  decision  of  the 
church  sustaining  the  complaint  was  prima  facie  evidence 
of  probable  cause ;  that  if  there  was  probable  cause,  it  was 
incumbent  on  the  plaintiff  to  show  express  malice,  and  that 
he  had  shown  no  evidence  of  that.  The  jury  having  found 
a  verdict  for  the  defendants,  the  plaintiff  filed  his  excep- 
tions to  the  instructions  of  the  judge.  By  the  Court — "  It 
is  true,  one  of  the  objections  to  the  verdict  is,  that  the  judge 
stated  to  the  jury  that  there  was  no  evidence  of  express 
maUce.  This  cannot  be  complained  of,  unless  it  is  shown 
that  there  was  evidence  of  that  nature.  We  must  suppose 
the  plaintiffs  counsel  have  made  the  best  of  their  case  in 


{%)  Vide  7  Greeal.  442.  (2)  2  Pick.  310. 
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the  exceptions  drawn  up  by  themselves,  and  as  these  con- 
tain no  evidence  of  malice,  we  must  suppose  there  was  no 
such  evidence  in  the  case.  Had  there  been  competent  evi- 
dence of  mahce,  although  in  the  opinion  of  the  judge,  not 
of  much  weight,  so  that  the  declaration  that  there  was  no 
evidence  might  be  constnied  into  an  opinion  of  the  effect 
of  such  as  was  offered,  this  might  be  incorrect.  But  even 
upon  that  supposition,  if  the  evidence  should  now  appear 
to  us  to  be  slight,  a  new  trial,  in  a  cause  of  this  nature, 
would  not  be  granted  for  that  reason  alone ;  for  it  would 
be  idle  to  send  a  cause  to  a  new  trial  up>on  evidence  which, 
if  received,  would  not  be  sufficient  to  support  a  verdict."(l) 

And  in  Alsop  v.  Magill[2)  Assumpsit  for  money  had 
and  received.  Plea,  general  issue.  The  defendants  became 
entitled  to  the  proceeds  of  a  certain  brig  and  cargo,  award- 
ed to  them  by  commissioners,  under  the  treaty  with  Great 
Britain,  as  to  prizes.  The  defendants  had  been  allowed  by 
the  commissioners  $257.16,  for  the  board  and  expenses  of 
the  plaintiff,  as  their  agent,  but  which  they  had  disallowed 
on  his  own  account.  The  judge  directed  the  jury,  that 
the  verdict  ought  to  be  in  favour  of  the  defendants,  unless 
the  jury  should  find  that  the  siun  claimed  had  been  parti- 
cularly awarded  to  the  plaintiif  by  the  commissioners,  and 
received  by  the  defendants.  The  jury  found  a  verdict  for 
the  defendants,  and  the  plaintiff  moved  for  a  new  trial, 
-which  motion  was  reserved  for  the  consideration  of  the 
nine  judges.  By  the  Court,  after  recapitulating  the  facts — 
"  Whether  the  charge  of  the  court  was  perfectly  correct  in 
point  of  law,  it  is  unnecessary  to  determine.  Justice  is 
done,  and  a  new  trial  ought  not  to  be  granted." 

So,  also,  when  the  sole  effect  of  correcting  the  misdirec- 
tion would  be  to  settle  the  question  of  costs,  as  in  State  of 
Connecticut  v.  Tudor.{3)    Information  in  the  nature  of 


(1)  £t  vide.  Ibid.  145.         (2)  4  Day,  42.  (3)  5  Day,  329. 
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quo  warranto,  against  the  defendant.  It  appeared  on  the 
trial,  that  the  term  of  office  of  the  defendant  had  expired; 
and  a  new  election  had  taken  place.  By  the  Court,'  Inger- 
soil,  J. — "  Though  my  opinion  is,  that  the  charge,  in  the 
present  case,  was  incorrect,  and  the  verdict  wrong,  yet  I 
would  not  advise  a  new  trial  of  the  cause.  The  relator  is 
not  now  kept  out  of  any  office,  nor  does  the  defendant  now 
hold  the  office  of  first  director,  to  deprive  him  of  which  the 
prosecution  was  commenced.  A  new  annual  election  of 
officers  has  taken  place,  and  it  is  but  a  matter  of  costs  be- 
tween the  litigating  parties,  that  a  new  trial  would  settle. 
This  object  is  not  of  sufficient  magnitude  to  demand  anew 
trial." 

In  Hoy t  v.  Dimo79,{l)  Action  of  disseisin.  Plea,  gene* 
ral  issue.  The  defendant  claimed  by  both  a  mortgage  and 
an  absolute  deed,  from  one  Nichols,  against  whom  the  plaiii^ 
tiflf  had  issued  an  execution.  The  judge  instnicled  the 
jury,  that  the  only  material  fact  for  them  to  find  was^ 
whether  the  mortgage  deed  from  Nichols  to  one  Noxtoft  was 
jfraudulent.  Verdict  for  the  defendant.  The  plaintiff  Hiofved 
for  a  new  trial,  on  the  ground  of  a  misdirection.  BaUkrim^ 
J#,  after  recapitulating  the  evidence  and  applying  tfie  law, 
concludes — '*  If  this  reasoning  is  correct,  the  fdaintiff  hat 
no  reason  to  complain,  that  the  only  question  submitted  le 
the  jury,  was,  the  validity  of  the  mortgage  deed ;  for,  having 
established  that,  their  verdict  must  have  been  for  the  de- 
fendant, whether  the  absolute  deed  was  fraudulent  or  nof^ 
And  new  trial  refused. 

The  same  rule  has  been  held  to  apply  in  all  cases  of  a 
frivolous  or  litigious  character,  and  where  it  is  maniiest  the 
parties  contend  from  motives  of  pride  or  vindictiveness, 
lather  than  of  justice.  Thus  in  Hyatt  v.  Wood.{^)  Ae* 
tion  of  assault  and  battery.    The  plaintiff  and  the  defend- 


(1)  5  Day,  479.  (2)  3  Johns.  Rep.  839. 
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ant  were  in  a  meadoWi  which  each  claimed  as  his  own, 
and  each  ordered  the  other  to  go  out,  when  the  defendant 
atruck  the  plaintiff  with  a  stick,  and  a  scuffle  ensued.  The 
judge  charged  the  jury,  that  if,  at  the  time  of  the  assault 
and  battery,  the  defendant  had  not  only  the  right  of  pos- 
session, but  the  actual  possession  of  the  lot,  on  which  the 
assault  was  committed,  the  defendant  was  justified  in  using 
as  much  force  as  was  necessary  to  prevent  the  plaintiff  from 
trespassing  upon  hitn,  and  if  the  force  or  violence  used  was 
no  more  than  was  necessary  for  that  purpose,  they  ought 
to  find  a  verdict  for  the  defendant.  Verdict  for  the  defend- 
ant, and  motion  to  set  it  aside,  on  the  ground  of  misdirec- 
tion. Per  Curiam — "  It  has  frequently  been  decided  in 
this  court,  that  in  cases  where  the  damages  are  trifling,  a 
new  trial  will  not  be  granted,  after  a  verdict  for  the  defend- 
ant, merely  to  give  the  plaintiff  an  opportunity  to  recover 
nominal  damages,  and  when  no  end  of  justice  is  to  be  at- 
tained by  it,  though  there  may  have  been  a  misdirection 
o(  the  judge.  The  principle  stated  by  the  judge  in  this 
case  was  incorrect,  but  the  action  is  of  too  little  importance 
to  grant  a  new  trial  for  that  reason."(l) 

And  in  Fleming  v.  Gilberi.{2)  Debt  on  bond.  Plea, 
general  issue  and  notice  of  special  matter.  The  jury,  un- 
der the  direction  of  the  judge,  found  a  verdict  for  the  plain- 
tiff of  six  cents.  The  judge  had  ruled  out  evidence,  as  a 
defence,  but  suffered  it  to  go  to  the  jury,  in  mitigation  of 
damages.  By  the  Court — "  There  was  a  misdirection  at 
the  trial,  in  overruling  the  testimony  offered  as  a  defence 
to  the  suit,  but  as  the  recovery  is  but  nominal,  and  the  only 
e(mtest  is  now  respecting  the  costs  of  the  suit,  it  cannot  be 
advisable,  that  there  should  be  a  new  trial,  merely  to  give 
the  defendant  an  opportunity  to  obtain,  by  a  verdict,  the 


(1)  Vide  1  Johns.  Gas.  250.  5  Johns.  Rep.  137. 

(2)  3  Johns.  Rep.  528. 
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costs  already  accrued,  together  with  the  costs  of  such  new 
trial.  It  appears,  therefore,  to  be  proper  that  the  motion 
for  a  new  trial  should  be  granted,  with  this  proviso,  that 
the  plaintiflf  may  elect  by  the  first  day  of  the  next  term  to 
discontinue  without  costs."(l) 

So,  in  a  libel  case.  Dole  v.  iyon.(2)  The  judge  charged, 
among  other  things,  that  the  defendant  had  been  put  on 
his  guard  against  printing  the  libel,  by  the  note  of  the 
author  prefixed,  stating  that  another  printer  had  refused  to 
publish  it ;  and  that  the  jury  might  presume  from  this  cir- 
cumstance, that  the  defendant  had  been  backed  by  the 
author  or  some  other  persons.  The  jury  found  a  verdict 
for  the  plaintiff.  A  motion  was  made  to  set  it  aside,  and 
for  a  new  trial,  and  one  of  the  grounds  urged  was  the  mis- 
direction of  the  judge.  Upon  which,  Kent,  Ch.  J.,  delivering 
the  opinion  of  the  court,  observes — "  The  charge  to  the 
jury  has  been  deemed  erroneous,  because  it  was  observed, 
that  the  jury  might  presume  from  the  circumstances,  that 
the  defendant  had  been  backed  by  the  author  or  some  other 
person.  The  circumstance  from  which  this  might  have 
been  inferred,  was  the  note  to  the  defendant,  with  which 
the  libel  was  introduced,  which  stated  the  libel  had  been  re- 
fused a  place  in  another  gazette,  putting  him  on  his  guard. 
The  court  are  bound,  on  this  subject,  to  judge  how  fieur 
the  observation  was  material,  as  well  as  erroneous.  It  was 
said  by  Mr.  Justice  Butler,(3)  that  though  the  judge  may 
have  made  some  little  mistake  in  his  directions  to  the  jury, 
yet  injustice  be  done,  the  court  ought  not  to  interfere. 
The  court  are  always  bound  in  the  exercise  of  a  sound 
discretion  on  the  subject  of  new  trials,  to  determine  how 
fiir  the  observation  of  the  judge  was  material,  and  affected 
the  merits  of  the  case.     Otherwise,  as  this  court  observed, 


(1)  Vide  Ibid.  533,  in  notis,  (2)  10  Johns.  Rep.  447. 

(3)  Estmck  V.  Caillatid,  5  Term  Rep.  425. 
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ill  Fleming  v.  Grilbert,{l)  there  would  be  no  end  to  new 
trials,  and  the  remedy  would  be  worse  than  the  disease." 
New  trial  refused. 

The  principle  was  strongly  tested  in  the  recent  case  of 
TVoodbeck  v.  Keller.{2)  Slander,  for  accusing  the  plaintiff 
of  perjury.     Plea,  general  issue,  and  notice  of  justification. 
•The  judge  charged  the  jury,  "  that  the  two  witnesses  for 
'^he  defendant,  being  contradicted  by  four  witnesses  on  the 
2>art  of  the  plaintiff,  as  to  what  the  plaintiff  did  swear,  the 
£>rmer  were  not  to  be  believed.     Also,  that  to  sustain  the 
justification,  the  defendant  must  prove  the  perjury  by  two 
^livitnesses ;    or  by  one  witness,  and  circumstances  tanta- 
snount  to  another  witness.     Verdict  for  the  plaintiff,  and 
'xnotion  for  a  new  trial  for  the  misdirection  of  the  judge. 
JSutherlandj  J.,  who  delivered  the  opinion  of  the  court, 
sustained  the  judge  upon  the  part  of  his  charge  as  to  the 
justification.     Upon  the  other,  he  observed — "  The  judge 
ought  to  have  left  it  to  the  jury  to  decide  between  the  wit- 
nesses.    But  if  the  jury  ought  to  have  come  to  the  same 
<x>nclusion,  the  strong  charge  of  the  judge  in  an  action  of 
this  description,  is  not  sufficient  cause  for  granting  a  new 
'^al.  On  the  whole,  I  am  of  opinion  that  a  new  trial  should 
le  denied."(3) 

The  same  rule  applies  in  Pennsylvania,  as  in  Allen  y. 
Sa'Wf/er.{4)  Kennedy,  J.,  observed — "  It  has  been  long 
since  well  settled  by  numerous  authorities,  that  when  the 
plaintiff  has  only  entitled  himself  to  claim  nominal  dama- 
ges, and  the  jury  find  a  verdict  for  the  defendant,  that  the 
court  will  not  set  it  aside  and  grant  a  new  trial,  unless  the 
question  of  right  or  title  to  property  of  value  should  be  in- 
volved in  the  suit,  and  affected  by  the  verdict.    Suits  are 


(1)  3  Johns.  528.  (2)  6  Cowen,  118. 

(3)  Vide  Feeter  v.  miipple,  8  Johns.  Rep.  369.    Beers  v.  Root, 
9  Johns.  Rep.  264.  (4)  2  Penn.  Rep.  325. 
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Dot  to  be  encouraged  for  the  purpose  of  gratifying  a  mere 
litigious  disposition,  but  to  promote  justice,  by  restoring 
parties  to  the  enjoyment  of  those  rights  of  which  they  have 
been  deprived,  and  redressing  those  real  injuries  which 
they  shall  have  sustained.  It  would  be  even  an  injury,  or 
at  least  attended  with  a  loss  to  the  plaintiff,  to  grant  him  a 
new  trial  when  the  jury  have  found  a  verdict  against  him 
in  a  case  in  which,  at  most,  he  is  only  entided  to  recover 
nominal  damages.'' 

The  same  principle  has  also  been  sanctioned  in  Venrnmi, 
in  Bullock  v.  £eacA,(l)  and  in  Kentucky j  in  Smith  v. 
Surberjl^)  and  Hunter  v.  Dickersim,{^) 

7.  Whether,  and  how  far,  the  judges  may  transcend  the 
limits  assigned  them,  on  questions  of  law,  and  express  their 
opinions  on  the  truth  or  weight  of  the  testimony  in  their 
charge  to  the  jury,  has  not  been  reduced  to  any  fixed  rule. 
It  would  appear  from  the  practice  in  England,  and  in  tins 
country,  in  most,  if  not  all  of  the  states,  a  large  discretion 
is  allowed,  and  unless  abused  to  the  subversion  of  justice, 
the  courts  are  disinclined  to  interfere.  In  other  words, 
when  the  judge  interposes  his  opinion  strongly  on  the  fiicts, 
and  it  is  to  be  fairly  presumed  the  influence  of  his  opinion 
has  misled  the  jury,  and  injustice  follows,  the  verdict  will 
be  set  aside.  The  general  rule  laid  down  in  the  F.ngltnh 
courts,  and  promulgated  in  a  recent  case, .  is,  that  the  due 
degree  of  weight  to  be  given  by  a  judge  directing  the  jury 
to  particular  evidence,  which  has  been  properly  admitted, 
must  be  left  to  his  own  discretion,  and  his  direction  in  that 
respect  will  not  be  revised  by  the  court  above.  The  case 
will  best  illustrate  the  rule. 


(1)  3  Vermont  Rep.  73.  (2)  2  Marsh.  Kent.  Rep.  460. 

(3)  2  Marsh.  Kent.  Rep.  546. 
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The  Attorney  Generalv.  Oood.{\)  Information  against 
defendant  for  having  customable  goods  with  guilty  know- 
ledge. The  declaration  of  the  wife,  denying  the  husband 
to  be  at  home  when  search  was  made,  and  which  was  un- 
true, was  permitted  to  be  given  in  evidence ;  and  the  chief 
baron,  in  his  address,  directed  their  attention  to  it  as  a  cir- 
cumstance tending  to  prove  guilty  knowledge.  The  jury 
retired  to  consider  of  their  verdict,  and  after  an  absence 
of  nearly  two  hours,  returned,  and  asked  the  court  whether 
they  were  to  consider  the  conversation  of  the  wife,  as  re- 
ceived in  evidence.  The  learned  judge  answered  in  the 
affirmative,  upon  which  they  found  a  verdict  for  the  crown. 
On  motion  for  a  new  trial,  it  was  contended  that  the  judge 
ought  not  to  have  directed  the  jury  to  the  wife's  declaration 
as  a  proof  of  guilty  knowledge.  But  the  court  unani- 
mously discharged  the  rule,  and  per  Htdlock^  B. — "  I  think 
that  the  evidence  was  admissible,  and  ought  to  have  been 
left  to  the  jury.  It  that  be  so,  and  the  case  were  sent  down 
again  for  trial,  it  would  be  again  admitted ;  therefore  the 
only  ground  remaining  is,  that  too  great  effect  was  giv^i 
to  the  evidence  in  the  learned  judge's  direction.  I  appre- 
hend that  that  would  be  a  new  ground  for  granting  another 
trial,  and  would  open  a  door  to  applications  for  that  pur- 
pose to  an  extent  incalculable.  I  am  at  a  loss  to  know  by 
what  rule,  the  precise  quantum  of  force,  which  should  be 
attached  by  a  judge  to  a  particular  piece  of  evidence,  on  a 
trial,  is  to  be  measured."    Rule  discharged. 

But  if  the  judge  abuse  the  discretion  reposed  in  him  by 
the  law,  and  not  contented  with  expressing  his  opinion,  un- 
dertakes to  dictate  to  the  jury  on  questions  of  fact,  the  ver- 
dict will  be  set  aside  and  a  new  trial  granted ;  Thus, 

In  The  New-  York  Fire  Insurance  Company  v.  Wal- 
den,(2)  in  error,  from  the  supreme  court.    The  ground  of 


(1>  1  M<Clell.  <&  Younge,  286.  (2)  12  Johns.  Rep.  513. 
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misdirisction  of  the  judge  at  the  trial,  and  the  reasons  for 
reversal,  are  contained  in  the  chancellor's  opinion  which 
prevailed.  The  Chancellor. — "  The  question  is,  whether 
there  was  error  in  the  charge  which  the  learned  judge  de- 
livered to  the  jury.  This  charge  was,  that  the  several 
matters  given  in  evidence  on  the  part  of  the  plaintiffs,  werei 
in  his  opinion,  conclusive  evidence  of  the  barratry  of  the 
master  of  the  vessel  on  the  voyage,  and  that  the  plaintifb 
were  not  bound  to  communicate  or  disclose  to  the  defend- 
ants, any  of  the  letters,  matters  or  circumstances,  which 
were  at  the  time  of  the  insurance  in  their  possession,  rela- 
tive to  the  master ;  and  that  the  matters  given  in  evidence, 
on  the  part  of  the  defendants,  were  not  sufficient  to  main- 
tain the  issue  on  their  part,  or  to  bar  the  action  of  the 
plaintiffi ;  and  that  if  the  jury  agreed  with  him  in  opinion, 
they  ought  to  find  a  verdict  for  the  plaintifis,  and  with  that 
charge  he  left  the  matter  to  the  jury."  After  a  very  learn- 
ed opinion  as  to  the  information  that  ought  to  have  been 
disclosed  by  the  answers,  and  the  materiality  of  such  a  dis- 
closure, as  an  important  fact  in  the  cause  that  belonged  to 
the  province  of  the  jury,  the  chancellor  returns  to  the  judge's 
charge,  and  having  established  the  position  that  it  must 
have  been  regarded  as  a  direction  in  point  of  law,  he  pro- 
ceeds— "All  that  I  feel  it  my  duty  to  contendfor  is,  thatwhen- 
ever  the  judge  delivers  his  opinion  to  the  jury  on  a  matter  of 
fact,  it  shall  be  delivered  as  mere  opinion^  and  not  as  direc* 
tion,  and  that  the  jury  shall  be  left  to  understand,  clearly, 
that  they  are  to  decide  the  fact,  upon  their  own  view  of  the 
evidence,  and  that  the  judge  interposes  his  opinion  only  to 
aid  them  in  cases  of  difficulty,  or  to  inspire  them  with  con- 
fidence in  cases  of  doubt.  It  is  for  this  principle  that  I  feel 
solicitous,  and  not  for  any  thing  that  may  have  taken  {dace 
in  this  particular  cause.  The  case  before  us  is  compara- 
tively of  trifling  consequence ;  but  the  distinction  I  have 
suggested  goes  to  the  very  root  and  essence  of  trial  by  jury, 
and  may,  indeed,  become  of  inestimable  value,  and  per- 
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haps,  of  perilous  struggle,  when  the  present  generation 
shall  have  ceased  to  exist."  Tliere  was  judgment  of  re- 
versal, on  the  ground  that  the  jury  had  been  prevented 
from  exercising  their  jud^^ent  on  the  whole  of  the  ques- 
tion.(l) 

So,  in  the  Utica  In^tirance  Company  v.  Badger, {^)  It 
was  held,  that  proof  of  hand-writing  of  the  endorser  of  a 
note,  going  no  farther  than  that  the  witness  believed  it  to 
be  the  hand- writing  of  the  endorser,  founded  upon  the  facts 
of  having  seen  him  write  his  name  two  months  before  the 
trial,  and  also  having  seen  him  write  five  years  before  the 
trial,  stating  at  the  same  time  that  he  would  not  have  been 
able  to  have  testified  to  the  hand-writing  from  the  fact  alone 
of  having  seen  him  write  five  years  ago,  and  expressing 
doubts  as  to  a  part  of  the  signature,  would  scarcely  be  suf- 
ficient to  uphold  a  verdict,  if  the  question  as  to  its  suflSciency 
had  been  properly  submitted  to  a  jury.  It  was  also  held, 
that  where  a  judge,  upon  such  evidence,  in  an  action  by  the 
endorsees  of  a  promissory  note,  charged  the  jury  that  the 
plaintifi[s  were  entitled  to  a  verdict,  instead  of  leaving  it  to 
diem,  under  proper  instructions,  to  say  whether  the  endorse- 
ment was  or  was  not  the  hand-writing  of  the  party,  a  new 
trial  must  be  granted. 

And,  in  Massachusetts,  in  a  case  where  the  judge,  in  his 
charge  to  the  jury,  had  pronounced  decisively  upon  the  in- 
suficiency  of  the  testimony ;  Aylwin  v.  Vlmer.{3)  Case 
against  the  defendant,  as  sheriff,  for  a  false  return.  After 
the  plaintiff  had  rested,  the  chief  justice  of  the  common 
pleas  instructed  the  jury,  that  the  same  was  not,  upon  the 
whole  case,  sufiicient  in  law  to  maintain  the  issue  for  the 
plaintiff.  Under  these  instructions,  the  jury  returned  a 
verdict  for  the  defendant.     The  plaintiff  thereupon  ten- 


(1)  Vide  Davies  v.  Pierce^  2  Term  Rep.  53. 
j(2)  3  Wtndell,  102.  (3)  12  Mass.  Rep.  32. 
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dered  his  bill  of  exceptions  to  the,  said  directions,  which 
was  allowed  and  sealed.  Per  Curiam — "  The  char^  of 
the  chief  justice  of  the  conunon  pleas  was  calculated  to 
make  the  jury  understand  that  the  evidence  offered  was 
wholly  insufScient.  He  stated  correctly,  that  it  was  ne- 
cessary they  should  be  satisfied  that  the  property  was  so 
received.  But  he  also  stated,  that  the  evidence  offered 
was  not  sufficient  to  maintain  the  action.  This  was  un* 
dertaking  to  judge  for  the  jury,  and  amounted  to  a  dedara* 
lion  to  them,  that  any  consideration  of  the  evidence  was 
wholly  unnecessary.  They  must  thus  have  received  the 
impression,  that  by  law  they  could  not,  on  that  efvidence, 
find  a  verdict  for  the  plaintiff.  And  for  this  cause,  the 
judgment  must  be  reversed,  and  a  venire  facias  de  novo 
awarded." 

In  TSifts  V.  Seabury,{\)  Action  in  assumpsit,  and  ver- 
dict for  defendant.  There  was  testimony  on  both  sides. 
But  the  judge  instructed  the  jury,  that  if  they  believed  the 
testimony  of  one  Chamberlain,  a  witness,  they  ou^t  to 
find  for  the  defendant.  To  this  charge,  on  the  ground  of 
misdirection,  the  plaintiffs  excepted.  And  per  Curiam — 
^'  Taking  the  bill  of  exceptions  as  it  stands,  a  new  trial 
should  be  granted.  The  judge  is  represented  to  have  told 
the  jury,  that  if  they  believed  Chamberlain,  they  ought  to 
find  for  the  defendant;  whereas  the  proper  instruetioii 
would  have  been^  that  they  should  find  for  the  defendant, 
if  upon  the  whole  evidence  they  believed  that  a  credit  had 
been  given.  The  verdict,  therefore,  will  be  set  aside, 
though  we  are  inclined  to  think  that  ju;stice  has  been 
done.(2) 

So,  in  a  later  case,  Marten  v.  Fairbanks.{3)  Action  on 
the  case  for  a  fraud  in  the  performance  of  a  special  coo-* 
tract,   as  to  the  manufacture  of  a  certain  quantity  of 


(1)  U  Pick  14a         (2)  Et  vide,  Ibid.  168.        (3)  Ibid.  966. 


Chap.  IX.]    MISDIRECTION  OF  THE  JUDGE.  31B 

shingles.  Among  other  evidence,  a  trunk  full  of  what 
were  alleged  to  be  shingles,  was  brought  into  court,  which 
upon  inspection,  the  judge  pronounced  not  to  be  shingles 
and  so  charged  the  jury,  who  found  for  the  plaintiff.  The 
defendant  excepted  to  the  charge,  on  the  ground  of  misdi- 
rection. And,  per  Curiam — "  The  defendant  contended 
that  whether  they  were  shingles  or  not,  was  a  question  of 
fiu^t  for  the  jury,  and  that  his  rights  were  not  to  be  affected 
by  the  circumstance  of  the  evidence  being  more  or  less 
dtrong  on  that  question  ;  but  it  was  ruled  that  as  the  point 
was  clear  upon  inspection,  it  was  to  be  decided  by  the 
court.  As  the  jury  would  have  the  whole  case  before 
them,  this  may  seem  to  be  a  speculative  objection ;  but  we 
think  that  in  strictness,  the  point  thus  decided  was  a  ques- 
tion of  fact,  and  the  jury  may  have  been  unduly  influenced, 
for  they  may  have  considered  themselves  not  at  liberty  to 
find  contrary  to  the  decision  of  the  court." 

So,  also,  if  the  judge  charge  the  jury  on  one  or  other 
of  several  grounds,  inconsistent  and  repugnant.  As  in 
Winchell  v.  Lathani,{l)  Action  on  a  promissory  note.  The 
plaintiff  proved  first,  that  the  consideration  was  work  and 
labour  and  cash  lent.  When  that  was  impeached,  he 
proved  it  was  for  several  smaller  notes,  work,  and  a  book 
account.  And  finally  insisted  upon  certain  declarations  of 
his,  given  in  evidence  by  the  defendants,  showing  both  of 
the  considerations  were  unfoundefl.  The  judge  was  called 
upon  to  charge  that  any  of  the  grounds  would  entitle  the 
plaintiff  to  recover.  And  he  charged  accordingly.  The 
court  conunenting  on  the  charge,  and  especialy  on  that 
part  which  directed  the  jury  to  find  for  the  plaintiff,  on  his 
own  declarations,  offered  in  evidence  by  the  defendant, 
that  the  note  was  given  as  surety  for  certain  provisions  to 
be  inserted  in  a  will,  say — "  Ought  they  not  rather  to  have 
been  charged,  that  the  witnesses  effectually  destroyed  each 


(1)  6  Cowen,  682. 
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other  ;  and  that  neither  were  entitled  to  credit  7   That  the 
plaintiff,  by  taking  two  contradictory  grounds,  had  deprived 
himself  of  the  benefit  of  both? — If  the  plaintiff  had  acqui- 
esced in  the  evidence  given  by  the  defendant,  as  to  the 
consideration  of  the  note,  and  had  reposed  himself  upon  it, 
as  a  legal  consideration,  there  would  have  been  no  objec- 
tion to  it.     But  instead  of  that,  he  denies  that  that  was  the 
consideration,  and  produces  a  multitude  of  witnesses,  to 
establish  another,  and  entirely  different  one.  He  maintains, 
and  he  labours  by  his  evidence  to  prove,  that  the  declara- 
tions which  he  is  shown  to  have  made,  as  to  the  considera- 
tions, were  false  ;  and  yet  the  jury  are  instructed,  that  if 
they  believe  those  declarations,  the  plaintiff  is  entitled  to 
recover. — To  permit  those  declarations,  under  such  cir- 
cumstances, to  be  used  in  this  way,  appears  to  me  to  be 
subversive  of  all  morals.  In  this  respect,  therefore,  we  think 
the  judge  erred  ;  and  that  a  new  trial  must  be  granted."(l) 
So  in  Virginia.    Fisher  v.  Duncan,{2)  on  appeal.    One 
of  the  questions  decided  in  this  case  was,  how  far  a  court 
may  instruct  the  jury,  as  to  the  sufficiency  of  evidence. 
Upon  tliis  point,  the  opinion  of  Fleming,  J.,  appears  to 
have  expressed  the  mind  of  the  court.     "  It  appears  to  me 
that  the  county  court  erred  in  having  instructed  the  jury, 
that,  from  the  whole  testimony  before  them,  the  demand  of 
the  plaintiffs  was  not  barred  by  the  act  of  limitations,  which 
I  conceive  to  have  beerfan  improper  interference,  and  an 
infringement  on  the  privileges  of  the  jury,  whose  right  it 
was  to  judge  of  the  sufficiency  or  insufficiency  of  the  evi- 
dence adduced,  to  establish  any  fact  or  facts  in  issue  before 
them.     The  province  of  the  court  being  to  see  that  all 
proper  evidence  offered  be  submitted  to  their  consideration, 
without  saying  what  effect  such  evidence  ought  to  have  in 
the  cause."    The  judgment  was  reversed,  and  a  vefiire 
facias  de  novo  directed. 


(1)  Vide  2  W,  Blacks.  1349.  (2)  1  Hen.  &  Munf.  663. 
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8.  Where  the  judge  instructs  correctly  on  points  of  law, 
a  verdict  will  not  be  set  aside  on  the  ground  of  misdirec- 
tion, although  he  may  casually  express  his  opinion  on  the 
evidence,  as  he  proceeds  in  his  charge. 

Thus  in  Hutit  v.  BelL{\)  Action  for  a  Ubel  against  the 
plaintiff,  as  proprietor  of  a  building  called  the  Tennis  Court, 
appropriated  to  pugilism  and  other  sports.  At  the  trial, 
Dallas^  Ch.  J.,  first  put  it  to  the  jury,  to  consider  whether 
the  plaintiffs  exhibitions  were  not  illegal,  as  tending  to 
fcrm  prize  fighters,  declaring  such  to  be  his  opinion  at  the 
moment,  although  he  was  unwilling  to  decide  the  point, 
without  further  time  for  deliberation,  and  he  then  recom- 
mended the  jury  to  find  a  verdict  for  the  plaintiflf,  which 
the  defendant  might  afterwards  move  to  set  aside,  and  so 
fully  discuss  the  question ;  but  the  jury  found  a  verdict  for 
the  defendant.  Upon  motion  for  a  new  trial,  the  court  unani- 
mously sustained  the  view  taken  by  the  judge.  Richard- 
son^ J. — "  If  the  question  were  merely  whether  it  is  lawful 
or  unlawfiil  for  persons  to  learn  the  art  of  self-defence, 
whether  with  artificial  weapons  or  such  only  as  nature 
affords,  there  can  be  no  doubt  that  the  pursuit  of  such  an 
object  is  lawful ;  but  pubhc  prize  fighting  is  unlawfiil,  and 
any  thing  which  tends  to  train  up  persons  for  such  a  prac- 
tice, or  to  promote  the  pursuit  of  it,  must  also  be  unlawful. 
The  jury  have  found  that  the  exhibitions  in  question  have 
such  a  tendency,  and  I  see  no  reason  for  disturbing  their 
verdict."(2) 

In  Wakeman  v.  Robi7iso7i,{3)  Trespass  for  driving 
against  plaintiffs  horse  and  injuring  him  with  the  shaft  of 
a  gig.  The  judge  directed  the  jury,  after  a  full  summing 
up,  that  this  being  an  action  of  trespass,  if  the  injury  was 
occasioned  by  an  immediate  act  of  the  defendant,  it  was 
immaterial  whether  that  act  was  wilful  or  accidental.    He 


(1)  1  Bingham,  1.        (2)  Vide  Yates  v.  Foot,  12  Johns.  Rep.  1. 
(3)  1  Bingham,  213. 
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did  not  direct  them  to  consider  whether  the  accident  was 
occasioned  by  any  negligence  or  default  on  the  part  of  the 
defendant,  or  was  wholly  unavoidable,  nor  was  he  request- 
ed to  do  so  by  the  defendant's  counsel.  The  jury  found  a 
verdict  for  the  plaintiflf.  And  on  motion  to  set  it  aside, 
Dallasj  Ch.  J. — "  If  I  had  presided  at  the  trial,  I  should 
have  directed  the  jury,  that  the  plaintiff  was  entitled  to  a 
verdict ;  because  the  accident  was  clearly  occasioned  by 
the  default  of  the  defendant.  The  weight  of  evidence  was 
all  that  way.  I  am  now  called  upon  to  grant  a  new  trial, 
contrary  to  the  justice  of  the  case,  upon  the  ground  that 
the  jury  were  not  called  on  to  consider,  whether  the  acci- 
dent was  unavoidable,  or  occasioned  by  the  &ult  of  the 
defendant.  There  can  be  no  doubt  that  the  learned  judge 
who  presided  would  have  taken  the  opinion  of  the  jury  on 
that  ground,  if  he  had  been  requested  so  to  do ;  and  undet 
all  the  circumstances,  I  am  of  opinion,  that  a  new  trial 
ought  not  to  be  granted  in  this  case." 

So,  in  a  recent  case  of  usury,  Solarte  v.  Melville,{l)  Thfe 
judge  stated  to  the  jury  that  in  his  opinion  no  usury  had 
been  conmiitted,  but  left  it  to  the  jury  to  draw  their  own 
conclusions.  The  jury  found  against  the  usury.  Motion 
to  set  aside  the  verdict  for  misdirection,  and  as  against  evi- 
dence. Lord  Tenterden,  Ch.  J.,  now  delivered  the  opinion 
of  the  court — "  I  left  it  to  the  jury,  whether  Bramley 
thought  himself  under  an  honorary  engagement  to  pay 
the  bankrupt ;  and  that  if  he  did,  it  was  not  usury.  A 
new  trial  was  moved  foi,  on  the  ground  that  I  ought  to 
have  intimated  my  opinion  to  the  jury,  and  that  I  ought  to 
have  done  so  in  a  different  way.  I  still  think,  and  I  be- 
lieve one  or  two  of  my  learned  brothers  are  of  the  same 
opinion,  that  if  Bramley  thought  himself  under  an  honorary 
obligation,  what  was  done  was  not  usury.    We  all,  how- 


(1)  1  Man.  &  Ryl.  198. 
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ever,  think  that,  as  notwithstanding  my  intimating  such  an 
opinion,  I  left  it  to  the  jury  to  draw  their  own  conclusion 
upon  the  whole  matter,  we  cannot  disturb  the  verdict,  in  a 
case  involving  such  penal  consequences."(l) 

Nor  will  the  verdict  be  disturbed,  if  the  opinion  of  the 
judge  upon  the  sufficiency  or  insufficiency  of  the  testimony 
be  clearly  correct,  however  strongly  it  may  be  expressed. 
As  in  Dean  v.  Hewitt^  it  was  held — A  verdict  will  not 
be  set  aside,  where  on  a  motion  for  a  nonsuit,  the  judge  de- 
dares  the  evidence  to  be  sufficient  to  entitle  the  plaintiff  to 
recover,  and  charges  the  jury  to  find  for  the  plaintiff,  if  the 
evidence  warrants  the  verdict.(2) 

Nor  because  tlie  judge,  in  his  charge  to  the  jury,  attempts 
to  reconcile  a  discrepancy  between  tlie  testimony  of  a  wit- 
nessonthe  stand  and  his  former  statement  as  to  the  same  fact. 
As  in  Jackso/t^v.  Packardy{3)  in  ejectment.  On  the  different 
relations  given  of  the  transaction  by  one  Baker,  a  witness, 
the  judge  remarked,  in  his  charge  to  the  jury,  that  the 
discrepancy  between  his  testimony  and  former  statements 
seemed  naturally  enough  accounted  for.    The  jury  found 
for  the  plaintiff,  and  the  defendant  moved  for  a  new  trial. 
And  on  motion,  one  of  the  grounds  was,  that  the  judge 
misdirected  the  jury  in  relation  to  the  credit  to  be  given  to 
the  witness.     Upon  which,  Sutherland^  J.,  deUvering  the 
opinion  of  the  court,  remarks — "  The  observation  of  the 
judge,  that  the  discrepancy  between  the  testimony  of  Ba- 
ker, and  his  former  statements,  seemed  naturally  enough 
accounted  for,  can  hardly  be  considered  a  misdirection.    It 
was  nothing  more  than  the  cxpreission  of  the  opinion  of 
the  judge  upon  that  point ;  but  it  in  no  respect  assumed  to 
take  from  the  jury  the  right  to  judge  for  themselvegjifon 
the  matter.'' 


(1)  Vide  Swift  v.  Stevens,  8  Conn.  Rep.  431. 

(2)  5  WtndeU,  257.  (3)  6  Wendell.  415 
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So  in  CoUedge  v.  HoneSX)  Assumpsit  for  goods  sold. 
The  defendant  pleaded  the  statute  of  limitations ;  in  an- 
swer to  which  a  letter  was  produced,  addressed  by  the  de- 
•  fendant  to  the  plainti5"s  attorney,  as  follows — "  I  this  day 
received  yours  respecting  T.  C.'s  (the  plaintifTs)  demand: 
it  is  not  a  just  one.  I  am  ready  to  settle  the  account  when- 
ever T.  C.  (the  plaintiff)  thinks  proper  to  meet  me  on  the 
business.  I  am  not  in  his  debt  £90.  nor  any  thing  like  it 
Shall  be  happy  to  settle  the  difference,  by  his  meeting  me 
in  London^  or  at  my  house.  I  shall  write  Mr.  C.  (the  plain- 
tiff) on  the  subject."  The  lord  chief  baron,  in  sununing  up 
to  the  jury,  told  them  that  after  the  letter  produced,  the  stat- 
ute of  limitations  was  entirely  out  of  the  question ;  and 
the  jury  accordingly  found  a  verdict  for  the  plaintiff.  A 
rule  nisi  was  obtained,  that  this  verdict  might  be  set  aside. 
One  ground  was,  that  it  should  have  been  left  to  the  jury 
to  say  whether  the  defendant's  letter  to  the  plaintiff's  attor- 
ney, appUed  to  the  demand  for  which  the  present  action 
was  brought,  or  whether  it  amounted  to  an  acknowledg- 
ment of  an  existing  debt.  The  opinion  of  Mr.  Justice 
Park^  illustrates  the  rule,  in  a  brief  space.  "  Whether  the 
meaning  of  the  defendant's  letter  had  been  left  to  the  jury 
or  not,  or  whether  in  terms  it  applied  to  the  transaction  in 
question  or  not,  appears  to  me  to  be  immaterial,  as  it  is 
manifest  on  the  face  of  it,  that  the  defendant  admitted  that 
something  was  due  from  him  to  the  plaintiff.  It  is,  there- 
fore, absurd  to  say,  that  it  does  not  import  an  acknowledg- 
ment of  an  actually  existing  debt." 

Nor  will  the  mere  loose  observations  or  speculative  opi- 
nions of  the  judge,  by  way  of  illustration,  affect  the  ver- 
dict. Barksdale  v.  Brown.{2)  Action  to  recover  the  pro- 
ceeds of  rice.  The  judge  charged,  among  other  things,  that 
the  rolling  of  the  rice  out  of  the  store,  was  a  delivery  of  it 


(1)  10  Moore,  431.  (2)  1  Nott  &  M'Cord.  617. 
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to  the  purchaser  ;  and  that  the  defendants  could  not  have 
retaken  it,  without  subjecting  themselves  to  an  action.  But 
that  if  in  such  a  case,  it  could  be  made  to  appear  to  a  jury, 
that  the  purchaser  was  insolvent,  and  intended  a  fraud  on 
the  seller,  they  would  probably  give  only  nominal  damages. 
On  the  contrary,  if  he  should  appear  to  have  been  trusts 
worthy  and  honest,  they  might  give  very  heavy  damages. 
And  per  Nott^  J. — With  regard  to  the  exceptions  taken  to 
the  opinion  of  the  court,  it  is  sufficient  to  observe,  it  is  ad- 
mitted that  the  law  was  correctly  stated  to  the  jury ;  and 
the  mere  speculative  opinion  of  a  judge,  by  way  of  illus- 
trating any  position,  or  in  answer  to  the  arguments  of  coun- 
sel, can  never  be  a  good  ground  for  a  new  trial.{l) 

And  should  the  judge  direct  a  verdict,  without  submitting 
the  sufficiency  of  the  evidence  to  the  jury,  when  it  is  com- 
petent and  uncontradicted,  it  will  not  be  set  aside. 

In  Nichols  v.  Goldsniith^{2)  in  assumpsit.  The  plain^ 
tiff  made  out  his  case,  and  objections  were  raised  by  the 
defendant,  but  no  proof  offered.  The  judge  overruled  the 
objections,  and  directed  the  jury  to  find  a  verdict  for  the 
plaintiffs,  which  they  did.  The  defendant  moved  to  set 
aside  the  verdict,  and  it  was  insisted  the  judge  ought  not 
to  have  directed  the  jury  to  find  for  the  plaintifis,  but 
should  have  submitted  to  them  the  question  of  the  sufii- 
ciency  of  the  evidence.  But,  per  Savage^  Ch.  J. — The  evi- 
dence offered  was  competent,  and,  prima  facie,  sufficient. 
There  is  very  little  danger  to  be  apprehended  from  such 
testimony,  as  the  opposite  party  may  rebut  it,  if  it  is  incor- 
rect. Being  competent  evidence,  if  uncontradicted,  it  is 
sufficient  to  warrant  the  verdict  of  the  jury."  Motion  for 
new  trial  denied. 


(1)  Vide,  Jordan  v.  James,  5  Ham.  Ohio  Rep.  97.  Den  v. 
Emeraon,  5  Halst.  Rep.  279.  Williams  v.  Cheesehcroiigh^  4  Conn* 
Rep.  356.  (2)  7  Wendell,  160. 
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So,  in  TYain  v.  CoUins.{l)  Assumpsit  on  a  promissory 
note,  made  by  one  Hyde,  to  Samuel  Learned,  and  by 
him  endorsed  to  the  plaintiff.  One  ground  of  defence  was, 
that  the  note  was  for  a  usurious  consideration.  One  of  the 
jury,  when  about  retiring  with  the  cause,  having  asked 
what  would  become  of  the  notes  passed  to  Hyde,  in  case 
they  should  avoid  the  note  in  suit,  the  judge  answered  that 
they  would  remain  the  property  of  Learned,  or  of  his 
assignee  of  this  note.  The  verdict  being  for  the  defendant, 
the  plaintiff  moved  the  court  to  grant  a  new  trial.  The 
remark  of  the  judge  to  the  juror  as  above,  was  principally 
urged  as  a  misdirection,  in  support  of  the  motion.  Com- 
menting upon  this,  the  Court  observe — "  No  doubt  many 
things  are  said  by  a  judge  in  the  course  of  a  trial,  which 
will  not  bear  scrutiny,  and  which  pass  wholly  without  no- 
tice. It  would  be  a  bad  practice  to  allow  these  matters 
to  be  brought  up  some  days  after  the  cause  is  decided,  as 
the  groimd  of  a  new  trial.  Even  when  the  jury  returned 
their  verdict,  stating  the  ground  upon  which  it  was  given, 
had  there  been  any  previous  intimation  that  stress  was  laid 
upon  this  incident,  the  jury  might,  and  probably  would, 
have  been  sent  out  again  with  the  mistake  corrected.  We 
think  it  would  be  going  too  far,  in  a  case  where  legal  and 
equitable  justice  appeco-s  to  be  done  by  the  verdict,  to  graat 
a  new  trial  on  account  of  a  mistake,  which  did  not  jmto- 
bably,  although  it  might  possibly,  have  operated  upon  the 
minds  of  some  of  the  jury."(2) 

So,  in  a  libel  case,  if  the  judge  should  state  to  the  jury^ 
that  there  was  no  evidence  of  express  malice,  when  there 
was  slight  evidence  of  it,  but  not  sufficient  to  sustain  a 
verdict,  this  would  not  be  a  sufficient  reason  for  granting  a 
new  trial.    So  ruled  in  Remington  v.  Congdoji.{d) 


(1)  2  Pick.  145. 

(S)  Vide  1  S.  C.  Con.  Rep.  216.    5  Mass.  Rep.  101.    ^Mass. 
Rep.  350.  (3)  2  Pick.  310. 
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Nor  is  it  a  misdirection  for  which  the  verdict  will  be  set 
aside,  if  the  judge  refer  the  jury  to  their  own  knowledge  of 
any  particular  £acts  which  have  been  proved,  as  matter  of 
illustration  only,  and  not  as  matter  of  evidence.  As  was 
held  in  The  King  y.  Slutt(m.{l) 

Nor  will  the  court  disturb  the  verdict  for  a  misdirectioii 
upon  a  collateral  matter,  or  upon  an  abstract  question  out 
of  the  case,  or  but  slightly  connected  with  it.  Thus,  in 
Depeyster  v.  The  Columbian  Insurance  Cofnpany.{2) 
Action  on  a  policy.  A  verdict  was  given  for  the  defend- 
ants, to  set  aside  which,  the  court  was  now  applied  to,  on 
the  ground  of  a  misdirection  of  the  judge,  stated  in  the 
decision  denying  the  motion.  By  the  Court — "  It  is  said 
the  jury  were  misdirected  on  a  point  of  law.  In  calcula- 
ting the  cost  of  repairs,  they  were  told  that  if  they  believed 
any  were  necessary  on  account  of  injuries  received  from 
worms  prior  to  the  vessel's  sailing,  the  expense  of  such  re- 
pairs should  not  be  included  in  the  estimate.  This  direc- 
tion is  supposed  to  be  incorrect,  inasmuch  as  it  prescribes 
a  rule  difficult  if  not  impracticable  to  follow.  But  admit- 
ting a  mistake  in  the  judge's  charge,  a  new  trial  ought  not 
always  to  be  the  necessary  consequence.  It  is  not  for  every 
misdirection  in  point  of  law,  that  the  parties  should  be  put 
to  the  expense  of  further  litigation.  If  the  result  iGrom  the 
testimony  would  probably  have  been  the  same,  whether  a 
pajticalar  direction  had  been  given  or  not,  it  can  be  no 
reason  for  granting  a  new  trial.  Here,  if  the  jury  had 
taken  into  the  estimate  the  expense  of  all  repairs,  without 
axiy  deduction  for  old  or  former  injuries,  their  verdict  must 
have  been  the  same.  If,  then,  there  be  good  reason  to  think 
the  plaintiffi  have  not  been  injured  by  the  judge's  mistake, 
they  ought  not  to  be  indulged  with  a  new  trial."(3) 


(1)  4  Manle  4b  Selw.  532,  supra,  p.  67.         (2)  2  Caines,  85. 
(3)  Et  vide,  9  CoweD,  674.    Finch  ▼.  EUioftt^  4  Hawks,  61. 
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Nor  is  it  a  ground  for  a  new  trial,  that  the  judge,  after" 
having  summed  up  the  cause,  instructed  the  jury,  on  mo- 
tion of  counsel,  upon  a  point  arising  out  of  the  facts  in  the 
case,  but  not  previously  suggested,  such  course  of  proceed- 
ing being  a  matter  within  the  discretion  of  the  judge.     As 
in  Sawyer  v.  MerriU,{\)    Action  of  trespass.     After  the 
judge  had  ended  his  charge,  the  defendant's  counsel  moved 
to  have  the  jury  instructed,  that  if  they  were  satisfied  the 
articles  claimed  by  the  plaintiff  were  so  intermingled  with 
other  property  liable  to  attachment,  that  the  defendants 
could  not  distinguish  what  had  been  attached,  and  if  the 
plaintiff  made  a  general  claim  of  the  whole,  without  de- 
signating the  articles  which  he  had  attached,  so  that  the 
defendants  could  have  no  means  of  knowing  which  had 
been  attached,  and  which  not,  then  that  the  defendants 
were  justified  in  attaching  the  whole.     This  motion  was 
objected  to  by  the  plaintifi^s  counsel,  because  this  point  had 
not  been  stated  during  the  trial,  and  he  had  no  opportunity 
to  comment  upon  it.     The  judge  so  instructed  the  jury, 
and  a  verdict  was  returned  for  the  defendants.     Per  Cu- 
riam— "  The  instruction  to  the  jury  was  in  itself  correct 
The  objection  is,  however,  rathsr  to  the  time  than  to  the 
matter  of  the  instruction.     It  is  said  the  plaintiff  had  not 
an  opportunity  to  comment  on  the  point  made  by  the  de- 
fendants, and  to  produce  counteracting  evidence.     But  the 
judge  may  think  of  some  point  which  the  coimsel  did  not, 
or  vice  versa  ;  and  if  it  is  based  on  the  facts  in  the  case, 
stating  it  to  the  jury  will  not  be  a  ground  for  a  new  trial ; 
and  as  no  injustice  appears  to  have  been  done,  a  new  trial 
cannot  be  granted."(2) 

So,  in  Morris  v.  Bricklef/,(3)  it  was  held,  where  a  plain- 
tiff offers  no  testimony  to  the  jury,  or  such  as  is  so  slight 


(1)  6  Pick.  478.  (2)  Et  Vide  4  Day,  403, 

(3)  I  Hwr.  &  Gill,  107. 
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and  inconclusive  that  a  rational  mind  cannot  draw  the  con- 
clusions soufi^bt  to  be  deduced  from  it,  it  is  the  right  of  the 
court,  and  their  duty  when  applied  to  for  that  purpose,  to 
instruct  the  jury  that  the  plaintiff  is  not  entitled  to  recover. 
But  a  positive  and  absolute  direction  to  the  jury  will  not  be 
sanctioned,  if  it  obliges  them  to  discredit  a  witness ;  to 
do  that,  the  intervention  of  a  jury  is  peculiarly  necessary.  ( 1 ) 


(1)  Vide  Reel  v.  Reel,  2  Hawks,  63. 


CHAPTER  X. 


VERDICT    AGAINST    LAW. 


After  all  reasonable  precaution  and  care  on  the  part  of 
the  counsel  and  the  court,  and  the  best  intentions  on  the 
part  of  the  jury,  they  may  err  in  their  finding.  Through 
ignorance  or  misapprehension  of  the  law,  they  may  agree 
upon  a  verdict  subversive  of  law.  With  a  view  to  pro- 
mote what  they  may  conceive  to  be  the  justice  of  the  case, 
and  swayed  more  by  their  own  views  of  equity  than  the 
unyielding  principles  of  law,  or  hurried  away  by  their  own 
feelings,  they  are  apt  to  overlook  the  principles  of  justice 
applicable  to  the  case,  and  thus  give  rise  to  a  new  class  of 
applications  to  the  court,  on  the  ground  of  verdicts  tigainst 
law. 

It  might  appear  at  first  sight  gratuitous  labour  to  illus- 
trate this  head  of  practice ;  as  it  is  to  be  presumed  the  rule 
would  be,  invariably  to  set  aside  verdicts  against  law.  But 
however  this  may  be  as  a  general  rule,  it  is  fiur  from  being 
universal.  This  renders  it  proper  to  treat  of  it,  as  the  pre- 
ceding causes  for  new  trials  have  been  treated,  giving  the 
general  rules,  with  their  exceptions  and  modifications,  and 
adducing  examples  illustrative  of  each. "(1) 

1.  It  is  a  general  rule,  that  if  the  finding  of  the  jury  be 
clearly  against  law,  the  verdict  will  be  set  aside  and  a  new 
tmk  granted.    Thus, 

In  Byckman  v.  Shotbolt{2)  One  William  ShotboU  was 


(1)  Vide  "Perverse  Verdicts,"  supra,  p.  121—126. 

(2)  Dyer,  279. 
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bound  in  an  obligation  to  one  Hyckman,  and  in  the  obli^ 
gation  he  was  called  John  Shotbolt,  which  was  a  mistake. 
But    William  Shoibolt,  well  perceiving   his   misnomer 
sealed  and  delivered  the  bond  as  his  deed.  In  debt  brought 
upon  this  bond  against  him  by  name  of  William  Shotbolt, 
otherwise  called  John  Shotbolt,  he  pleaded  non  est  factum; 
and  this  special  matter  was  found  by  verdict.   Whether  he 
should  be  charged  by  this  bond  and  plea,  was  the  doubt. 
The  postea  was  special;  and  Per  Curiam — "  The  plaintiff 
shall  not  recover  upon  this  verdict,  but  it  had  been  better 
for  him  to  h  ave  brought  the  action  by  the  name  of  JobUi 
as  he  is  named  in  the  bond,  and  then  if  he  had  appeared 
to  it,  and  pleaded  as  above,  non  est  factum,  he  should  be 
concluded  by  the  bond." 

So,  in  Watkins  v.  Oliver, {!)  in  error.  The  plaintiff  declared 
in  debt  against  Edmund  Watkins,  otherwise  EdwardWntr 
kins,thathe,  by  the  nameofEdmund,  wasboundin  an  obliga- 
tionfor  the  paymentof  one  hundred  pounds,  andfor  non-pay^ 
ment  the  action  was  brought.  The  condition  was,  that  Roger 
Watkins  pay  fifty  poimds  to  the  plaintiff  at  such  a  day.  The 
defendant  pleaded  payment  by  Roger  Watkins,  at  the  day ; 
and  issue  being  taken  thereupon^  it  was  found  for  the 
plaintiff,  and  judgment  accordingly.  Error  was  brought| 
for  that  Edward  Watkins  is  obliged,  and  Edmund  is  sued, 
which  cannot  be  intended  one  and  the  same  person ;  and 
no  averment  can  help  it,  for  one  cannot  have  two  christian 
names,  and  there  cannot  be  any  estoppel.  And  of  that 
opinion  were  all  the  judges.  But  if  the  condition  had 
been,  if  Edward  Watkins  paid  the  fifty  pounds,  and  the 
issue  had  been  that  the  said  Edward  Watkins  paid,  and  the 
verdict  had  found  for  the  plaintiff,  then  the  verdict  should 
make  it  an  estoppel ;  and  the  court  should  be  ascertained 
that  they  were  one  and  the  same  person.    But  as  it  is  here 


(1)  Cro.  Jac.  568. 
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a  stranger  paying  the  sum  which  is  so  found,  it  cannot  help 
the  plaintiff.  Wherefore,  for  this  cause,  the  judgment  was 
reversed. 

And  in  Maby  v.  Shepherd,(\)  Debt  upon  an  obliga- 
tion for  forty  pounds,  by  Edmund  Shepherd.  The  defend- 
ant demanded  oyer  of  the  deed  and  of  the  condition  which 
was  entered  in  hcec  verba  "  noverint  universi  per  prcesen- 
tes  me  Edwardum  teneri,  <fcc.  in  forty  poimds,"  and  he 
subscribed  it  by  the  name  of  Edmund  Shepherd,  which  was 
his  true  name.  The  defendant  pleaded  7i(m  est  factufn 
testatori^.  The  jury  found  that  it  was  the  deed  of  the  said 
Edmund  Shepherd  the  testator.  It  was  moved,  that  not- 
withstanding the  verdict  is  found  for  the  plaintiff,  yet  the 
judgment  ought  to  be  given  against  the  plaintiff^  for  he  de- 
clares upon  a  bond  of  Edmund  Shepherd,  and  shows  a  bond 
of  Edward  Shepherd,  which  is  another  person ;  and  they 
never  were  the  same,  but  distinct  names.  And  although  it 
be  subscribed  by  the  name  of  Edmund,  yet  that  is  no  part  of 
tho  bond ;  which  being  apparent  to  the  court,  the  plaintiff 
cannot  have  judgment.  The  whole  court  were  of  that  opi- 
nion ;  and  although  the  jury  found  it  to  be  the  deed  of  the 
said  Edmund,  yet  that  would  not  help  it,  for  he  ought  to 
have  brought  his  action  according  to  the  bond. 

In  Bright  v.  Eynon.{2)  Action  by  the  plaintiff,  as  exe- 
cutor of  one  Hannah  Crisp,  upon  a  promissory  note  by  the 
dejfendant  to  the  testatrix.  The  defendant  set  up  a  dis- 
charge, in  writing,  by  the  testatrix.  The  body  of  the  dis- 
charge was  all  his  own  hand ;  but  he  called  two  witnesses 
who  said  they  believed  the  name  Hannah  Crisp  subscribed, 
to  be  the  hand  of  the  testatrix ;  but  their  knowledge  of  her 
haad  was  very  slight,  one  of  them  having  only  seen  her 
sign  a  receipt.  It  appeared  from  the  report,  that  there  were 
conceded  fiicts  sufficient  to  induce  the  jury  to  draw  the  con« 


(1)  Cro.  Jac.  640.  (2)  1  Burr.  390. 
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elusion  of  law,  that  the  discharge  was  fraudulent  and  void: 
they,  however,  found  for  the  defendant.  Motion  for  a  new 
trial,  on  the  ground  that  the  jury  found  against  legal  con- 
clusions, directly  inferable  from  the  facts.  Lord  Mansfield^, 
after  expatiating  at  large  upon  the  utility  and  practice  of 
gfranting  new  trials,  consented  to  a  new  trial,  the  other 
judges  concurring,  observing — "  What  I  go  upon  is  the 
apparent  manifest  fraud  and  imposition  in  obtaining  the 
discharge  from  the  testatrix,  if  she  really  signed  it.  Fraud 
or  covin  may,  in' judgment  of  the  law,  avoid  every  kind  of 
act. — What  circumstances  and  facts  amount  to  such  fraud 
or  covin,  is  always  a  question  of  law. — The  writing  upon 
the  face  of  it  speaks  imposition.  It  purports  being  for  con- 
sideration. She  releases  the  principal,  in  consideration  of 
£5  per  cent,  during  her  life,  which  is  only  legal  interest, 
and  the  precise  rate  he  was  obliged  to  pay  by  his  note. — I 
left  the  question  of  fraud  to  the  jury,  without  any  express 
directioB  that  the  circumstaHces  spoke  fraud  apparent." 

So,  in  Edie  v.  East  India  Compani/,{l)  in  assumpsit 
on  two  bills  of  exchange  by  the  endorsers.  Both  bills  were 
endorsed  by  the  payee ;  but  the  words  "  or  order"  were  ori- 
ginally omitted  in  the  endorsement  of  one  of  them.  On  the 
first  bill  there  was  a  verdict  for  the  plaintiff,  and  on  the 
second,  for  the  defendant.  It  was  now  moved  to  set  aside 
the  verdict  found  for  the  defendant,  on  the  ground  that  the 
jury  had  found  directly  contrary  to  the  settled  law,  and 
had  founded  their  verdict  upon  the  custom  of  merchants, 
of  which  evidence  was  imjjroperly  permitted  to  be  given 
at  the  trial ;  for  the  custom  of  merchants  is  part  of  the  law; 
and  the  law  being  fully  settled  on  this  point,  no  evidence 
in  contradiction  to  it  ought  to  have  been  admitted,  nor  could 
any  finding  of  a  jury  alter  it.  Lord  Mansfield-*-^^  I  thought 
at  the  trial,  that  the  defendants  might  be  at  liberty  to  go 


(1)  2  Burr.  1216.     Ante,  169. 
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into  the  usage  of  merchants  upon  this  occasion. — ^I  told  the 
jury,  that  by  the  general  law,  (laying  the  usage  out  of  the 
caae,)  the  endorsement  would  follow  the  nature  of  the  ori- 
ipnal  bill,  and  be  an  absolute  assignment  to  the  endorsee  or 
his  order.  And  after  having  told  them  that  this  was  the 
general  law,  then  I  left  to  them  upon  the  particular  evi- 
dence of  the  usage  that  had  been  laid  before  them. — Since 
the  trial,  I  have  looked  into  the  cases,  and  have  considered 
the  thing  with  a  great  deal  of  care  and  attention,  and  thought 
much  about  it,  and  I  am  very  clearly  of  opinion,  that  I  ought 
not  to  have  admitted  any  evidence  of  the  particular  usage 
of  merchants  in  suchacase,  for  the  law  is  already  settled."(l) 

And,  in  Hodgson  v.  Richardson^(^Z)  where  the  jury  found 
a  verdict  for  the  insured  against  an  underwriter — though 
a  material  fact  as  to  the  conunencement  of  the  voyage  was 
not  disclosed,  and  therefore  the  contract  different.  Lord 
Mansfield,  for  this  cause  directing  a  new  trial,  took  this 
distinction — **  The  question  is,  whether  here  was  a  suffi- 
cient disclosure ;  t.  e.  whether  the  fact  concealed  was  ma- 
terial to  the  risk  run.  This  is  a  matter  of  fact ;  and  if  ma- 
terial, the  consequence  is  matter  of  law,  that  the  policy  is 
bad." 

In  THndal  v.  Brown,{3)  Action  on  a  promissory  note, 
against  the  endorser.  The  reasonableness  of  the  notice  of 
non-payment  to  the  endorser,  became  the  most  material 
question.  Two  juries  had  found  for  the  plaintiffs,  on  the 
ground  of  the  notice  having  been  sufficient.  It  was  now 
moved,  that  the  second  verdict  should  be  set  aside,  as  against 
law.  Erskine^  for  the  plaintiffs,  admitted  that  it  was  not 
now  to  be  disputed,  that  what  should  be  considered  to  be  a 
reasonable  time  was  a  question  of  law ;  but  contended  diat 
in  this  case  the  plaintiffs  had  used  due  diligencei  and  relied 


(I)  Et  vide,  2  Burr.  931.  (2)  1  W.  Blacks.  463. 

(3)  1  Term  Rep.  167. 
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upon  the  fact  that  the  sum  in  controversy  was  small.  The 
counsel  for  the  defendant  were  stopped  by  the  court,  who 
referred  to  their  former  decision,  and  added — '<  That  though 
it  was  true,  in  general,  that  the  court  would  refuse  to  grant 
a  new  trial  when  the  sum  in  litigation  was  small,  yet  that 
rule  did  not  apply  where  a  verdict  had  been  given  against 
law."  On  the  third  trial,  a  special  verdict  was  found,  con- 
taining the  same  facts,  on  which  the  court  gave  judgment 
for  the  defendant;  and  that  judgment  was  afterwards 
unanimously  affirmed  in  the  Exchequer  Chamber.(l) 

So,  also,  in  FarraiU  v.  Olmius,{2)  Covenant  by  lessor 
against  lessee.  The  lease  set  out  in  the  declaration  con- 
tained, besides  a  common  reservation  of  a  certain  fixed  an- 
nual rent,  the  following  redeiidum — "Yielding  and  paying 
the  further  yearly  rent  of  £50  for  every  acre  of  the  lands 
and  hereditaments  thereby  demised,  except  certain  fields 
mentioned  in  the  former  reservation,  which  the  said  de- 
fendant should  plough,  dig  up,  or  convert  into  tillage. 
There  were  also  covenants  for  repairing,  and  for  deliver- 
ing up  the  premises  in  repair.  The  judge  directed  the 
jury  to  find  such  damages  for  the  breach  of  the  covenant 
to  repair,  as  in  their  judgment  would  be  a  compensation  to 
him  for  the  actual  damage  he  had  thereby  sustained ;  and 
as  to  the  other  breaches,  he  directed  tlie  jury,  that  the  plain- 
tiff was  entitled  to  recover  damages  at  the  rate  per  annum 
mentioned  in  the  redendum.  The  jury  brought  in  a  ver- 
dict for  £1100  damages,  and  being  desired  by  the  learned 
judge  to  specify  how  much  they  allowed  for  the  repairs, 
and  how  much  for  the  land,  they  stated  that  they  found 
£500  damages  for  the  repairs,  and  £600  in  respect  of  the 
injury  done  to  the  land.  A  rule  nisi  was  obtained  for  a 
new  trial,  on  the  ground  that  the  jury  were  bound  to  give 


(1)  Vide  2  Term  Rep.  186.    3  Burr.  1663. 

(2)  3  Bam.  &  Aid.  692. 
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UK  increased  rent  AbboL  Ch.  J. — •*  The  jim-.  in  this  case, 
bare  given,  by  their  verdict  a  compensation  for  what  they 
consider  to  be  the  actual  dama^re  sustained,  when,  in  point 
of  law.  they  ought  to  hare  pven  the  increased  rent.  It  is 
said,  however,  that  the  court  ought  not  to  disturb  such  a 
verdicL  because  it  is  consistent  with  justice.  If  that  argu- 
ment, however,  were  to  prevail,  it  would  encourage  juries 
to  commit  a  breach  of  duty,  by  finding  verdicts  contrary  to 
law.  and  would  enable  them  to  set  aside  the  contracts  of 
mankind. — In  this  case  there  is  an  express  contract  for 
stipulated  damages,  and  tlie  jur\'  have  given  a  verdict  for 
arbitrary  damages.  I  am.  therefore,  of  opinion,  that  there 
should  be  a  new  trial."*.,  1 

In  Turner  v.  Meymott.2)  a  tenant  having  omitted  to 
deUver  up  possession  when  his  tenn  had  expired,  after  a 
regular  notice  to  quit,  the  landlord,  in  his  absence,  broke 
open  the  door,  and  resumed  p-ossossion.  The  tenant  hav- 
ing obtained  a  verdict  a^inst  tlie  landlord,  in  trespass  for 
this  entry,  the  court  granted  a  new  trial,  on  the  ground 
that  the  landlord  had  a  right  lo  enter,  and  the  verdict  was  . 
against  law.  Dallas.  Ch.  J. — "  The  question  is,  whether 
the  landlord  has  a  ri^ht  to  enter  in  the  manner  the  defend- 
ant  did.  under  the  circumstances  of  the  case,  in  which  the 

f  m 

tenant  held  over  after  his  riirht  to  possession  had  ceased, 
and  the  landlord's  right  to  enter,  had  accrued.  It  must  be 
admitted  he  had  a  right  to  take  possession  in  some  way. 
The  case  of  Taunton  v.  Costtir,{3)  is  in  point,  to  show  that 
he  might  enter  peaceably,  and  that  no  ejectment  was  ne- 
cessary."(4) 

In  Cooky.  Green. (5)     The  plaintiflf brought  this  action 


(1)  Vide  Hopkins  v.  Meyers,  1  Harper's  S.  C.  Rep.  56. 

(2)  1  Bingham,  158.  (3)  7  Term.  Rep.  427. 

(4)  Et  vide,  Davies  v.   Connop,  1  Price,  53.     Hyatt  v.  Wood^  3 
Johns.  Rep.  150.     Wood  v.  Hyatt,  Ibid.  239. 

(5)  U  Price,  736. 
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of  trespass,  against  the  defendant,  for  breaking  and  enter- 
ing a  certain  close,  and  choking  and  filling  up  a  pond 
therein,  and  erecting  a  fence  thereon  ;  and  a  verdict  was 
found  for  the  defendant.  The  Chief  Baron  directed  the 
jury  that  it  had  been  proved  that  the  plaintiff  was  owner 
of  the  adjoining  land,  and  that  the  rule  of  law  was,  that  the 
owners  of  land  adjoining  a  road,  were  entitled  to  claim 
property  to  half  the  soil  of  the  road,  unless  a  contrary 
light  were  proved ;  and  thai  he  considered  the  weight  of 
the  evidence  in  this  case  was  in  favour  of  the  plaintiff,  but 
the  jury  found  a  verdict  for  the  defendant.  Richards^ 
Liord  Chief  Baron. — "  In  a  case  of  this  sort,  we  are  of  opi- 
nion that  the  verdict  of  the  jury,  under  the  circumstances 
in  evidence,  ought  not  to  conclude  the  court,  where  the 
true  object  of  the  action  is,  the  determination  of  a  right, 
which  it  would  be  the  effect  of  the  verdict  to  decide  con- 
clusively. For  the  same  reason,  we  think  the  extent  of 
the  trespass,  and  the  damage,  cannot  be  taken  into  consi- 
deration by  the  court,  as  an  objection  to  our  granting  the 
plaintiff  a  new  trial.  We  are  all  of  opinion  that  there 
ought  to  be  a  new  trial  in  this  case." 

The  same  readiness  to  correct  verdicts  against  law,  has 
been  manifested  by  the  courts  in  this  country  as  in  Eng- 
land, although  probably  not  to  the  same  extent.  The 
genius  of  our  free  institutions  inclines  rather  to  the  popular 
views  of  a  jury,  than  to  the  unbending  rules  of  law  in  the 
mouth  of  a  judg«.  In  those  states,  however,  that  keep 
close  to  the  path  of  English  jurisprudence,  the  rigid  prin- 
ciples of  the  common  law  are  allowed  to  predominate,  and 
km  instances  occur,  permitting  illegal  verdicts  to  stand. 

In  New- York,  as  in  England,  the  law  controls  the  ver- 
dict. If  therefore  the  judge,  in  his  charge  to  the  jury,  state 
the  principles  of  law  correctly,  and  the  jury  disregard 
them,  their  verdict  will  be  set  aside,  and  a  new  trial 
granted. 
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As  in  Jarvis  v.  Hathaway ^(l)  where,  although  the  mo- 
tion for  a  new  trial  was  refused,  the  court  test  the  validity 
of  the  rule,  by  making  it  an  exception  to  that  class  of  cases 
commonly  called  hard  actions.  '^  In  penal  actions,^  say 
they,  '^  in  actions  for  a  libel  and  for  defamation,  and  other 
actions  vindictive  in  their  nature,  unless  some  rule  of  law 
be  violated,  in  the  admission  or  rejection  of  evidence,  or  in 
the  exposition  of  the  law  to  the  jury,  or  there  has  beai 
tampering  with  the  jury,  the  court  will  not  give  a  second 
chance  of  success." 

In  a  prior  case,  Silva  v.  Latr,(2)  the  court  had,  in  con- 
formity with  the  rule,  granted  a  new  trial.  The  case  came 
up  afresh  on  a  motion  for  a  new  trial,  afler  the  second 
trial,  in  which  the  jury  had  given  a  verdict  for  the  plaintiff, 
as  before,  upon  evidence  substantially  the  same.  On  the 
part  of  the  plaintiff,  it  was  insisted,  that  this  was  a  second 
verdict  on  a  question  of  fact,  and  ought  to  be  conclusive. 
For  the  defendant,  it  was  contended,  that  the  evidence 
being  materially  the  same,  the  finding  of  the  jury  was  an 
attempt  to  overrule  the  decision  of  this  court,  on  the  ques- 
tions of  law  formerly  determined,  and  therefore  ought  not 
to  prevail.  And  Per  Curiatn,  Lansing,  Ch.J.,  dXk^  Lewis, 
J.,  dissentientibus — *•  The  jury,  in  finding  tliis  verdict, 
must  have  intended  to  disregard  the  determination  of  this 
court  on  the  questions  of  law  previously  settled,  and  their 
verdict  must  therefore  be  considered  as  against  law.  It 
could  not  have  been  found  in  conformity  to  the  opinion  of 
the  court,  as  formerly  delivered,  unless  we  suppose  the  jury 
to  have  been  governed  by  conjectures,  or  circumstances  too 
trivial  to  be  mentioned.  We  therefore  think  that  the  ver- 
dict ought  to  be  set  aside."(3) 


(1)  3  Johns.  Rep.  180.  (2)  1  Johns.  Gas.  336. 

(3)  Gibbina  v.  Phillips,  8  Barn.  &  Cres.  437.     Center  y,  Stock- 
ton, 8  Mart.  Louis.  Rep.  208.    9  Bingham,  115. 
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In  Van  Rensselaer  v.  Dole,{\)  Action  for  slander,  char- 
ging the  plaintiff  with  being  a  highwayman  and  murderer. 
It  appeared,  on  the  day  previous  to  the  speaking  of  the 
words,  there  had  been  a  public  procession ;  that  one  Keat- 
ing commanded  a  company,  which  formed  part  of  the  pro- 
cession, attended  with  music ;  that  a  Mr.  Bird  claimed  one 
of  the  instruments  of  music,  but  it  was  refused  to  be  de- 
livered ;  that  upon  this  an  affray  ensued,  in  which  Bird  re- 
ceived a  dangerous  wound ;  and  that  the  terms  "  highway- 
men and  murderers"  were  used,  in  reference  to  the  trans- 
action. The  judge  was  of  opinion  that  the  words  were 
iully  explained,  and  therefore  not  actionable.  The  jury 
nevertheless  found  a  verdict  for  the  plaintiff.  The  de- 
fendant moved  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  law.  Per  Curiam — "  We  agree  in 
opinion  with  the  judge  at  the  trial.  The  words  spoken  by 
the  defendant  were  clearly  understood  to  apply  to  the 
transactions  of  the  preceding  day,  and  these  were  known  not 
to  amount  to  the  charge  which  the  words  would  otherwise 
import.  Let  the  verdict,  therefore,  be  set  aside ;  and  there 
being  no  question  upon  the  evidence,  the  finding  of  the 
jury  must  be  considered  as  contrary  to  law." 

In  a  more  recent  case,  Jackson  v.  Parker^{2)  in  eject- 
ment. It  clearly  appeared  from  the  evidence,  that  an  as- 
signment set  up  by  the  defendant  in  support  of  his  title, 
was  fraudulent  in  law.  The  jury,  notwithstanding,  found 
for  the  defendant.  A  new  trial  was  moved  for,  chiefly  on 
the  ground  that  the  verdict  was  against  law,  the  assign- 
ment being  void ;  and  per  Savage,  Ch.  J.,  delivering  the 
opinion  of  the  court,  granting  the  motion. — "  So  far  as  the 
defendant  Parker  was  influenced  by  motives  of  filial  duty 
in  undertaking  to  support  the  family  of  his  profligate  fa- 
ther, he  should  be  commended ;  but  if  one  object  was,  as 


(1)  1  Johns.  Cas.  279.  (2)  9  Cowen,  73. 
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some  of  the  witnesses  stated,  to  prevent  the  judgment 
creditors  from  taking  his  father's  farm,  in  satisfaction  of 
their  honest  demand,  such  object  is  fraudulent.  But  it  is, 
perhaps,  unnecessary  to  impugn  the  motives  of  the  defend- 
ant. If  the  object  was  purely  to  support  his  mother  and 
the  family,  and  that  was  to  be  done  by  means  of  his  &- 
ther's  property,  which  his  creditors  had  a  right  to  have  ap- 
propriated to  the  payment  of  his  debts,  then  the  assign- 
ment was  fraudulent  in  law.'' 

So  in  Ross  ad.  Rouse.{l)  Action  of  slander.  The  plain- 
tiff was  a  witness  in  a  case  submitted  to  arbitration  between 
the  defendant  and  one  Timothy  Rouse,  and  whilst  he  was 
testifying,  the  defendant  addressing   him,  said,  "Every 
word  you  have  sworn  to  is  false."    And  immediately  after 
the  arbitration,  in  the  bar-room  of  the  house  where  the  ar- 
bitration was  holden,  added,  "  A.  Rouse  has  sworn  to  a  lie, 
and  I  can  prove  it.*'     The  plaintiff,  it  was  clear,  had  sworn 
to  matter  wholly  immaterial  to  tlie  issue  between  the  par- 
ties.    The  judge  at  the  trial  ruled  that,  although  the  arbi- 
trators held  the  testimony  immaterial,  yet  as  they  heard  it, 
accompanied  with  the  declaration  that  they  could  decide 
better  by  hearing  the  whole  story,  and  as  the  witness  testi- 
fied, under  the  belief  that  he  was  giving  material  testimo- 
ny, the  words  spoken  were  actionable,  and  so  charged  the 
jury,  to  which  the  defendant  excepted.     The  jury  found 
for  the  plaintiff.     The  defendant  moved  to  set  aside  the 
verdict,  on  the  ground  that  the  words  were  not  actiona- 
ble ;  and  per  Stitherlaud,  J. — "  If  the  whole  testimony  given 
upon  that  trial  by  the  plaintiff  was  immaterial,  then  no  ac- 
tion can  be  sustained  against  the  defendant  for  having  said 
it  was  false.  The  evidence  alleged  to  have  been  false,  must 
be  shown  to  have  been  material.     The  test  is  not  whether 
the  witness  believes  his  testimony  to  be  material,  but 
whether,  if  false,  he  can  be  indicted  for  perjury.     If  it  is 

(1)  1  Wendell,  475. 
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in  fact  immaterial,  whatever  may  be  the  opinion  of  the 
witness,  though  it  be  false,  it  is  not  perjury.  The  charge 
was  erroneous,  and  a  new  trial  must  be  granted."(l) 

In  Pennsylvania  the  rule  prevails,  and  to  the  same  ex- 
tent. Walker  v.  Sfnith.{2)  Rule  nisi  for  a  new  trial. 
The  court  at  the  trial  had  laid  down,  as  the  rule  for  esti- 
mating  the  damages,  the  loss  which  the  plaintiff  had  sus- 
tained by  the  misconduct  of  the  defendant,  in  violating  his 
orders.  The  jury  had  given  only  the  principal  sum  due, 
without  interest ;  and  in  this  and  other  respects  had,  as  was 
alleged,  disregarded  the  charge  of  the  court.  And,  al- 
though the  motion  on  this  ground  was  refused,  the  princi- 
ple is  thus  laid  down  by  Washington^  J. — "  If,  indeed,  the 
verdict  were  against  the  charge,  we  would  not  hesitate  to 
do  it,  and  would  continue  to  do  so,  as  often  as  such  a  ver- 
dict should  be  given.  For,  whilst  we  always  respect  and 
secure  to  the  jury  the  privileges  to  which  they  are  entitled, 
which  is  to  decide  upon  the  facts,  we  will  take  care  that  the 
rights  of  the  court  to  decide  the  law  shall  never  be  impair- 
ed by  the  jury ;  and  new  trials  will  be  granted  so  long  as 
the  verdicts  are  against  law."(3) 

In  The  Commissioners  of  Berks  v.  Ross,{A)  on  appeal. 
The  action  was  for  debt  on  bond.  There  was  no  dispute 
about  facts,  and  the  charge  of  the  court  was  in  fiivour  of 
the  plaintiffs.  But  the  jury,  as  another  jury  had  done  be- 
fore, found  for  the  defendants  ;  and  Judge  Brackenridge, 
although  the  verdict  was  decidedly  against  his  opinion, 
overruled  a  motion  for  a  new  trial,  that  it  might  be  heard 
in  bank  upon  appeal.  Tilghman^  Ch.  J. — "  Here  is  no 
dispute  about  facts.  There  was  no  discordance  or  dif- 
ficulty in  the  evidence,  but  two  juries  have  differed  from 


(1)  Vide  Olmsted  v.  Miller,  1  Wendell,  506.    Harris  t.  Wil- 
son, Ibid.  511. 

(2)  1  Wash.  C.  C.  Rep.  202. 

(3)  Et  vide,  4  Wash.  C.  C.  Rep.  32.  (4)  3  Binney,  520. 

43 


338  NEW  TRIALS.  [Chap.  X. 

the  court  in  the  law  resulting  from  the  facts.  It  is  said 
by  all  the  court,  in  the  case  of  Goodxcin  v.  Gihhons^{\) 
that  there  is  no  rule  of  law  against  granting  a  new 
trial  after  two  verdicts.  If  there  was  such  a  rule,  there 
would  no  longer  be  any  certainty  in  the  law.  Princi- 
ples the  most  firmly  established  might  be  overturned  be- 
cause a  second  jury  were  obstinate  and  rash  enough  to 
persevere  in  the  errors  of  the  first,  in  a  matter  confessed  by 
all  to  be  properly  within  the  jurisdiction  of  the  court ;  I 
mean,  the  construction  of  the  law  arising  from  undisputed 
&cts.  This  is  a  state  of  things  which  no  man  would  wish 
to  see.  I  believe,  that  in  this  instance  the  two  juries  have 
erred  from  a  principle  of  humanity.  On  one  side,  they 
saw  a  rich  county,  to  whom  the  object  of  dispute,  though 
in  itself  considerable,  was  not  of  much  moment  On  the 
other  a  few  unfortunate  individuals  exposed  to  ruin. — But, 
when  it  is  reflected  that  a  precedent  is  about  to  be  set,  which 
may  have  a  pernicious  efiect  on  those  regulations  on  which 
the  peace  and  security  of  the  country  depend,  I  feel  it  a 
duty  incumbent  on  the  court,  to  submit  the  matter  to  the 
deliberate  consideration  of  another  jury."(2) 

So,  in  Massachusetts.  Pierce  v.  Woodward.i^)  Action 
upon  a  parol  contract  not  to  set  up  the  business  of  a  grocer, 
within  a  certain  Umited  distance  in  the  city  of  Boston. 
There  was  much  evidence  tending  to  prove,  that  a  princi- 
pal inducement  for  the  plaintifi*  to  purchase,  was  the  suc- 
ceeding to  the  business  which  had  been  carried  on  in  the 
same  store,  and  it  was  proved  to  the  satisfaction  of  the  jury, 
that  in  order  to  induce  the  plaintifi*  to  purchase,  the  defend- 
ant agreed  not  to  engage  in  the  same  business.  The  jury 
found  for  the  plaintiff  with  $100  damages.  And  on  in- 
quiry upon  what  principle  they  proceeded,  the  foreman 


(1)  4  Bunr.  2108.  (2)  Et  vide,  4  Binney,  180. 

(3)  6  Pick.  206. 
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stated  that  they  could  not  ascertain  the  damages  for  the 
I>recise  time,  it  beinsf  very  difficult  to  get  a  knowledge  of 
tlie  degree  of  injury  done,  and  that  they  gave  the  sum  of 
^100,  upon  an  expectation  that  it  would  settle  the  whole 
xsiatter.     Per  Curiam— '^ K  new  trial  must  be  granted,  he- 
?  the  jury,  in  assessing  damages,  did  not  confine  them- 
to  the  period  before  the  action  was  commenced.     It 
said,  that  we  cannot  interfere  with  the  verdict,  upon  the 
leclarations  of  jurors  in  regard  to  their  proceedings,  but 
*^l)at  the  evidence  should  come  aliunde.    The  court  are  not 
posed  to  disturb  verdicts  by  making  unnecessary  inqui- 
ies ;  but  where  the  judge  is  surprised  by  the  verdict,  it  is 
unusual  to  ask  the  jury  upon  what  principle  it  was 
5:>und.     Here  the  principle  upon  which  they  proceeded 
incorrect."(l) 
And  in  South  Carolina.     Moore  v.  Cherry. {2)    Motion 
!br  athird  trial,  and  to  change  the  venue.    This  was  a  case 
lied  to  determine  the  right  of  propeity  to  a  negro  man 
lave,  taken  during  the  war,  and  sold  to  the  defendant, 
e  property  was  admitted  to  have  been  in  Moore  before 
he  war,  and  immediately  previous  to  the  capture.    Crrimke^ 
.,  who  sat  at  the  first  trial,  gave  a  charge  decidedly  against 
defendant.     The  jury,  however,  returned  a  verdict  in 
avour  of  the  defendant ;  in  consequence  of  which  a  new 
was  moved  for,  and  granted.     At  the  second  trial, 
^^JSurke,  J.,  sat  and  charged  in  favour  of  the  plaintiff,  and 
.he  jury,  notwithstanding  the  judge's  direction,  again  found 
br  the  defendant.   And  now,  per  Bay,  3. — "  Wherever  the 
jnry  find  a  verdict  against  the  plain  and  obvious  principles 
^3f  the  law,  and  against  the  directions  of  the  judges  who 
*%ried  the  cause  twice,  as  well  as  against  the  opinions  of  the . 
,^§adges  al  bar,  there  ought  to  be  a  third  trial ;  otherwise 


(1)  Vide  Dillingham  y.  Snow,  5  Mass.  Rep.  547. 

(2)  1  Bay,  269. 
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there  can  be  no  certainty  in  the  principles  of  the  law.  In 
eases  aoonding  in  damages,  which  properly  come  within 
diepfOTince  of  a  jury,  the  court  will  seldom  or  never  grant  a 
diiid  trial :  or  in  matters  where  law  and  facts  are,  in  a  great 
measure*  blended  toother.  But  wherever  the  principles 
o£law  are  outraged  by  these  verdicts,  we  ought  uniformly 
to  grant  a  new  trial,  so  as  to  give  the  party  a  chance  for 
justice.''     A  new  trial  was  grranted.  1; 

Sov  in  Peay  ad.  Pirket.  2  •    This  was  an  application  for 
dower.    The  declaration,  as  usual,  stated  the  marriage  and 
aeiain  of  the  husband :  issue  wa^  joined,  and  the  jury  found 
a  Tetdict  tor  $200  tor  the  plaintilf.     A  motion  was  now 
made  to  set  aside  the  verdict.     Oiicock,  }.,  delivered  the 
opinioa  of  the  court — -  The  jury  had  no  power  to  find 
such  a  verdict.     The  issue  submitted  to  them  was  whether 
die  demandant  was  married,  and  whether  her  husband  was 
legally  seised.    The  verdict  is  therefore  irregular,  and  must 
be  set  aside.     If  the  jury  had  foimd  the  issue  for  the  plain- 
tiff^ a  writ  of  dower  would  then  have  been  issued  to  com- 
missioners, whose  duty  it  would  have  been  to  have  admea- 
sured dower,  or  assessed  a  sum  of  money  in  lieu  thereof 
and  then  it  may  be  made  a  question,  whether  she  is  to  be 
endowed  according  to  the  improved  value,  or  according  to 
the  value  at  the  time  of  ahcnation :  but  in  the  proceedings 
had  in  this  case,  the  question  could  not  be  involved." 

And  in  The  State  v.  Hayward^^)  where  there  had  been 
a  conviction  for  perjury,  and  the  words  stated  in  the  indict- 
ment  did  not,  from  the  face  of  the  indictment,  appear  to  be 
material,  by  averment,  or  by  the  context  of  the  indictment, 
or  by  their  own  import,  judgment  w^as  arrested. 

And  in  Bates  v.  McCarty,{i)  in  an  action  of  trover 
against  two  defendants,    where  a  conversion  had  been 


(1)  Et  vide,  2  Bay,  23.  133,  and  2  Nott  &  M^Cord,  184. 

(2)  1  Nott  &  M^Cord,  16.  (3)  1  Nott  &  M'Cord,  546. 
(4)  2  Nott  &  M^Cord,  84. 
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proven  against  but  one,  and  a  verdict  found  against  both, 
a  new  trial  was  directed,  unless  the  plaintiff  discontinued 
as  to  the  defendant,  against  whom  no  conversion  was 
proved. 

So,  also,  in  Dinkins  v.  Debruhlyd)  in  an  action  for  an 
assault  and  battery,  where  an  actual  battery  was  proven, 
and  there  was  a  verdict  for  the  defendant,  it  was  set  aside, 
the  court  holding,  that  the  jury  could  not  be  permitted  to 
find  manifestly  against  law. 

Upon  another  occasion,  the  same  court  recognised  the 
rule  in  its  utmost  latitude,  saying — "  It  is  the  province  of 
the  court  to  determine  the  law,  and  if  juries  will  take  it  on 
themselves,  and  decide  differently  from  the  court,  a  new 
trial  will  be  granted,  toties  quoties,^\2) 

2.  But  if  justice  has  been  done,  the  court  will  not,  against 
the  equity  of  the  case,  disturb  a  verdict  upon  the  ground 
of  a  technical  objection. 

In  Deerly  v.  The  Dutchess  of  Mazarine,{^)  Upon  turn 
assumpsit  pleaded,  the  jury  found  for  the  plaintiff,  though 
the  dutchess  gave  evidence  of  coverture.  But  the  court 
would  not  grant  a  new  trial,  because  there  was  no  reason 
why  the  dutchess  who  lived  here  as  a  feme  sole,  should  set 
up  coverture  to  avoid  the  payment  of  her  just  debts. 

So  in  Sampson  v.  Appleyard,{^)  Trespass  quare  dau- 
sum  /regit.  The  defendant  pleaded  not  guilty,  and 
prescribed  for  a  certain  way  leading  from  a  common  high- 
way, into,  through,  and  over  the  plaintiff's  closes,  in  which, 
&c.  The  plaintiff  by  his  replication  traversed  the  prescrip- 
tion, whereupon  issue  was  joined.  At  the  trial  of  this  cause, 
the  counsel  for  the  defendant  having  admitted  the  trespass, 


(1)  2Nott  &M^Cord,  85. 

(2)  1  S.  C.  Con.  Rep.  328,  et  vide,  2  Ibid.  103. 109. 

(3)  2  Salk.  646.  (4)  3  Wilson,  272. 
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clearly  proved  the  defendant's  right  of  way.  But  it  ap- 
peared upon  the  evidence,  that  this  way  did  not  lead  from 
a  common  highway,  but  from  a  certain  private  way.  It  was 
therefore  objected;  that  the  defendant  had  not  proved  his 
prescription  to  the  way.  But  the  right  to  the  way  over 
the  plaintiff's  closes  being  clearly  proved,  Gould,  J.,  be- 
fore whom  the  cause  was  tried,  left  it  to  the  jury,  who 
found  a  verdict  for  the  defendant,  for  his  right  of  way. 
A  new  trial  was  moved  for,  on  the  ground  that  the  de- 
fendant had  failed  in  proving  his  case,  and  the  jury  had 
found  against  the  law.  Lord  Chief  Justice  De  Grey — "  This 
is  a  motion  for  a  new  trial,  because  the  defendant,  in  his 
plea,  has  mistaken  one  abuttel  of  the  way.  If  a  new  trial 
was  to  be  granted,  the  defendant  would  amend  his  plea 
according  to  the  evidence,  and  would  have  another  ver- 
dict, in  all  human  probability,  having  given  such  clear 
proof  of  his  right  by  many  witnesses,''  Nares,  J. — "  I  am 
of  the  same  opinion ;  and  the  court  never  grants  a  new 
trial,  when  they  clearly  see  the  merits  have  been  fairly  and 
fully  tried."     New  trial  refused  per  totam  curiafn.{\) 

This  principle  is  clearly  stated  in  the  leading  case, 
Bright  V.  Eynon^{2)  where  it  was  said  by  Denison,  J., 
"  That  it  would  be  difficult,  perhaps,  to  fix  an  absolute 
general  rule  about  granting  new  trials,  without  making  so 
many  exceptions  to  it,  as  might  rather  tend  to  darken  than 
explain  it ;  but  the  granting  a  new  trial  must  depend  upon 
the  legal  discretion  of  the  court,  guided  by  the  nature  and 
circumstances  of  the  particular  case,  and  directed  with  a 
view  to  the  attainment  of  justice." 

Being  an  application  to  the  discretion  of  the  court,  who 
ought  to  exercise  that  discretion  in  such  a  manner  as  will 
best  answer  the  ends  of  justice,  where  they  perceive  com- 
plete and  substantial  justice  has  been  done,  they  will  not 


(1)  Vide  2  Verm.  Rep.  185.  (2)  1  Bum  390. 
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discuss  the  question  of  law,  nor  suflfer  it  to  prevail  to  work 
injustice.     This  is  the  reason  of  the  rule. 

As  in  Edmonson  v.  Mackell,{l)  therefore  where  an  ac- 
tion was  brou2;ht  by  the  aunt  for  a  violent  assault  on  her 
niece,  for  loss  of  service,  and  the  judge  held  that  the  aunt 
stood  m  loco  parentis  J  whereon  large  damages  were  given; 
the  plaintiflf  undertaking  to  pay  the  damages  to  the  niece, 
and  the  niece  not  to  proceed  in  the  action  which  she  had 
l]!rought  for  the  assault,  the  rule  for  a  new  trial  was  dis- 
charged. 

So,  in  Farewell  v.  Chaffey^{2)  a  new  trial  was  denied  upon 
tlie  nature  of  tlje  action,  the  value  of  the  matter  in  dispute, 
and  other  circumstances  of  the  case.  Lord  Mansfield  said 
a  new  trial  ought  to  be  granted,  to  attain  real  justice,  but 
not  to  gratify  litigious  passions  upon  every  point  of  ^um- 
mum  jus,  and  cited  a  number  of  cases  where  the  verdicts 
were  against  the  strict  rule  of  law ;  but  the  court  would 
not  give  a  second  chance  of  success  to  a  hard  action  or  un- 
conscionable defence.  Therefore  the  court  upon  the  same 
principle,  refused  to  grant  a  new  trial  in  the  present  case, 
and  discharged  the  rule. 

And  in  Allen  v.  Peshall,{3)  held  by  all  the' judges,  that 
in  granting  new  trials,  regard  is  to  be  had  to  the  true  merits 
of  the  case ;  and  when  substantial  justice  appears  to  have 
been  answered,  the  court  will  not  suifer  the  chance  of  its 
being  defeated.(4)  This  is  forcibly  put  in  Estwick  v.  Cail- 
laud,{5)  where  the  defence  set  up  was  fraud,  and  verdict 
for  plaintiff.  The  court  say,  on  an  application  for  a  new  trial, 
the  only  question  is,  whether,  under  all  the  circumstances  of 
the  case,  the  verdict  be  or  be  not  according  to  the  justice  of 
the  case  ;  for,  though  the  judge  may  have  made  some  little 


(1)  2  Term  Rep.  4.    Ante,  p.  302.  (2)  1  Burr.  64. 

(3)  2  W.  Black.  1177.  (4)  Vide  Loflft,  521, 

(5)  5  Term  Rep.  420. 
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slip  in  his  directions  to  the  jury,  yet  if  justice  be  done  by 
the  verdict,  the  court  ought  not  to  interfere  and  set  it  aside." 

In  Wilkinson  v.  Payne,{\)  the  principle  was  strongly 
tested.     The  action  was  on  a  promissory   note,  in  con- 
sideration that  the  plaintiff  would  marr^-  the  defendants 
daughter.     The  defence  set  up  was,  that  though  there  was 
a  marriage,  in  fact,  it  was  not  a  legal  one,  because  the  par- 
ties were  married  by  license  ;  the  plaintiff  was  under  age, 
and  no  consent  of  parents  or  guardians.     It  also  appeared, 
that  when  the  plaintitf  came  of  age,  his  wife  was  in  extre- 
mis,  and  died  three  weeks  after.     Upon  these  facts,  tte 
judge  left  it  to  the  jury  to  presume  a  subsequent  legal 
marriage,  which  they  did,  and  found  for  the  plaintiff.  And 
upon  motion  to  show  cause  why  the  verdict  should  not  be 
set  aside,  the  court  denied  the  motion  :  and  per  Lord  Ken- 
yon,  Ch.  J. — "  In  the  case  of  new  trials,  it  is  a  general  rule, 
that  in  a  hard  action,  where  there  is  something  on  which 
the  jury  have  raised  a  presumption  agreeably  to  the  jus- 
tice of  the  case,  the  court  will  not  interfere  by  granting  a 
new  trial."    Buller,  J. — "  If  the  verdict  be  consistent  with 
the  justice,  conscience  and  equity  of  the  case,  we  ou^tnot 
to  grant  a  new  trial." 

In  Cox  V.  Kitchin.{2)  The  wife  of  one  Wells,  but  liv- 
ing in  a  state  of  open  adultery  with  a  man  of  the  name  of 
Kitchin,  was  sued  for  work  and  materials  in  fitting  up  a 
hotel  for  her  use.  The  judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  in  case  they  should  be  of  opinion 
the  defendant  was  living  in  a  state  of  open  adultery  at  the 
time  of  the  contract.  A  verdict  was  found  accordingly, 
and  on  a  nK)tion  to  set  it  aside,  on  the  ground  that  the  de- 
fendant was  not  answerable  as  ^feme  sole,  the  court  held 
this  language :  "  Motions  for  new  trials  are  governed  by 
the  discretion  of  the  court,  and  therefore  we  must  look  to 


(1)  4  Tenn  Rep.  468.  (2)  1  Bos.  &  Pul.  337.    Sapra,  303- 
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the  general  justice  of  the  case,  before  we  interpose  for 
granting  a  new  trial.  Whether  the  defendant  be  strictly 
liable  or  not,  she  has  lived  as  a/eme  sole,  reinresented  her- 
self, and  obtained  credit,  as  such.  The  defence,  therefore, 
is  dishonest  and  unconscientious,  and  on  that  ground  the 
court  oug^ht  not  to  interpose." 

In  Car  St  airs  V,  AS'/c2*n,(l)  where  the  question  arose,  whe- 
ther a  commission  of  one  half  per  cent,  upon  a  banking 
account  w^  usurious  or  not,  it  was  held  to  be  a  question 
for  the  jury,  depending  on  whether  it  may  be  ascribed  to  a 
reasonable  remuneration  for  trouble  and  expense,  or  a 
colour  for  the  payment  of  interest  above  five  per  cent,  upon 
a  loan  of  money.  Verdict  for  plaintiff,  and  motion  for  new 
trial.  And  per  Lord  Ellenborough,  Ch.  J. — "  The  verdict 
ought  to  have  effect  given  to  it,  unless  it  appears  clear  that 
the  jury  have  drawn  an  erroneous  conclusion.  The  courts 
in  granting  new  trials,  does  not  interfere,  unless  to  remedy 
some  memifest  abuse,  or  to  correct  some  manifest  error  in 
law  or  fact,"  Pointing  to  this  case,  a  rule  governing  the 
general  principle,  in  its  application  to  particular  cases,  has 
been  expressed  with  great  precision.  The  rule  as  laid 
down  is  substantially  this :  it  must  clearly  and  ma- 
nifestly appear,  that  the  jur^*^  have  given  th'-ir  verdict 
under  a  misconception  of  the  law,  or  have  given  it  believing 
what  they  ought  to  have  disbelieved,  or  disbelieving  what 
they  ought  to  have  believed.  The  rule  of  law  which  ought 
to  govern  a  particular  case,  can  always  be  ascertained ;  the 
state  of  facts  is  frequently  doubtful,  when  it  is  peculiarly 
the  province  of  the  jury  to  decide  the  question ;  and 
wherever  there  is  room  to  doubt,  the  court  will  not  grant  a 
new  trial,  because  the  inclination  of  their  opinion  is  at  va- 
riance with  the  verdict  of  the  jury. 

Jones  V.  Darch.{2)    This  was  an  action  on  a  bill  of 


(1)4  Maule  &  Sel.  192.  (2)  4  Price,  300. 
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ezehangey  drawn  by  Thomas  Aspull  on  the  defendants, 
and  accepted  by  them,  in  favour  of  William  Aspull,  and  by 
him  endcH-sed  to  one  Booth,  and  by  him  to  the  plaintifEs* 
The  defence  set  up  was.  that  in  point  of  law,  the  payee, 
uriio  was  of  course  the  first  endorser  of  the  bill,  being  an 
infeint  both  then  and  now.  was  not  entitled  to  endorse,  nor 
could,  by  his  endorsement,  give  currency  to  the  bill,  or  ren- 
der it  legally  negotiable.  But  the  cause  being  suffered  to 
proceed,  it  appeared  that  all  these  circumstances  were 
knoitm  to  the  acceptors,  (the  defendants,)  and  that  the  bill 
had  been  endorsed  before  they  accepted  it,  and  therefore 
the  jury  found  a  rerdict  for  the  plaintiff.  And  the  court 
refused  a  rule  nisi  to  set  it  aside,  saying,  that  as  fer  as  these 
defendants  were  concerned,  who  were  proved  to  have 
known  all  the  circumstances,  before  they  accepted  the  bill, 
and  as  it  appeared  from  the  evidence,  which  the  jury  be- 
Ueved,  to  have  been  their  object  to  get  all  the  money  they 
could  by  means  of  such  bills ;  they  ought  not  now  to  be 
permitted  to  avail  themselves  of  the  objection,  whatever 
weight  it  might  have  had  in  a  case  of  different  circum-- 
stances. 

So  in  Gerbier  v.  Emery ^{l)  the  court  refused  to  grant 
a  new  trial  because  the  defendant  would,  in  the  event  of  the 
same  being  granted,  compel  the  plaintiff  to  submit  to  a 
nonsuit,  in  consequence  of  a  defect  in  the  declaraticm,  and 
thus  defeat  the  justice  of  the  case.  "  If  we  were,''  say  the 
court,  "  to  grant  a  new  trial,  it  would  be  upon  the  terms  of 
permitting  the  plaintiff  to  amend,  and  to  add  a  new  count, 
so  as  to  omit  that  part  of  the  case  which  states  a  promise 
by  the  defendant — And  it  is  obvious  the  new  trial  could 
be  of  no  use  to  the  defendant  on  these  grounds."(2) 


(1)  2  Wash.  C.  C.  Rep.  413. 

(2)  Et  vide  1  Peiers,  183.    4  Day,  42.    1  Hay  w.  14.    2  Hayw. 
132.    4  Ham.  Ohio  Rep.  513. 
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3.  Nor  will  the  court  set  aside  the  verdict  in  trifling  ac- 
tions, although  the  jury  may  have  found  against  law.  By 
the  English  practice,  in  addition  to  other  suits  frivolous  in 
in  their  nature,  an  action  is  considered  as  trifling  when  the 
sum  to  be  recovered  is  under  £20.(1)  This  of  course  is 
not  meant  to  comprehend  penal,  nor  what  are  called  hard 
actions,  sounding  only  in  damages.  And,  although  in  this 
country  no  particular  class  of  cases,  nor  any  specific  sum  is 
designated,  except  in  equity,  as  infra  dignitatem  curia  ; 
yet  numerous  cases  have  occurred,  so  utterly  frivolous,  as 
to  fall  within  the  principle  of  the  rule. 

In  Barker  v.  Dixie^{2)  case  for  a  malicious  prosecution 
of  an  indictment  for  felony,  the  jury  found  for  the  plaintifl^ 
and  gave  6s.  damages.  And  upon  motion  for  a  new  trial, 
on  account  of  the  smallness  of  damages,  the  court  held 
there  could  be  no  new  trial  on  that  account ;  for  this  was 
not  a  false  verdict,  as  finding  for  the  defendant  would  be, 
and  would  subject  them  to  an  attaint. 

Li  Marsh  v.  Bower,{3)  Action  for  words.  The  defend- 
ant's wife  had  said  to  the  plaintiffs  wife,  who  had  been  a 
vritness  on  a  writ  of  inquiry,  "  You  have  forsworn  yourself 
and  your  ears  ought  to  be  nailed  to  the  pillory."  The 
words  were  fully  proved  on  the  trial ;  but  the  jury  found  a 
verdict  for  the  defendant.  Lord  Mamjieldj  who  tried  the 
cause  on  the  home  circuit,  reported,  that  he  expected  a  ver- 
dict for  the  plaintifl*,  but  with  very  small  dauiagea,  as  the 
words  were  spoken  in  lieat  and  passion,  and  never  after- 
wards repeated.  The  court  unanimously  declared  that 
they  would  not  grant  a  new  trial,  for  the  sake  of  sixpence 
damages,  in  mercy  to  tlie  plaintifif,  as  well  as  the  defendant 
And  therefore  a  rule  having  been  obtained  to  show  cause 


(1)  Vide  2  Tidd,  916.    2  Cromp.  &  Jer.  14.    5  Price,  334.    9 
Price,  59,  aDd  1  Tyrwhiti,  Index,  "New  Triads." 

(2)  2  Str.  1051.    Et  vide  Ibid.  940.        (3)  2  W.  Blacks.  85L 
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why  a  new  trial  should  not  be  awarded :  they,  without 
hearing  the  defendant's  counsel.  discHarged  the  rule.(l) 

So  in  Burton  v.  Thomps(m.{2^  On  showing  cause 
against  a  rule  for  a  new  trial,  Mr.  Justice  Foster  reported, 
that  it  was  an  action  for  a  libel ;  that  the  charge  was  prored 
by  the  plaintiff;  that  the  injury  done  tohim thereby  appeared 
upon  the  evidence  to  be  so  very  inconsiderable,  that  if  the 
jury  had  found  &r  the  plaintiflf.  he  should  have  thought  half 
a  crown,  or  even  a  much  smaller  sum,  to  have  been  suffi- 
cient ;  but  that  the  jury  had  gone  too  far,  and,  instead  of 
giving  the  plaintijBf  ver\'  small  damages,  had  found  a  ver- 
dict against  him.  Lord  Mansfield. — *^  It  does  not  follow, 
by  necessary  consequence,  that  there  must  always  be  a  new 
trial  granted,  in  all  cases  whatsoever,  where  the  verdict  is 
contrary  to  evidence  ;  for  it  is  possible  that  the  verdict  may 
still  be  on  the  side  of  the  real  justice  and  equity  of  the  case. 
Here  the  jury  have  found  for  the  defendant,  and  the  plain- 
tiff must  pay  the  costs  before  he  can  have  a  new  trial. — ^I 
do  not  think  that  we  ought  to  interfere,  merely  to  give  the 
plaintiff  an  opportunity  of  harrassing  the  defendant,  at  a 
great  expense  to  himself,  where  there  has  beeft  no  real 
damage,  ami  where  the  injury  is  so  trivial  as  not  to  deserve 
above  a  half  crown  compensation."(3) 

In  Brantingham  v.  Fay.{\)  Where,  in  an  action  of 
debt  for  a  penalty  in  a  special  agreement,  though  the  court 
were  of  opinion  that  the  plaintiff  was  entitled  to  a  verdict, 
but  no  damages  were  shown,  nor  any  rule  by  which  the 
jury  could  ascertain  the  damages,  they  refused  to  set  aside 
a  nonsuit  and  grant  a  new  trial,  merely  to  give  the  plain- 
tiff an  opportunity  to  recover  nominal  damages.(5) 


(1)  Vide  Prices,  Everitt,  1  East,  583,  in  notis, 

(2)  2  Burr.  664. 

(3)  Vide  Stevens  v.  Aldridge,  5  Price,  334. 

(4)  1  Johns.  Cas.  255.    Et  vide  3  Johns.  Rep.  239. 

(5)  Vide  Roberti  ▼.  Karr,  1  Taunt.  495. 
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And  in  Feeter  v.  Whippl€,{l)    Case  against  defendant 
sheriff  for  an  escape.     The  plaintiff  made  out  his  case, 
the  judge  charged  the  jury,  that  the  plaintiff  was  enti- 
to  recover  in  damages,  as  much  as  he  had  lost  by  the 
scape ;  and  that  they  would  be  warranted  to  find  a  ver- 
ct  for  the  plaintiff  for  $45,  the  amount  of  property  sold 
n  the  executions.     The  jury  found  a  verdict  for  the  de- 
%ndant.  A  motion  was  made  to  set  aside  the  verdict^  which 
as  submitted  to  the  court  without  argument.     Per  Our 
— ".The  action  is  sounding  in  tort,  the  sum  in  contro- 


ersy  smaU,  the  value  of  the  prisoner's  property  imcertain, 
nd  the  evidence  on  that  point  contradictory ;  it  is  not  a 
for  a  new  trial." 
So,  in  Hurtin  v.  Hopkins.{2)     Action  for  a  Ubel,  and 
roof  for  the  plaintiff  complete.     The  judge  charged  the 
ury  that  the  publication  was  libellous,  and  that  the  defend- 
t,  having  wholly  failed  in  his  justification,  the  plaintiff 
^^jvas  entitled  to  a  verdict.     The  jury  found  a  verdict  for 
defendant.     A  motion  was  made  to  set  aside  the  ver- 
and  for  a  new  trial.     Per  Curiam — "  The  general 
:xule  is  not  to  grant  a  new  trial,  in  actions  of  this  nature 
^^;irhen  the  verdict  is  for  the  defendant,  and  there  is  no  other 
^[Tound  for  the  motion  than  that  the  jury  have  misunder- 
stood or  disregarded  the  evidence. — The  case  before  us 
^^¥as  not  that  of  a  very  aggravated  libel,  nor  were  the 
<»ses,  in  general,  of  that  character  to  which  the  rule  has 
l)een  aj^lied.   A  jury  would  rarely,  in  a  gross  case  of  defii- 
siation,  find  a  verdict  against  the  plaintiff;  if  they  did  it 
^ould  be  pretty  good  evidence  of  prejudice,  partiality  or 
corruption.    The  court  do  not  mean  to  lay  down  a  rule 
for  such  extreme  cases,  but  they  certsdnly  would  not  be 


(1)  8  JohDg.  Rep.  369.  (2)  9  Johns.  Rep.  36. 
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justified,  by  the  precedents,  to  interfere  in  the  present 
cafie."(l) 

And  in  ex  parte  Baily^{2)  on  an  application  for  a  man- 
damusy  the  court  having  intimated  that  they  would  hold 
the  courts  below  to  the  discharge  of  their  duty  in  extreme 
cases,  and  would  correct  their  decisions,  where  their  discre- 
tion has  been  abused,  say,  in  conclusion — "  Even  where  a 
verdict  is  plainly  against  law,  the  court  may  many  times 
properly  deny  a  new  trial ;  as,  if  the  controversy  be  very 
trifling  in  its  nature,  or  contemptible  in  amount."(3) 

In  Vermont,  in  Bullock  v.  Beachy{i)  the  court  adopts 
these  positions,  that  a  new  trial  will  not  be  granted  on  the 
ground  of  new  discovered  evidence,  if  such  evidence  be 
merely  cumulative ;  neither  will  a  new  trial  be  granted, 
unless  the  court  be  of  opinion  that  injustice  has  been  done 
by  the  verdict ;  nor  will  a  new  trial  be  granted  where  the 
amount  in  controversy  is  trifling.(5) 

4.  But  where  an  important  principle  is  involved,  and  the 
verdict  is  to  be  followed  by  serious  consequences  to  the  party 
against  whom  it  is  found,  if  against  law,  a  new  trial  will 
be  granted,  without  regard  to  the  amount,  or  any  other  col- 
lateral matter. 

Tliis  rule  is  sufficiently  illustrated  in  the  case  of  Lent  v. 
Miln^{6)  where  the  jury  found  for  the  defendant,  although 
the  plaintiflfs  case  was  clear.  Burroughs  J.,  cites,  with 
approbation,  a  saying  of  Justice  BuUer,  that  the  courts 
would  not  permit  a  jury  to  find  contrary  to  the  fiw^ts  of  the 
case. 


(1)  Vide  4  Marsh.  Kent.  Rep.  450.  546.        (2)  2  Cowen,  479. 

(3)  Vide  5  Johns.  Rep.  137.     10  Johns.  Rep.  447. 

(4)  3  Verm.  Rep.  73. 

(5)  Vide  post,  "  Smallness  of  Damages,"  Chap.  XII. 

(6)  4  Bingham,  195.    Supra,  p.  123.    £t  vide  Verwm  ▼.  JBTam- 
Acy,  2  Term  Rep.  113. 
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So,  in  Turner  v.  Lewi8.{\)  Gurney  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evidence, 
and  the  opinion  of  the  learned  judge  before  whom  the 
cause  was  tried.  It  was  an  action  of  trespass  for  entering 
the  plaintiffs  close,  and  cutting  down  trees.  Defendant 
pleaded  the  general  issue,  and  libenim  tejiementum,  which 
was  denied  in  the  replication.  The  question  upon  the  trial 
was,  as  to  the  exact  line  of  boundary  in  a  fence  between 
the  plaintilFs  and  the  defendant's  land,  and  whether  the 
trees  were  on  the  plaintiff's  or  the  defendant's  side.  The 
jury,  after  a  view  of  the  locun  in  quo,  found  a  verdict  for 
the  plaintiff,  for  the  value  of  the  trees  cut  down,  and  taken 
away  by  the  defendant.  The  court,  after  inquiring  what 
was  the  amount  of  the  damages  found  by  the  jury,  and 
ascertaining  that  they  were  under  £20,  suggested  that  the 
smallness  of  the  damages  might  afford  an  answer  to  the 
application;  but,  upon  Gurney's  observing,  that  as  the 
action  was  brought  for  the  purpose  of  trying  a  right  of  a 
permanent  nature,  and  which  might  become  the  subject  of 
future  litigation,  this  case  was  not  affected  by  the  general 
rule,  that  a  new  trial  is  not  to  be  granted  where  the  dama- 
ges are  under  £20;  the  court  assented  to  that  propositioUi 
and  granted  a  rule  nisi. 

And  the  court  will  order  a  new  trial  on  questions  de- 
ciding important  rights,  where  the  judge  expressed  an  opi- 
nion on  the  trial  contrary  to  the  verdict,  although  he  after- 
irards  report,  that  he  was  not  dissatisfied  with  the  finding 
of  the  jury.  As  in  the  Earl  of  Mountedgecombe  v.  Sy- 
m(ms.{2)  The  plaintiff  had  brought  an  action  on  the  case 
fcr  diverting  a  water  course.  The  jury  found  a  verdict 
for  the  plaintiff.  The  defendant  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  finding  by  the  jury  was 
adverse  to  the  direction  of  the  judge.    The  judge  reported 


(1)  1  Chitty'8  Rep.  265.  (2)  1  Price,  278. 
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dial  on  tbe  pan  of  the  (Jaintifl  it  was  proved  that  the  an- 
cient bed  of  the  water  lav  between  the  two  estates.  The 
defendant  answered  that,  by  proof  that  the  stream  had 
been  diverted  since  the  year  179<).  and  proved  that  he  had 
tised  it  to  work  a  lead  mine  tiU  1^4)3.  when  the  woil^  oeaaed : 
and  that  as  soon  as  the  mine  was  re-opened,  he  again  era- 
jrioyed  the  water  as  before.  The  judge  then  observed,  that 
during  the  trial  his  inclination  was  in  favour  of  the  de- 
fendant, and  that  had  he  been  on  the  jarV;  he  dioold  ao 
have  found :  but  he  added  that  he  was  not  dissatisfied  with 
the  verdict  as  it  stood.  Thf/mpson,  chief  baron,  having 
stated  the  case — **  This  question  is.  whether  the  pnqierty 
in  this  water  belongs  to  one  party  or  the  other,  and  is  cer- 
tainly one  of  very  considerable  importance  to  their  interest, 
as  the  verdict  of  the  jury  will  have  the  effect  of  concliunvely 
deciding  the  right  on  all  future  occasions ;  and  therefore 
we  think  that  it  ought  to  go  down  to  another  trial.''(l)  And, 
although  in  ordinary  cases,  the  ignorance  or  neglect  of 
cotmsel  will  be  visited  on  their  cUent,  as  we  have  seen,  yeC 
where  the  verdict  would  prove  decisive  of  his  rights, 
to  the  irreparable  injury  of  the  party,  the  court  will  inter- 
pose, unless  the  counsel  expressly  waive  the  principle  of 
law,  which  would  have  protected  his  client.     As, 

In  the  Queenv,  Corporation  of  Hehton.{2)iheqaesi6xxL 
was,  whether,  if  upon  a  trial  a  point  in  law  be  started  by 
die  judge,  and  the  counsel  do  not  take  it  up,  but  insist 
upon  other  facts,  which  are  found  against  them,  whereas, 
had  the  counsel  insisted  upon  the  matter  of  law  stirred  by 
die  judge,  the  verdict  must  have  passed  for  them,  this  issuf- 
ficientcause  to  move  for  a  new  trial.  Parker,  Ch.  J. — "The 
question  in  this  case  I  take  to  be  tliis,  whether  we  are  so 
bound  down  by  forms  of  law,  as  that,  though  we  see  a  ver- 
dict given  contrary  to  a  point  of  law,  which  the  judge 


(1)  Vide  11  Price,  736.  (2)  10  Mod.  202. 
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himself  took  notice  of,  and  yet  for  want  of  the  eonnseli* 
doing  their  duty  to  their  client,  was  not  insisted  npon,  we 
cannot  grant  a  new  trial.  When  a  point  of  law  arises, 
whether  the  counsel  insist,  or  do  not  insist  upon  it,  the 
judge  is  bound  to  direct  the  jury  accordingly.  But  yet  if 
the  supporting  of  this  verdict  be  of  no  more  ill  consequence 
than  in  point  of  costs,  and  the  party  has  another  remedy 
left  him,  then  I  am  of  opinion  that  the  party  ought  to  suf- 
fer for  the  neglect  of  his  counsel.  But  if  the  verdict  binds 
and  concludes  the  right  of  the  party,  then  I  think  it  hard 
that  the  party  should  lose  his  right  by  a  mistake  or  slip  of 
the  counsel. — There  must  be  no  new  trial,  and  I  so  far  as- 
sent to  my  brothers,  that  though  a  verdict  should  leave  the 
party  remediless,  yet  if  the  counsel  do  not  only  not  insist, 
bat  expressly  waive  it,  that  then  there  ought  to  be  no  new 
trial." 

6.  It  is  a  general  rule,  with  but  few  exceptions,  that  in 
pencU  and,  what  are  denominated,  hard  actions,  the  court 
will  not  set  aside  the  verdict,  if  for  the  defendant^  although 
there  may  have  been  a  departure  from  strict  law,  in  the  find- 
ing of  the  jury.(l)    Thus, 

In  Sparks  v.  Spiccr.{2)  One  was  ordered  by  the  judge 
of  assize  to  be  hanged  in  chains ;  the  officer  hung  him  in 
privato  solo.  The  owner  brought  trespass;  and  npon 
not  guilty,  the  jury  found  for  the  defendant ;  and  the  court 
would  not  grant  a  new  trial,  it  being  done  for  convenience 
of  place,  and  not  to  affiront  the  owner. 

So  in  Dunkly  v.  Wade,{^)  in  case  for  negligently  keep- 
ing his  fire.  A  verdict  was  found  for  the  plaintiff,  and  a 
new  trial  granted.  But  Per  Curiam* — '^  Had  a  verdict  been 


(1)  Vide  post,  "  Hard  Actions,"  Chap.  XIV. 

(2)  2  Salk.  648.  (3)  Ibid.  653. 
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for  the  defendant,  we  would  hardly  have  granted  a  new  «.««..| 
because  it  is  a  hard  action." 

In  Reavely  v.  Mainwaring,{l)  Action  for  taking  plaiur 
tiflPs  apprentices  away  forcibly.  It  appeared  the  boys  had 
been  picked  up  by  a  press  gang,  headed  by  Walker,  one  of 
the  defendants,  but  went  with  their  own  consent.  Aquestion 
arose,  whether  an  action  trespass  vi  et  armis  would  Ue^ 
for  it  was  said  there  was  no  force.  On  the  other  hand,  it 
was  urged  the  sending  the  press  gang  was  sending  a  foroe. 
The  jury  found  all  the  defendants  not  guilty.  On  a  motkui 
for  a  new  trial,  Lord  Ma^isfield^  who  tried  the  cause,  said, 
'^  I  thought  then,  and  now  think,  that  Walker  was  liable  to 
this  action,  because  he  sent  a  force,  a  press  gang  to  take 
them.  As  to  the  justices,  there  was  no  colour  to  maintain 
the  action  against  them.  A  special  jury  of  gentlemen  found 
all  the  defendants  not  guilty.  I  think  they  ought  to  ha?e 
found  Walker  guilty,  upon  the  evidence.  Yet  it  would 
have  been  very  hard  if  Walker  had  suffered  for  his  befasa- 
viour  on  this  occasion,  because  he  seems  to  have  acted  with 
good  intentions.  Therefore  I  think  there  ought  not  to  be  a 
new  trial."    And  by  the  whole  court  a  new  trial  refused. 

In  Ranston  v.  Etteridge.{2)  Action  against  a  post- 
master, for  penalties.  The  plauitiff's  case  was  cleaily 
established,  but  the  jury  found  for  the  defendant ;  and 
motion  for  a  new  trial,  on  the  ground  that  the  verdict 
against  law,  per  Abbott,  Ch.  J. — "  Without  saying  that  the 
hands  of  the  court  are  in  all  cases  tied  down,  I  must  sty 
thus  much,  that  the  court  will  not  interfere  without  expiesi 
proof  of  misconduct  in  the  jury,  and  none  such  is  here.  1 
think  they  were  mistaken,  but  that  is  not  sufficient.  They 
were  mistaken,  because  this  was  a  matter  of  directioQ  in 
revenue  law,  and  the  provisions  of  that  law  were  intended, 
and  have  been  always  held,  to  exclude  all  questions  of  in* 


(1)  3  Bon.  1306.  (2)  2  Chitty's  Rep.  273. 
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tention.  That  was  their  object.  Perhaps  the  jury  thought 
there  was  no  intention  of  fraud ;  that  was  wrong,  but  was 
no  misconduct."    A  new  trial  was  refused.(l) 

It  may  be  proper  to  add,  that  of  this  class  of  cases,  slan- 
der is  emphatically  one,  where  the  court  will  rarely  dis- 
turb the  verdict  if  for  the  defendant,  although  against  law. 
Indeed,  it  appears  to  have  been  regarded  at  one  time  as  a 
rule  so  general,  as  hardly  to  admit  of  an  exception.  "  The 
court,"  says  Holt,  Ch.  J.,  "  never,  or  very  rarely  grant  new 
trials  in  actions  for  words."(2)  This  subject  will  be  more 
fully  discussed  in  its  proper  place.(3) 

In  all  cases,  however,  much  stress  is  laid  on  the  opinion 
of  the  judge  who  tried  the  case  ;  if  he  is  satisfied  with  the 
verdict  upon  reflection,  although  against  his  charge,  a 
new  trial  will  generally  be  refused.  As  in  Cfreen  v. 
JSpeakma7L^\i)  Action  of  assumpsit  for  use  and  occu- 
pation, and  verdict  for  the  defendant,  contrary  to  the 
opinion  of  the  judge,  who  expressed  his  surprise  at  the 
result.  Vavghan  applied  for  a  rule  nisi,  that  this  verdict 
might  be  set  aside,  and  a  new  trial  granted.  One  ground 
'was,  that  the  verdict  was  directly  contrary  to  the  opinion 
of  the  learned  judge.  But  the  judge  having  manifested  no 
dissatisfaction,  upon  reflection,  the  court  observed,  that 
although  it  was  a  general  rule,  that  they  would  not  inter- 
fere in  cases  where  the  damages  did  not  exceed  £20 ;  and 
that,  notwithstanding  that  rule  might  be  dispensed  with  on 
particular  occasions,  still  as  the  verdict  in  question  did  not 
appear  to  have  been  given  on  a  mistake  of  law,  although 
in  opposition  to  the  charge,  there  was  no  ground  whatever 
for  the  present  application. 

And  in  Cain  v.  Hend€rson.{6)    The  defendant  moved 


(1)  Vide  3  Wils.  59.    4  Maule  &  Sel.  337.    1  Bam.  &,  Aid.  63. 

(2)  2  Salk.  644.        (3)  Vide  post, «  Hard  Actions,"  Chap.  XIV, 
(4)  8  Moore,  339.  (5)  2  Binney,  108. 
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fi>r  a  new  trial  in  the  circuit  court,  which  was  refiisedi  and 
he  appealed  for  various  causes.  Judge  Yeates^  upon 
reporting  the  case,  said  that  he  was  not  dissatii^ed  wifh 
the  verdict ;  and  the  court  thereupon  remarked,  that  as  to 
the  point,  that  the  verdict  was  against  evidence,  it  must  be 
a  very  strong  case  indeed,  which  would  induce  them  to 
order  a  new  trial,  where  the  judge  who  tried  the  cauas 
was  not  dissatisfied  with  the  verdict.(l) 

But  if  the  judge  who  presided  at  the  trial  expresses  his 
dissatisfisLCtion  with  the  finding  of  the  jury,  it  will  indiice 
the  court,  at  least  in  doubtful  cases,  to  direct  the  cause  to  be 
sent  to  another  jury  for  re-consideration. 

In  Willis  v.  Farrer,{2)  there  was  a  verdict  for  the  plain- 
tiff, and  the  defendant  moved  for  a  new  trial.  Ope  ground 
was,  that  the  finding  of  the  jury  was  against  the  opinion  of 
the  judge,  who  was  about  to  comment  upon  the  evidence 
in  favour  of  the  defendant,  when  stopped  by  the  jary, 
who  instantly  rendered  a  verdict  against  his  opinion  ;  and 
for  this  cause  a  new  trial  was  granted. 

So  in  Pringle  v-  Gaw.{2)  Action  in  ejectment  brou|{ht 
for  eight  inches  of  ground.  The  case  before  the  jory 
turned  entirely  on  matters  of  fact  involving  a  question  of 
boundary.  The  verdict  was  for  the  defendant,  and  the 
plaintiff  now  moved  for  a  new  trial,  on  the  ground  that  it 
was  ag^nst  the  evidence  and  the  charge  of  the  court 
Oibson^  J.,  before  whom  the  case  was  tried  at  nisi  prim, 
having  declared  that,  in  his  opinion,  the  verdict  was  grea(> 
ly  against  the  evidence  and  the  justice  of  the  case,  the 
court,  after  having  heard  counsel  in  behalf  of  the  defend- 
ant, ordered  a  new  trial,  without  hearing  plaintifi^s  counsel 
in  support  of  the  motion. 


(1)  Et  vide,  2  Serg.  &  Rawle,  119.    7  Ibid.  457. 

12)  3  Yocuige  <&  Jeivis,  264.  (3)  6  Serg.  A  Rawle,  89a 
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6.  When  the  plaintiff  would  be  entitled  to  the  benefit  of 
the  verdict  in  another  form  of  action,  the  court  will  not 
tumhim  round,  by  setting  aside  the  verdict,  upon  the  ground 
that  he  has  not  framed  his  action  with  technical  preci- 
sion.(l) 

Foxcroft  V.  Devonshire.{2)  This  matter  came  before 
the  court  upon  a  motion  for  a  new  trial,  on  the  ground  of 
a  misdirection  by  the  judc^e  who  tried  the  cause.  It  was 
an  action  of  cissumpsit,  brought  for  moneys  had  and  re- 
ceived by  the  defendants,  to  the  use  of  the  plaintiffs  as  as- 
signees of  a  bankrupt.  The  defendants  pleaded  non  as- 
sumpsit^ and  issue  was  joined  thereon.  The  cause  was 
tried  before  Mr.  Justice  Noel^  and  a  verdict  found  for  the 
plaintiff,  with  which  the  judge  declared  himself  satisfied. 
Lord  Mansfield,  in  delivering  the  opinion  of  the  court,  on 
a  motion  to  set  aside  the  verdict,  said,  that  the  counsel  for 
the  plaintiff  had  urged  as  a  preliminary  point,  that  the  de- 
fendants were  guilty  of  a  fraud  in  paying  bills  of  exchange 
drawn  upon  them  by  the  bankrupt. — "  Upon  this  prelimi- 
nary point  only,"  observes  his  lordship,  "  it  was  left  to  the 
jury,  and  upon  this  point  only  they  found  their  verdict 
Upon  hearing  all  the  evidence  they  were  of  opinion,  that 
the  transaction  was  fraudulent  on  the  part  of  the  defend- 
ants, and  they  gave  a  verdict  for  the  plaintifis  for  the  whole 
XDoney,  deducting  only  the  commission  due  to  the  defend- 
ants, and  the  expenses  of  the  sale  of  the  goods.  Though 
the  ground  of  the  verdict  should  be  wrong,  yet,  if  it  clear- 
ly appeared  to  us  now,  that  upon  the  whole  no  injustice  had 
been  done  to  the  defendants,  or  if  it  clearly  appeared  to  us 
BOW,  that  the  plain tifis,  by  another  form  of  action,  could  re- 
cover all  they  have  got  by  this  verdict,  we  think  the  court 
ought  not  to  grant  a  new  trial." 

The  rule  was  recognised  and  illustrated  in  Aylett  v 


(1)  Vide  supra,  p.  341.  (2)  2  Burr.  931. 
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Lau>e.{l)  Debt  on  muluatus,  for  £200,  and  nil  dAei 
pleaded.  On  the  trial,  before  De  Grey,  Ch.  J.,  there  was 
proof  that  the  loan  was  for  £100,  and  on  motion  for  anew 
trial,  the  court  refused  to  grant  it,  on  the  ground  that,  though 
the  verdict  was  irregular,  justice  had  been  done. 

And  where  the  plaintiff  has  recovered  a  verdict  for  a  sum 
of  money,  composed  of  several  items,  some  of  which  he  was 
not  in  strict  law  entitled  to  recover  under  the  declaraticm  in 
that  form  of  action,  but  which  he  would  be  clearly  entided 
to  recover  by  declaring  in  a  different  form,  the  court  will 
not  reduce  the  damages.  Mayfield  v  Wadsley,{^)  inde- 
bitatus assumpsit.  Plea,  general  issue,  and  verdict  ix 
plaintiff.  A  rule  nisi  was  obtained  for  entering  a  uonBuit, 
on  several  grounds — that  no  evidence  of  part  performance 
of  the  contract,  by  the  defendant,  had  been  shown ;  and 
that  if  even  there  were  part  performance,  still  this  action 
was  not  maintainable  within  the  fourth  section  of  the 
statute  of  frauds,  the  contract  being  subsidiary  to  a  con- 
tract relating  to  the  sale  of  an  interest  in  land.  On  the 
latter  point,  Abbott,  Gh.  J.,  after  disposing  of  the  question 
of  nonsuit,  observes — "Supposing  that  the  plaintiff  cannot 
recover  the  residue  on  a  declaration  for  crops  bai^ained 
and  sold,  founded  on  the  original  contract,  on  the  ground 
that  it  is  void  by  the  statute  of  frauds,  yet  I  think  he  maj 
recover  on  a  declaration,  stating  that  the  defendant  was 
indebted  for  the  value  of  crops  sown  by  the  plaintiff  on  land 
in  his  possession,  and  which  the  defendant  was  allowed  to 
take,  and  for  which  he  promised  to  pay.  If  the  plaintiflT 
is,  in  strict  law,  entitled  to  recover  part  of  his  demand  in 
this  action,  and  in  another  form  of  action  would  be  en- 
titled to  recover  the  residue,  we  ought  not  to  reduce  the 
damages  in  this  case,  for  this  would  only  have  the  eflbct 


(1)  2  W.  Blacks.  1221.  .    (2)  3  Bam.  &  Cres.  367. 
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>f  putting  both  parties  to  further  expense,  when  the  final 
result  must  be  the  same."(l) 

So  in  Smith  v.  Elder. {2)  Special  action  on  the  case, 
brought  against  the  defendant  for  putting  on  board  of  an 
American  vessel,  bound  from  New- York  to  Scotland,  goods 
which,  by  the  laws  of  Great  Britain,  were  prohibited  from 
being  imported  into  that  country  in  foreign  vessels,  in  con- 
sequence of  which  the  plaintiff's  vessel  was  seized,  and  the 
master  compelled  to  pay  a  large  sum  of  money  to  procure 
her  release.  There  was  a  verdict  for  the  plaintiff,  and  a 
motion  for  a  new  trial,  one  ground  of  which  was,  that  as 
the  plaintiff  had  declared  in  tort  the  evidence  was  not  suf- 
ficient to  prove  it  inasmuch  as  an  action  for  a  misfeasance, 
or  tort  cannot  be  maintained  for  an  act  done  merely  in  con- 
travention of  the  revenue  laws  of  Great  Britain.  Upon 
this  point  the  court,  per  Van  Ness,  J.,  observes — "  The  de- 
fendant cannot  avail  herself  of  the  first  ground  on  a  mo- 
tion for  a  new  trial.  If  the  plaintiff  has  not  disclosed  in  his 
declaration,  a  cause  of  action,  cognizable  by  this  court,  that 
tnust  be  taken  advantage  of  in  another  way. — But  I  think, 
Lf  this  objection  were  permitted  to  be  urged,  on  a  motion 
for  a  new  trial,  that  it  comes  too  late." 

So  in  Van  Slyck  v.  Hogeboom.{3)  Action  of  debt  for 
the  escape  of  one  Van  Alstyne,  who  had  been  surrendered 
by  his  bail,  not  in  execution;  the  defendant  was  permitted 
to  show  the  insolvency  of  Van  Alstyne  in  mitigation.  The 
jury  found  a  verdict  for  the  plaintiff,  not  for  the  debt,  but 
for  six  cents  damages  and  no  more.  Per  Cvriam, — "  The 
action  here  was  misconceived  under  the  statute ;  debt  for 
an  escape  lies  only  when  the  prisoner  is  in  execution. — The 
action  therefore  for  the  escape,  in  this  case,  ought  to  have 
been  an  action  upon  the  case,  in  which  the  measure  of 


(1)  Vide  8  Mass.  Rep.  336.    1  Ham.  Ohio  Rep.  168. 

(S)  3  Johns.  Rep.  105.  (3)  6  Johns.  Rep.  270. 
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damages  is  open  to  the  investigation  of  the  juiy,  and  not 
in  action  of  debt,  in  which  the  whole  judgment  is  to  be  re- 
covered,  or  nothing.  But  as  the  defendant  was  here  per- 
mitted to  avail  himself  of  every  defence,  equally  as  if  the 
action  had  been  case,  and  not  debt,  and  as  only  nominal 
damages  have  been  recovered,  it  is  unnecessary  to  set  aside 
the  verdict,  merely  for  the  sake  of  giving  the  defendant  an 
opportunity  of  getting  rid  of  the  suit;  for  as  the  verdict 
stands,  the  defendant  will  recover  costs." 

So  in  Cogswell  v.  JBro?^n,(l)  cited  above,  where  the 
objection  was  taken  to  the  form  of  action,  insisting  it  ought 
to  have  been  trespass  and  not  assumpsit.  The  court  say 
substantial  justice  has  been  done,  and  the  court  will  not 
turn  the  party  round  upon  a  formal  objection. 

And  in  Booden  v.  Ellis,{2)  Trover  for  cord  wood.   The 
evidence  clearly  showed  the  action  was  misconceived  ;  bat 
the  court  said,  that  although  the  form  of  action  adopted  in 
this  case  was  liable  to  many  objections  under  the  particu- 
lar  circumstances,  they  were  all  agreed,  that  when  justice 
had  been  done  in  the  form  of  an  action,  upon  which  the 
verdict  had  been  found,  it  was  not  in  their  discretion,  nor 
were  they  required  by  the  agreement  of  the  parties,  to  dis- 
turb the  verdict  upon  a  question  of  form  only,  and  especial- 
ly where,  in  adjusting  the  demand,  the  defendant  had  every 
advantage  which  he  could  have  had,  under  any  other  fono 
of  action.(3) 


^(1)  1  Mass.  Rep.  237.  (2)  7  Mass.  Rep.  507. 

(3)  Vide  Livingston  v.  Harman^  9  Mart.  Louis.  Rep.  657,  vA 
Bush  V.  CrUchfieldy  4  Ham.  Ohio  Rep.  117. 


CHAPTER  XI. 

VERDICT    AGAINST    EVIDENCE. 

Facts  are  peculiarly  the  province  of  the  jury.  Whe- 
ther the  proof  offered  be  competent,  is  for  the  court — ^whe- 
ther it  be  sufficient,  when  produced,  is  for  the  jury.  Ad 
qtiestionem  leg'is,  judices,  ad  questionetn/acti,  juratoreSj 
respondent.  But  in  weighing  the  testimony,  the  passions 
and  prejudices  of  the  jury  are  apt  to  mingle,  or  from  igno- 
rance or  misapprehension,  or  mere  obstinacy,  they  may 
arrive  at  a  result,  directly  at  variance  with  the  truth  of  the 
testimony.  The  verdict  ought  to  be,  as  the  name  implies, 
the  very  enunciation  of  truth.  But  it  is  not  always  so.  It 
is  frequently  bottomed  upon  a  superficial  and  partial  exa- 
mination of  the  testimony,  and  announces  a  result,  directly 
repugnant  to  the  evidence,  as  a  whole.  It  is  then  a  ver- 
dict against  evidence,  and  calls  for  the  interposition  of  the 
court.  To  permit  it  to  remain,  would  be  to  sanction  injus- 
tice ;  and  to  deny  the  court  the  power  to  correct  the  fla- 
grant abuses  of  the  jury,  would  be  to  bring  the  administra- 
tion of  justice  into  contempt,  and  render  the  boasted  trial  by 
jury,  a  great  public  evil.  The  courts  have  the  power  to 
correct,  and  are  in  the  constant  habit  of  exercising  it,  on 
this  ground,  limited  only  by  their  own  discretion,  guided  by 
such  precedents  as  experience  has  furnished.  Although, 
owing  to  the  ever  varying  aspect  of  cases,  it  is  impossible 
to  reduce  the  practice  on  this  head  to  rules  of  imiversal 
application,  yet  we  are  not  without  some  well  settled  prin- 
ciples, forming  the  outlines,  and  giving  consistency  to  this 
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very  prolific  source  of  judicial  decision.  These  rules  var7 
with  the  degrees  of  evidence,  as  they  are  graduated  by  suc- 
cessive decisions,  from  the  point  of  incredibility  to  that  of 
moral  certainty ;  and  as  the  truth  of  the  finding  advances 
or  recedes,  the  decision  avoids,  modifies,  or  afiirms  the  ver- 
dict. 

It  may  be  regarded  as  a  proposition,  containing  a  rule 
of  universal  application,  and  one  instar  omnium-j  that 
where  an  issue  of  fact  is  fully  and  fairly  submitted  upon  its 
merits,  and  the  jury,  in  the  free  exercise  of  a  sound  judg- 
ment, pass  upon  it,  their  verdict  shall  stand.(l)  The  con- 
verse of  the  proposition  holds,  that  where  the  merits  aie 
not  fully  submitted,  or  are  wholly  overlooked,  or  but  par- 
tially noticed  by  the  jury,  and  they  find  manifestly  against 
evidence,  or  the  weight  of  evidence,  or  the  equity  of  the  case, 
justice  requires  that  the  verdict  should  not  be  permitted 
to  stand. 

The  great  diflSculty  that  presents  itself  in  every  attempt 
to  enforce  these  general  positions,  is,  tosufficiently  guard  the 
province  of  the  jury  against  encroachment,  to  leave  them 
in  possession  of  their  rights  uncontrolled,  on  questions  of 
fact,  and  yet  prevent  the  triumph  of  injustice.  To  accom- 
plish this,  and  at  the  same  time  to  extend  relief,  numerous 
distinctions  have  been  taken,  accompanied  with  decbions 
constituting  the  outlines  of  a  practice,  intended  to  govern 
the  courts  in  all  similar  cases: 

1.  Where  the  case  has  never  been  fully  submitted  on  its 
merits,  or  the  verdict  is  bottomed  upon  a  partial  view  of 
the  testimony,  and  therefore  clearly  unjust,  it  will  be  set 
aside,  and  a  new  trial  granted. 

lyAyrolles  v.  Howard.{2)  Trespass  by  the  lord  of  a 
manor  against  the  commoner  for  spoiling  his  peat.    Plea, 

(1)  2  Arch.  Prac.  222.    Gra.  Prac.  514.         (2)  3  Bun.  ]38& 
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a  justification  under  a  right  of  common.  Replication,  de 
injuria  stia  propria  absque  tali  causa.  The  principal 
question  at  the  trial  was,  whether  the  plaintiff  could,  upon 
this  issue,  give  in  evidence^that  there  was  a  sufficiency  of 
common  left.  The  judge  was  of  opinion  that  on  this  issue 
he  could  not.  The  court  now  concurred  in  the  same  opi- 
nion. But,  however,  as  it  appeared  that  the  merits  had 
never  been  fully  tried,  they  thought  that  the  present  ver- 
dict for  the  defendant  should  be  set  aside,  and  a  new  action 
brought  by  the  commoner  against  the  lord,  in  which  all 
the  matters  insisted  upon  might  be  given  in  evidence  ;  for 
both  sides  declared  a  desire  to  have  the  real  merits  fairly 
and  fully  tried. 

So,  Rex  V.  Malden.{\)  Information  in  the  nature  of  a 
quo  warranto,  to  show  by  what  authority  the  defendant 
claimed  to  be  bailiff  of  Maiden,  and  verdict  against  defend- 
ant. It  was  now  moved  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted.  There 
were  in  all  five  issues ;  but  the  two  first  were  quite  out  of 
the  case.  The  present  question  turned  upon  the  third, 
fourth,  and  fifth  issues ;  which  were  found  for  the  prose- 
cutor, by  the  judge's  opinion  ;  but  were,  at  the  trial,  agreed 
to  be  subject  to  the  opinion  of  this  court,  the  judge  giving 
the  defendant  leave  to  move  for  a  new  trial.  It  appeared 
that  a  majority  of  the  aldermen  and  burgesses  were  pre- 
sent, and  that  the  defendant  was  sworn  into  office  before 
the  presiding  officer,  and  also  before  two  others,  who  had 
no  authority  to  swear  him,  and  this  became  the  chief  point 
on  the  defendant's  motion.  This  point  was  urged,  on  the 
ground  that  the  swearing,  which  was  not  in  the  issue,  had 
been  put  forth  as  the  main  issue,  to  the  exclusion  of  the 
election  of  the  defendant,  which  ought  to  have  been  the 
only  issue ;  and  upon  this  ground,  that  the  true  question 


(1)  4  Burr.  2135. 
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bad  never  been  submitted  to  the  jury,  a  new  trial  was 
granted.(l) 

So,  in  Farrant  v.  Olmlus^{2)  where  the  jury  found  ar- 
bitrary damages,  instead  of  the  increased  rent,  which  was 
the  measure  of  damages  by  agreement,  and  to  which  the 
evidence  properly  applied.  It  is  true,  the  verdict  was 
against  law,  but  it  was  also  against  evidence ;  and  both 
causes  combining,  although  it  was  urged  that  the  motion 
should  be  granted  on  payment  of  costs,  the  court  made  the 
rule  absolute  generally. 

And  in  Mumford  v.  Smith,{Z)  Action  on  a  policy  of  in- 
surance, on  the  cargo  of  the  sloop  Mary,  and  claim  for  a 
total  loss,  and  the  jury  rendered  a  verdict  accordingly. 
The  defendant  moved  for  a  new  trial.  The  opinion  of  the 
court,  delivered  by  Livingston^  J.,  sufficiently  states  the 
testimony  at  the  trial — "  It  is  conceded  tli^t  the  right  to 
recover  cannot  exist,  unless  the  vessel,  at  the  time  of  sail- 
ing on  the  voyage  insured,  was  seaworthy ;  that  her  not 
being  so  will  affect,  as  well  an  innocent  shipper  of  goods, 
as  the  owner  of  the  vessel.  This  is  certainly  so,  and  how- 
ever hard  the  law  may  bear  on  persons  of  this  description, 
the  underwriter  is  entitled  to  the  full  benefit  of  it,  and  ought 
not  to  be  held  to  payment  when  this  implied  warranty  has 
been  violated.  Whether  such  has  been  the  case  is  princi- 
pally a  question  of  fact,  and  we  would  not  willingly  disturb 
a  verdict  given  against  an  assurer  of  goods  on  a  defence 
of  this  kind,  where  there  had  been  a  contrariety  of  testi- 
mony, or  where  the  proofs  were  nearly  in  equilibria  ;  per- 
haps not,  imless  their  decision  was  most  manifestly  against 
the  whole  of  the  evidence — such  we  think  is  the  case  here. 
No  one  who  reads  the  testimony  can  hesitate  in  saying, 
that  the  breaking  up  of  this  voyage  was  not  occasioned  by 


(1)  Vide  1  Monroe,  262.    4  Ibid.  480. 

(2)  3  Bam.  &.  Aid.  692.    Supra,  p.  331.        (3)  1  Caints,  520. 
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any  one  of  the  perils  insured  against.  The  Mary  must 
then  either  not  have  been  seaworthy  when*  she  left  New- 
York,  or  so  &r  decayed  as  to  require  repairs  at  an  interme- 
diate stage  of  the  voyage,  which  it  was  either  impracticable 
to  give  her,  or  which  would  have  cost  more  than  she  would, 
when  repaired,  have  sold  for.  In  either  case,  the  defend- 
ant is  not  liable.  Our  opinion  is,  that  this  is  a  verdict  pal- 
pably against  evidence,  which  established,  beyond  a  doubt, 
the  innavigability  of  the  vessel,  and  that  a  new  trial  must 
therefore  be  had."(l) 

In  Jackson  v.  Parker, {2)  A  new  trial  was  granted,  as 
well  because  the  verdict  was  against  evidence  as  against 
law.  It  appeared  that  Parker,  the  elder,  being  in  failing 
circumstances,  transferred  the  property  in  question  to  the 
son,  the  defendant,  for  an  alleged  valid  consideration ;  and 
shortly  thereafter  the  judgment  creditor  sold  all  the  right, 
title,  and  interest,  of  the  elder  Parker  in  the  premises,  to 
the  lessor  of  the  plaintiff.  The  judge  charged,  and  the 
jury  found  for  the  defendant.  Motion  for  a  new  trial. 
The  principal  question  urged  was,  that  the  assignment 
-was  fraudulent.  It  was  admitted  that  question  had  been 
properly  left  to  tlie  jury.  In  answer  to  the  motion,  SavagCj 
Ch.  J.,  observes — "  Was  the  assignment  fraudulent  either 
in  fact  or  in  law  ? — It  has  been  decided  that  a  failing  debt- 
or may  prefer  one  creditor,  or  set  of  creditors,  by  an  as- 
signment of  his  property ;  but  if,  in  that  assignment,  a  pro- 
Tisiou  is  made  for  the  debtor  or  his  family,  the  whole  as- 
signment is  void.(3)  It  is  in  evidence  that  both  the  Par- 
kers knew  of  this  debt  and  spoke  of  it,  and  of  their  deter- 
mination that  the  creditors  should  not  have  the  farm ;  and 
as  no  other  consideration  is  pretended  but  the  support  of 


(1)  Vide  TYumbull  v.  Bivers,  3  M^Cord,  132. 

(2)  9  Cowen,  73.    Supra,  p.  335. 

(3)  Mackie  i.  Cairns,  6  Cowen,  M7. 
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the  family,  it  seems  to  me  the  assignment  is  fraudulent 
and  void,  as  to  creditors.  If  I  am  correct  in  this  position, 
then  the  case  is  precisely  within  that  of  Jackson  v.  /ScoW,(l) 
and  the  plaintiff  is  entitled  to  recover.  I  am  of  opinion 
that  a  new  trial  be  granted." 

And  in  Olmsted  v.  Miller ^{2)  in  error.  Slander ;  ver- 
dict for  plaintiff,  and  motion  for  a  new  trial,  on  the  fipround 
that  the  proof  did  not  sustain  the  plaintiff's  case,  and  the 
verdict  was  without,  and  contrary  to,  evidence.  Savage^ 
Ch.  J.,  delivering  the  opinion  of  the  court,  after  comment- 
ing on  the  proof  introduced  by  the  plaintiff  in  support  of 
the  words,  proceeds — "  These  words,  although  they  may  be 
said  to  be  equivalent  to  the  charge,  yet  within  the  rule 
heretofore  established,  they  are  not  the  same^in  substance. 
The  same  remark  is  applicable  to  the  other  charges.  The 
same  idea  is  conveyed  in  the  words  charged  and  those 
proved ;  but  they  are  not  substantially  the  same  words, 
though  they  contain  substantially  the  same  chai^  but  in 
different  phraseology.  The  special  damage  shown,  is  pro- 
bably sufl5cient.(3)  The  plaintiff  was  refused  civil  treat- 
ment at  a  public  house,  in  consequence  of  the  slanderous 
words  spoken  by  defendant.  She  was  also  refused  the  hos- 
pitality and  protection  of  a  friend,  in  consequence  of  simi- 
lar slanders ;  but  that  loss  is  not  proved  to  have  been  the 
consequence  of  the  words  spoken  by  the  defendant  On 
the  whole,  I  am  constrained  to  say,  that  the  plaintiff  in  the 
court  below  did  not  prove  the  words  laid  in  her  declara- 
tion, and  therefore  ought  not  to  have  recovered."  Judg- 
ment reversed,  and  a  venire  de  novo  awarded.(4) 

And  in  Lloyd  v.  NewelL{5)     Upon  the  first  trial  of  this 


(1)  18  Johns.  Rep.  94.  (2)  1  Wendell,  506. 

(3)  1  Taunt,  39.    8  Term  Rep.  130. 

(4)  Vide  infra,  "  Slander,*'  Chap.  XIV.    Barker  v.   Reavit, 
N.  C.  Law  Rep.  276.  (5)  3  Halst.  Rep.  296. 
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cause  before  Justice  Ford,  a  verdict  was  rendered  for  the 
defendant,  which  afterwards,  at  the  instance  of  the  plain- 
tiff, was  set  aside,  and  a  new  trial  ordered.  A  second  trial 
took  place,  and  a  verdict  was  found  for  the  plaintiff  The 
defendant  obtained  a  rule  to  show  cause,  why  this  verdict 
should  not  be  set  aside.  The  plaintiff  claimed  a  balance 
due  on  a  purchase,  and  his  deed  having  the  usual  ac- 
knowled^n^iftnt  of  payment  of  the  consideration  money, 
put  on  him  the  burden  of  proof  to  rebut  the  presumption 
raised  by  that  receipt,  in  which  it  appears  he  entirely  fail- 
ed. Upon  this  point,  the  court  were  unanimous  that  the 
jury  had  drawn  erroneous  conclusions  in  point  of  fact  from 
the  proofs  before  them,  and  that  the  verdict  was  without 
evidence  to  sustain  it.  The  verdict  was  set  aside,  and  a 
new  trial  granted.(l) 

So  in  Commonwealth  v.  Malhone  Briggs  and  wife.{^) 
The  defendants  were  jointly  indicted  for  receiving  stolen 
goods.  The  indictment  set  forth  the  record  of  a  former 
conviction  of  Malbone  of  a  similar  offence,  with  the  usual 
allegations  of  identity.  Upon  the  trial  the  identity  was  not 
denied,  nor  was  any  evidence  offered  to  prove  it.  No  ques- 
tion was  made  to  the  jury  upon  the  point.  The  jury 
returned  a  general  verdict  of  guilty  against  Malbone,  who 
moved  for  a  new  trial.  One  ground  was,  because  there 
was  no  evidence  of  the  identity  of  the  Malbone  Briggs, 
named  in  the  former  conviction,  and  the  present  defendant, 
to  support  the  verdict.  Per  Curiam, — "  Upon  this  point, 
it  is  said  that  the  prisoner  did  not  deny  his  identity  with 
the  person  formerly  convicted.  But  the  plea  of  not  guilty 
18  a  denial.  No  presumptions  are  to  be  made  against  the 
prisoner.  The  government  must  prove  every  essential  alle- 
gation.   It  was  the  right  of  the  prisoner  to  take  advantage 


(1)  Vide  Hudson  v.  Williamson,  1  S.  C.  Con.  Rep.  193. 

(2)  5  Pick.  429. 
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of  the  omission  on  the  part  of  the  government.  The  attor- 
ney-general refers  to  the  statute  allowing,  in  some  cases, 
an  acquittal  of  part  of  the  offence  charged,  and  a  convic- 
tion of  the  residue ;  but  that  is  to  be  dono'  by  the  jury. 
Here  they  have  convicted  of  the  whole  charge.  The  court 
cannot  separate  the  part  improperly  found,  and  punish  for 
the  residue.(l)    Verdict  set  aside. 

2.  If  the  verdict  be  against  the  weight  of  evidence,  espe- 
cially if  the  justice  and  equity  of  the  case  is  not  with  the 
verdict,  it  will  be  set  aside.  The  distinction  between  a 
verdict  against  evidence,  and  against  very  weak  evidence, 
must,  in  many  instances,  appear  scarcely  perceptible,  and 
the  granting  of  new  trials  in  such  cases  entirely  discretion- 
ary. It  seems  as  if  the  several  cases  upon  the  subject 
warrant  the  conclusion,  that  the  courts  will  grant  a  new 
trial  where  the  verdict  is  manifestly  against  the  weight 
of  evidence,  although  some  proof  has  been  adduced  on  the 
other  side,  provided  injustice  seems  to  have  been  done  by 
the  verdict,  and  the  cause  is  of  sufficient  value;  as  in 
Corbett  v.  Brown.{2)  Action  in  deceit ;  plea,  not  guilty, 
and  issue  thereon.  At  the  trial,  before  Tindalj  Ch.  J.,  it  ap- 
peared that  H.  Brown  applied  to  the  plaintiffs  for  a  supply 
of  goods  upon  credit ;  and  upon  inquiry  as  to  his  circum- 
stances, he  stated  that  he  had  a  capital  of  £300  to  begin 
with.  The  plaintiffs  were  particular  in  their  inquiries,  and 
H.  Brown  referred  to  his  father,  (the  defendant,)  for  the 
truth  of  this  statement,  who  assured  them  the  informa- 
tion given  by  his  son  was  perfectly  correct.  In  consequence 
of  this,  the  plaintifis  trusted  Henry  Brown  who  shortly 
after  became  insolvent,  with  a  deficit  in  the  plaintiff's  books 
of  near  £400.     The  £300  defendant  had  lent  to  H.  Brown 


(1)  El  vide  Sayer,  264.  3  Wils.  38.  4  Coon.  Rep.  426.  7  Halsu 
Rep.  153.  191.  2  Marsh.  Kent.  Rep.  196.  522.  6  Littell,  165. 
Hardin's  Kent.  Rep.  539.  (2)  8  Bingham,  33. 
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about  three  weeks  before  his  letter  to  the  plaintifis,  the  de- 
fendant taking,  at  the  time  of  the  loan,  H.  Brown's  promis- 
sory note  for  the  amount,  payable  on  demand,  with  interest 
at  5  per  cent;  but  the  defendant  declined  to  prove  the 
£300  as  a  debt  under  his  son's  commission.  The  jury 
found  for  the  defendant.  A  rule  nisi  was  obtained,  to  set 
aside  this  verdict  as  contrary  to .  the  evidence,  the  plain- 
tifis  having  requested  to  know,  whether  the  defendant's  son 
had  £300  capital  of  his  own  property,  and  the  defendant 
having  stated  such  to  be  the  fact,  when  he  knew  his  son 
had  none  but  borrowed  capital.  T'nidal^  Ch.  J. — "  We  think 
there  ought  to  be  a  new  trial  in  this  case  on  payment  of 
costs,  the  jury  having  drawn  a  conclusion  from  the  defend- 
ant's letter,  which  it  seems  to  the  court  its  contents  do  not 
-warrant."  Alderson^  J. — "  The  question  is  whether,  from 
the  statements  being  false  within  the  defendant's  knowledge, 
the  court  must  not  infer  fraud."     Rule  absolute.(l) 

So  in  Kohne  v.  The  Insurance  Company  of  North 
America,{2)  Motion  for  a  new  trial,  upon  the  ground  that 
the  verdict  was  against  evidence,  on  a  policy  of  insurance. 
It  was  contended,  that  the  court  having  left  it  to  the  jury  to 
say  whether  the  trade  was  direct  or  not,  and  they  having 
found  that  it  was  not,  the  court  had  precluded  itself  from 
interfering  with  their  finding;  and  that  jury  trials  must 
be  done  away,  if  the  court  shall  undertake  to  set  aside  their 
verdict  upon  the  ground  that  it  was  given  against  evidence. 
But  by  Washington^  J.,  who  delivered  the  opinion  of  the 
court — "I  certainly  shall  always  respect  the  opinion  of 
the  jury,  so  far  as  not  to  set  aside  their  verdict  in  a  doubt- 
ful case,  because  I  might  have  drawn  a  conclusion  different 
from  what  they  have  done.  But  if  the  verdict  be  plainly 
against  evidence ;  or  if  in  a  case  of  great  consequence,  as 


(1)  Vide  Meant  v.  Moore,  3  M^Cord,  282.    Mann  v.  Parker^ 
2  Mi^phy,  262.  (2)  I  Wash.  C.  C.  Rep.  123. 
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this  certainly  is,  where  some  doubt  might  exist,  as  to  the 
correctness  of  the  conchision  drawn  by  the  jury,  it  would 
seem  right  that  the  case  should  be  more  deUberately  argued, 
and  considered  by  another  jury ;  it  is  certainly  most  con- 
sistent with  the  objects  of  justice  to  afford  such  an  oppor- 
tunity. I  cannot  conceive  how  the  granting  of  a  new 
trial  can  impair  the  benefits  of  a  jury  trial.  If,  by  setting* 
aside  the  verdict,  the  consequence  would  be  a  judgment 
contrary  to  it,  the  position  would  be  correct ;  but  this  is 
not  the  case.  The  cause  is  merely  re-heard  before  a  new 
jury,  when  it  may  be  more  deliberately  considered."  New 
trial  awarded.(l) 

And  in  Hutchinson  v.  Coleman,{2)  Action  on  the  case 
for  flowing  water  back  on  the  plaintiff's  mill,  and  verdict 
for  defendant.  Di'ake,  J.,  after  a  minute  recapitulation  of 
the  testimony — "  This,  in  some  cases,  would  not  be  suffi- 
cient to  disturb  a  verdict.  But  in  this  case  the  controversy 
is  important ;  there  is  much  reason  to  believe  that  justice  has 
not  been  done.  The  evidence  is  flatly  contradictory  on  points 
where  the  truth  is  capable  of  being  shown  with  certainty, 
which  the  parties  on  a  second  trial  may  be  able  to  do, 
and  which,  on  the  first,  they  have  not  been  prevented  from 
doing  by  negligence,  each  having  made  a  reasonable  pre- 
paration for  the  trial ;  but  each,  no  doubt,  being  disappoint- 
ed in  the  adverse  testimony,  especially  upon  several  points 
where  the  evidence  is  so  contradictory  that  the  witnesses, 
upon  one  side  or  the  other,  must  have  grossly  mistaken  or 
wilfully  misrepresented  the  facts.  Lict  the  rule  for  a  new 
trial  be  made  absolute." 

So  in  Wallace  v.  Frazier,{3)  Assumpsit  on  a  written 
warranty  of  the  soundness  of  a  negro.  At  the  trial,  the 
plaintiff^s  proof  was  conclusive.    The  jury  found  one  cent 


<1)  Et  vide  Bowman  Y.  Cbor,  Peck's  Tenn.  Rep.  364. 

(2)  5  HalBt.  Rep.  74.  (3)  2  Nott  &  M'Caid,  516. 
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for  the  plaintiff;  and  on  motion  for  anew  trials  on  the  ground 
it  was  a  verdict  substantially  for  the  defendant,  and  clearly 
Against  evidence,  Nott^  J.,  delivered  the  opinion  of  the 
court,  concluding — "  The  difference  between  the  value  of 
the  negro,  if  sound,  and  his  value  in  the  situation  which 
he  was,  became  the  rule  by  which  the  damages  ought  to 
have  been  estimated.  The  testimony  on  the  point  was 
clear  and  uncontradicted,  and  the  jury  were  not  authorized 
to  disregard  it,  and  adopt  an  arbitrary  rule  of  their  own, 
unsupported  by  any  testimony.  The  verdict  was  clearly 
«tgainst  evidence,  and  a  new  trial  mnst  be  granted.'Xl) 

Even  hard  actions  form  no  exception  to  this  rule,  for 
if  the  verdict  be  manifestly  against  evidence  and  the  justice 
of  the  case,  the  court  will  set  if  aside  and  grant  a  new  trial. 

It  will  be  granted  in  fraud.  Thus,  in  an  anonymous 
case.(2)  The  underwriter  had  sued  the  defendant  for  an 
insurance  fraudulently  obtained.  The  cause  had  been 
tried,  and  a  verdict  found,  by  a  special  jury  of  merchants, 
lor  the  defendant.  The  question  turned  principally  on 
when  the  ship  to  be  insured  was  to  sail,  whether  it  was  in 
port  or  no  at  the  time  of  the  insurance  procured,  and 
whether  the  defendant  knew  of  the  loss  when  he  wrote 
for  an  additional  insurance.  Motion  for  a  new  trial.  Lord 
Mansfield — "  It  is  very  proper  that  all  matters,  especially 
of  this  nature,  should  be  so  conducted,  that  the  party  guilty 
of  fraud  may  see  they  are  not  likely  to  gain  by  it.  It  is 
always  by  circumstance  that  fraud  is  discovered.  And  it  is 
very  remeurkable  here,  that  this  gentleman  insured  in  Lon- 
don, from  Poole  to  Newcastle^  £1000  only;  and  that,  after 
the  time  when  the  account  came  to  Poole  of  his  ship  being 
lost,  he  writes  for  a  further  insurance.  It  may  be  discovered, 
whether  he  did  not  actually  read  the  paper  which  gives  this 

(1)  Et  vide  Johnson  v.  Davenport^  3  J.  J.  Marsh.  Rep.  391. 
Creel  v.  Bell,  2  Ibid.  310. 

(2)  Lofft,  212. 
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account ;  and  when  this  letter  was  put  into  the  post,  which 
it  was  strange  a  man  of  business  should  send  when  no  post 
went  out,  and  without  waiting  for  what  news  that  oi  the 
next  should  bring,  and  that  on  the  next  day's  intelligence, 
he  did  not  correct  his  notice.  Something  too  may  be  col- 
lected from  any  endorsing  that  may  appear  to  have  been 
made  by  the  office,  importing  the  time  on  which  the  letter 
went  out.  I  remember  a  case  at  Poole,  which  turned  on 
that  only.  I  never  have  any  difficulty  in  altering  my 
opinion.  At  first,  I  thought  the  matter  suspicious ;  after- 
wards I  doubted ;  and  am  now  returned  to  my  former 
opinion."    Rule  made  absolute  for  a  new  trial.(l) 

So,  in  quo  warranto.  It  was  once  doubted  whether, 
under  any  circumstances,  a  new  trial  could  be  granted  in 
a  case  in  the  nature  of  a  quo  warranto^  where  the  verdict 
was  against  evidence.  In  Rex  v.  Benneti,{2)  upon  the 
trial  of  an  information,  in  the  nature  of  a  quo  warranto^ 
for  exercising  the  office  of  Mayor  of  Shaftesbury,  the  jury 
found  a  verdict  for  the  defendant ;  and  upon  a  motion  for 
a  new  trial,  great  doubts  arose  whether,  after  a  verdict  for 
the  defendant,  there  could  be  any  new  trial,  though  the 
judge  should  certify  (as  he  did  in  this  case)  that  it  was  a 
verdict  against  evidence.  After  the  point  had  been  twice 
spoken  to,  it  was  adjourned,  propter  difficvliatefn,  to  be 
argued  before  all  the  judges  of  England.  Afterwards,  in 
the  King's  Bench,  Pratt,  Ch.  J.,  declared — "  That  they 
had  called  in  the  assistance  of  the  other  judges,  and  that, 
upon  the  whole,  they  were  equally  divided ;  so  no  rule  for 
a  new  trial  could  be  made." 

But  in  The  King  v.  Francisy{3)  a  verdict  having 
been  foimd  for  the  defendant,  in  a  quo  warranto  informa- 
tion, to  show  by  what  authority  he  claimed  the  office  of 


(1)  Vide  Barker  v.  Reaves,  N.  C.  Law  Rep.  276.    Ante,  "Per- 
verse Verdicts,"  p.  121. 

(2)  1  Str.  101.  (3)  2  Term  Rep.  484. 
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Alderman  of  Cambridge,  a  new  trial  was  moved  for,  on 
the  ground  that  the  verdict  had  been  given  against  the 
weight  of  evidence.  It  was  objected,  on  showing  cause, 
that  no  new  trial  could  be  granted  in  an  information  in  the 
nature  of  a  quo  warranto :  for  which  The  King  v.  Ben- 
net  was  cited.  But  the  court  granted  a  new  trial,  saying, 
that  of  late  years  a  quo  warranto  information  had  been 
considered  merely  in  the  nature  of  a  civil  proceeding ;  and 
that  there  were  several  instances,  since  the  case  in  Strange^ 
in  which  a  new  trial  had  been  granted. 

And  in  an  aggravated  case  of  assault  and  battery,  where 
there  was  a  nominal  verdict  for  the  plaintilBT,  but  substan- 
tially for  the  defendant,  as  in  Bacot  v.  Keithj{l)  a  case  of 
a  cruel  and  unprovoked  assault  on  the  part  of  the  defend- 
ant, who  had  fired  a  gun  at  the  plaintiff,  loaded  with  buck- 
shot, which  had  nearly  taken  off  an  arm ;  and  for  this  in- 
jury the  jury  had  only  given  him  one  dollar  damages.  On 
a  motion  for  a  new  trial,  the  judges  were  unanimously  of 
opinion,  that  the  jury  in  this  case  had  behaved  shamefully, 
and  deserved  the  severest  reprehension  of  the  court  for 
such  glaring  partiality  and  injustice.  They  observed,  that 
although  it  was  not  usual  to  grant  new  trials  on  account 
of  the  smallness  of  damages,  yet  this  was  so  extraordina- 
ry a  case,  in  which  every  principle  of  justice  had  been  out- 
raged, that  they  could  not  hesitate  a  moment  in  ordering  a 
new  trial. 

And  in  slander^  Johnson  v.  Scribner.{2)  Three  witnesses 
for  the  plaintiff,  in  an  action  of  slander,  testified  explicitly 
to  the  speaking  of  the  words  charged,  in  a  ball-room  where 
there  was  a  dancing  assembly,  with  the  music  of  a  violin, 
and  where  a  fracas,  with  much  confusion,  took  place,  at 
or  about  the  time  referred  to  ;  and  eleven  witnesses  for  the 
defendant  testified  that  they  were  in  the  room,  and  heard 


(1)  2  Bay,  466.  (2)  6  Conn.  Rep.  185. 
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no  such  words  as  the  plaintiff's  witnesses  had  sworn  to, 
and  that,  in  their  opinion,  they  should  have  heard  them  if 
they  had  been  spoken ;  and  a  verdict  was  found  for  the  de- 
fendant. A  new  trial  was  granted,  on  the  ground  that  the 
verdict  was  clearly  against  the  weight  of  evidence.(l) 

3.  It  is  a  general  rule,  that  where,  in  weighing  the  testi- 
mony, on  a  motion  to  set  aside  the  verdict  as  against  evi- 
dence, they  are  satisfied  the  evidence  on  the  side  against 
which  the  evidence  preponderates,  was  not  fiiUy  before  the 
jury,  they  will,  for  that  cause,  incline  to  grant  a  new  trial, 
that  the  cause  may  be  disposed  of  on  its  merits. 

In  Norris  v.  Freeman^{2)  Debt  on  bond.  Plea,  gene- 
ral release.  Replication  fion  est  factum,  and  joinder  iTide. 
A  verdict  was  found  for  the  defendant,  and  a  new  trial  was 
moved  for,  upon  an  affidavit  that  very  strong  circuni- 
stances  of  forgery  and  perjury  appeared  upon  the  trial. 
The  release  produced  by  the  defendant  bore  to  be  executed 
the  10th  of  October,  1768.  One  Albert  and  one  Cfdh 
appeared  to  be  subscribing  witnesses.  Albert  was  called 
by  the  defendant,  but  Goth  was  not.  Albert  swore  that  he 
saw  the  plaintiff  seal  and  deliver  the  release,  which  was 
done  about  one  o'clock  that  day,  at  the  plaintiff's  house, 
thirty  miles  distant  from  Worcester.  Two  respectable 
witnesses  swore  they  had  often  seen  the  plaintiff  write,  and 
that  his  name  subscribed  to  the  release  was  not  of  his 
handwriting,  as  they  believed,  and  that  on  the  10th  and 
11th  of  October,  the  plaintiff  and  the  witnesses  were  at 
Worcester  all  day.  A  witness  swore  he  heard  the  defend- 
ant say,  he  would  let  judgment  go  by  de&ult  in  this  cause, 
and  that  he  did  not  then  pretend  he  had  a  release.  In 
reply,  the  defendant  called  several  witnesses,  who  swore  the 


(1)  Vide  7  Serg.  &  Rawle,  457.    2  Hayw.  224. 

(2)  3  WiU.  38. 
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name  subscribed  to  the  release  to  be  the  plaintifi's  hand- 
writing. On  cause  being  shown  against  a  new  trial,  the 
court,  without  hearing  the  counsel  for  the  plaiiitijSf,  were  of 
opinion  there  ought  to  be  a  new  trial.  They  said — "  There 
are  many  cases  where  the  court  will  grant  new  trials, 
notwithstanding  there  was  evidence  on  both  sides — as 
'where  all  the  light  hath  not  been  let  in  which  might  and 
ought  to  have  been.  We  think  the  other  subscribing  witr 
sess  Goth,  ought  to  have  been  called  and  examined." 

So  in  Jackson  v.  Sternbcrgh,{l)  in  ejectment.  The  plain- 
tiflf  deduced  a  title  to  a  certain  piece  or  tract  of  land  lying 
in  Schuylefs  patent,  and  which  was  known  and  distin- 
gfuished  by  lot  No.  156.  The  only  inquiry  on  the  trial 
"was,  whether  the  premi5?es  in  question  were  comprised 
within  the  boundaries  set  out  in  the  plaintiffs  declaration. 
The  jury  found  a  verdict  for  the  plaintiff,  and  the  defend- 
ant moved  for  a  new  trial,  on  the  ground  of  the  verdict  be* 
ing  against  the  weight  of  evidence.  Thompson,  J. — "  The 
testimony  is  certainly  very  contradictory,  but  none  of  the 
witnesses  appear  to  have  been  impeached.  Their  testi- 
mony, however,  may  make  a  very  different  impression 
when  put  on  paper,  from  what  it  would  to  hear  them  exar 
mined.  Judging  only  from  the  case,  the  weight  of  evi- 
dence is  with  the  defendant.  And  although  this  of  itself  is 
not  a  sufficient  ground  for  granting  a  new  trial  in  all  cases, 
yet  from  the  whole  that  appears,  there  is  well  founded 
reason  to  believe  justice  has  not  been  done ;  and  that  an- 
other examination  of  the  cause  ought  to  be  made  before  the 
possession  is  changed.  We  are  therefore  of  opinion  that  a 
new  trial  ought  to  be  granted." 

But  if  no  additional  hght  is  to  be  expected,  explanatory 
of  the  doubtful  points  of  the  testimony,  and  the  evidence 
be  sufficient  to  sustain  the  verdict,  it  will  not  be  disturbed. 


(1)  1  Caines,  163. 
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Camdefi  v.  Cowley. {\)  Motion  for  a  new  trial;  the  ver- 
dict being  (as  was  suggested)  contrary  to  the  sense  and 
meaning  of  the  parties.  But  Ix)rd  Mansfield^  Ch.  J.,  stated 
to  the  court,  that  it  was  an  action  on  a  policy ;  that  the  ship 
in  question  w^is  what  is  called  a  general  ship,  advertised  at 
Lloyd  s  coffee-house  as  bound  to  the  island  of  Jamaica, 
generally,  and  by  the  course  of  trade  to  touch  at  the  several 
ports  of  the  island,  there  to  deliver  some  goods,  and 
take  in  others  :  that  it  was  insured  at  and  from  Jamaica, 
and  warranted  to  depart  with  convoy.  The  policy  was 
very  inaccurately  worded,  in  not  defining  what  was  meant 
by  being  at  Jamaica,  which  he  left  to  the  jury,  which  was 
a  very  capable  one.  The  inclination  of  his  opinion  was 
a  contrary  way;  but  his  lordship  thought  the  case  wa« 
thoroughly  tried,  that  no  new  light  could  be  thrown  on  it, 
and  therefore  was  against  granting  a  new  trial,  which,  if 
the  verdict  should  be  contradictory,  must,  in  the  end,  pro- 
duce a  third ;  and  the  motion  was  denied.(2) 

In  Lovat  v.  Parsons.{3)  Trover  for  a  cask  of  indigo, 
which  Allen,  the  assignor  of  the  defendants,  had  ordered 
previous  to  his  insolvency.  The  question  was,  whether, 
under  the  circumstances,  the  indigo  was  the  property  of 
Allen,  or  of  the  plaintiff,  the  vendor  ?  The  jury  fomid  a 
verdict  for  the  plaintiff.  On  motion  for  a  new  trial,  it  was 
urged  that  it  was  AUen^s,  and  ought  to  have  been  divided 
among  his  creditors,  with  his  other  property.  Lord  Mans- 
field — "  Allen  refuses  to  receive  the  indigo,  and  next  ob- 
jects to  the  shortness  of  credit.  Subsequent  to  this,  the  de- 
fendants apply  to  Allen  for  an  assignment  of  his  effects  for 
the  benefit  of  all  his  creditors,  and  being  apprized  of  the 
dispute  relative  to  the  indigo,  request  him  to  assign  that 
among  his  other  effects.  This  Allen  positively  refiises  to 
do,  saying  he  would  sooner  rob  on  the  highway,  for  that 


(1)  1  W.  Blacks.  41S.  (2)  Et  ride  2  Blacks.  122L 

(3)  1  Cowp.  61. 
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he  had  never  accepted  it.  After  this  declaration,  the  as- 
signees, with  full  notice  that  it  was  not  Allen's  property, 
bribe  the  carrier  to  deliver  the  indigo  to  them,  and  now 
insist  they  are  entitled  to  it,  as  claiming  under  Allen,  though 
he  has  renounced  all  claim  or  right  to  it  whatsoever.  I 
really  never  saw  a  case  so  void  of  pretence  or  law."(l) 
Rule  discharged. 

So  in  Collinson  v.  Larkirut.{2)  Case  for  running  foul 
(rf,  and  injuring  plaintiffs'  ship.  The  jury  found  a  verdict 
for  the  plaintifis.  A  new  trial  was  moved  for,  on  the  ground 
that  there  was  not  sufficient  evidence  before  the  jury,  to 
entitle  the  plaintiffs  to  recover.  Mansfield^  Ch.  J. — "  I 
should  have  no  objection  to  the  cause  being  tried  again,  if 
I  thought  any  new  light  could  be  thrown  upon  it ;  and  had 
1  been  on  the  jury,  I  should  have  made  such  allowances 
for  the  darkness  of  the  night,  that  I  should  have  found  for 
the  defendant,  attributing  the  cause  to  mere  accident,  and 
a  dark  foggy  night.  There  was  some  contradiction  between 
the  witnesses,  as  to  the  distance  at  which  the  ships  first  dis- 
covered each  other  and  hailed.  It  was  attempted  to  insi- 
nuate that  the  defendants  tried  to  delude  the  plaintiff  by 
conceahng  the  name  of  their  ship ;  but  this  insinuation 
was  afterwards  done  away."  AnA  Per  totam  Curiam; 
mle  refused.(3) 

So  also  in  Duff  v.  Budd.{4)  Case  against  a  carrier  for 
negligence.  He  had  directions  to  deliver  goods  to  one 
Parker,  but  while  in  the  defendant's  office,  a  stranger 
claimed  them)  paid  the  carriage,  and  took  them  away.  Tha 
defendant  submitted,  in  evidence,  a  notice  exempting  him 
fiom  answering  for  the  value  of  parcels  more  than  £5  in 
value.     Dallas,  Ch.  J.,  directed   the  jury  to  consider 


(1)  Vide  Hankey  ▼.  Trotman,  1  W.  Blacks.  1. 

(2)  3  Taunt.  1. 

(3)  Vide  State  y.  Fisher,  2  Nott  &  M'Cord,  261.    2  Dallas,  bb. 

(4)  3  Brod.  d&  Biog.  177. 
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wbedier,  under  the  drenmstances,  the  ^Vfrwlmt  had  beeq 
guilty  of  gross  negligence  or  not,  expiuiuB^  lo  them, 
that  if  the  defendant  and  his  servants  had  noi  taken  tl|e 
same  care  of  the  property,  as  a  prudent  womn  would  havif 
taken  of  his  own,  he  had  been  guilty  of  gross  negliguioe. 
The  jury  found  a  verdict  lor  the  plainti£  A  motion  wai 
now  made  to  set  the  verdict  aside,  and  for  a  new  tiial,  OQ 
the  ground  that  the  verdict  was  against  evidenca"  Bur^ 
rough,  J.— ^'*  Carriers  are  constantly  endeavooiing  to  nar* 
low  their  responsibiUty.  and  to  creep  oot  of  their  dutieBi 
and  I  am  not  singular  in  thinking  that  their  en^eavoois 
ought  not  to  be  fiivoured.  The  question  here  is^  whettM 
there  was  gross  n^ligence.  I  think  there  wai^  and  I  am 
of  opinion,  that  the  case  was  properly  left  to  the  jury,  mad 
that  they  have  given  a  proper  verdict.^(l) 

So  in  a  case  of  deceit,  Ward  v.  Cemier,{2)  The  plain* 
tiff  declared  against  the  defendant  for  having  recommend* 
ed  one  Brown  to  credit,  as  a  solvent  man,  knowing  him  to 
be  otherwise.  Plea,  the  general  issue.  There  was  evidence 
on  both  sides,  and  the  whole  merits  of  the  case  exhausted* 
The  chief  justice  charged  the  jury,  that  the.  only  inquvj? 
for  them  was,  whether  the  defendant  had  frauduJf^QUy  »- 
commended  Brown ;  that  it  was  a  question  of  foct,  on  wbiob 
he  should  give  no  opinion,  but  leave  it  with  them  to  decide* 
The  jury  found  a  verdict  for  the  plaintiff.  A  motion  was 
made  by  the  defendant  to  set  aside  the  verdict,  as  being 
against  evidence.  And,  per  Van  Ness,  J. — '^  This  is  aaap^ 
plication  for  a  new  trial  on  a  case  made,  and  the  cmly  qusv- 
tion  now  to  be  determined  is,  whether  the  court  can  deem  tbt 
the  verdict  so  much  against  the  weight  of  evidence^  an  to 
justify  the  setting  it  aside."  After  commenting  on  the  eii* 
dence,  the  learned  judge  concludes  thus: — ''Upon  the 


(  i)  Vide  2  Marsh.  Kent  Rep.  195.    1  S.  C.  Con.  Rep.  165. 
{i)  3  Johns.  Rep.  271. 
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Irhole,  though  with  reluctance,  I  am  of  opinion,  that  it  is 
not  expedient  to  interfere  with  the  verdict.     The  question 
of  fraud  has  been  fairly  submitted  to  the  jilry,  and  they 
have  found  against  the  defendant.    They  had  a  right  to 
do  so ;  though  I  may  wish  that  they  had  done  otherwise." 
And  in  Walker  v.  8mith.(l)    The  plaintiffs  sued  the 
defendant  for  the  price  of  goods,  consigned  to  him  to  sell. 
The  defendant  set  up  various  grounds  to  excuse  himself 
from  paying  more  than  he  had  actually  received.    The 
court  in  their  charge  to  the  jury  expressly  declared,  that 
on  the  evidence,  the  plaintiffs  were  entitled  to  recover 
the  full  amount  of  the  original  debt,  with  such  reasonable 
compensation  for  the  delay  of  payment,  as  the  jury  should 
think  proper.     The  jury,  however,  gave  a  verdict  for  only 
468  dollars,  44  cents,  which  was  the  amount  of  the  plain- 
tiff's demand,  estimating  the  sterling  money  at  par,  and  after 
allowing  the  defendant  a  commission,  and  deducting  the 
interest.     The  plaintiffs'  counsel  then  moved  for  a  new 
trial,  because  the  verdict  was  against  law,  evidence,  and 
the  charge  of  the  court ;  but  after  argument,  the  motion 
was  overruled,  and  it  was  said,  per  Washington^  J.,  that  al- 
though he  was  not  satisfied  with  the  verdict,  nor  should  he 
have  assented  to  it  as  a  juror ;  yet  the  question  of  damages, 
or  of  interest  in  the  nature  of  damages,  belonged  so  pecu* 
liarly  to  the  jury,  that  he  could  not  allow  himself  to  invade 
(heir  province  ;  while  he  felt  a  determination  to  prevent, 
on  their  part,  any  invasion  of  the  judicial  province  of  the 
teilrt.(2) 

So,  in  Qriffith  v.  Willing.i^)  Action  in  account  against 
the  defendants,  as  bailiffs  and  receivers.  Plea,  ne  ungues 
bailiff  or  receiver,  and  fully  accounted.  The  chief  justice 
char{;ed  the  jury,  that  the  plaintiff's  claim  rested  upon  the 


(1)  4  Dallas,  389. 

(2)  Vide  Commonwealth  v.  Eberle,  3  Serg.  &,  Rawle,  9, 

(3)  3  Binney,  317. 
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principle  of  his  being  jointly  interested  with  the  defend- 
ants, and  if  he  was  right  in  that,  of  which  they  woold 
judge,  the  action  would  be  sustained.  The  jury  found  for 
the  plaintiff;  and  now,  upon  motion  for  a  new  trial,  as  well 
upon  the  merits  as  upon  the  propriety  of  the  action,  Tilgh- 
fnan^  Ch.  J. — "  The  great  point  in  dispute  was  matter  of 
fiict,  viz.  whether  or  not  the  plaintiff  and  the  defendants 
had  undivided  interests  in  a  quantity  of  hides,  received  by 
their  agent  at  Buenos  Ayres,  and  shipped,  part  to  Phila- 
delphia, in  the  xlefendants'  ship  Canton^  and  part  to  Bor- 
deaux, in  the  plaintiff's  ship  America.  This  feet  depended 
on  a  mass  of  testimony,  written  and  parol,  ivhich  it  is  un-^ 
necessary  now  to  consider.  I  confess  that  neither  at  .the 
trial,  nor  since,  on  further  reflection,  has  it  struck  me  in 
the  same  point  of  view  in  which  it  appeared  to  the  jury. 
But  that  is  not  suiHcient  ground  for  awarding  a  new  trial. 
I  cannot  cWrly  discern  any  principle  of  law  which  die 
jury  have  violated,  nor  will  I  undertake  to  say,  that  they 
have  gone  so  decidedly  against  the  evidence,  as  would 
justify  the  court  in  setting  aside  the  verdict."(l) 

4.  But  the  verdict  will  not  be  set  aside  as  against  evi- 
dence, where  there  has  been  evidence  on  both  sides,  and 
no  rule  of  law  violated,  nor  manifest  injustice  done,  al^ 
diough  there  may  appear  to  have  been  a  preponderance 
of  evidence  against  the  verdict. 

Ashley  v.  Ashl€j/.{2)  The  judge  who  tried  this  cause, 
(which  was  upon  a  promissory  note  for  £5000,  which  the 
defendant  insisted  was  forged,)  certified,  that  the  weight  of 
the  evidence  was  with  the  plaintiff,  and  he  thought  the  jury 
would  find  for  the  plaintiff,  but  they  found  for  the  defend- 
ant. Et  per  Curiam — **  As  there  was  evidence  on  the  part 
of  the  defendant,  the  jury  are  the  proper  judges  which  scale 


(1)  Et  vide,  3  Wash.  C.  C.  Rep.  58.  (2)  2  Str.  114?. 
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preponderates.     It  cannot  be  said  to  be  a  verdict  against 
evidence,  and  therefore  we  will  grant  no  new  trial." 

So,  in  an  Anonymous  case.(l)  On  a  motion  for  a  new 
trial,  in  an  action  by  the  owner  of  the  inheritance  for  mak- 
ing a  dam  across  an  ancient  water-course,  the  judge  who 
tried  the  cause,  certified  that  sbc  witnesses  were  examined 
at  the  trial,  on  each  side  ;  that  the  jury  found  lor  the  de- 
fendant, which  was  against  his  opinion ;  but  that  he  could 
not  take  upon  himself  to  say  that  this  was  a  verdict  against 
evidence,  because  there  was  evidence  on  both  sides.  And 
a  new  trial  was  refused. 

And  in  Stoain  v.  HalL{2)  Covenant  on  a  lease.  The 
judge,  in  summing  up  to  the  jury,  intimated  that  he 
thought  the  weight  of  evidence  was  with  the  plain tilSf;  but 
they  found  a  verdict  for  the  defendant.  A  new  trial  was 
moved  for,  and  on  showing  cause,  the  chief  justice  made 
his  report,  stating  there  were  two  issues.  He  had  laid  the 
first  entirely  out  of  the  case,  as  being  clearly  with  the  de- 
fendant As  to  the  second  issue,  he  said  the  plaintiff  called 
and  examined  three  witnesses.  And  per  Wilmoty  Ch.  J.-^ 
"  Where  verdicts  have  been  given  contrary  to  evidence,  or 
where  there  hath  been  no  evidence  at  all  to  support  such 
verdicts,  the  court  hath  granted  new  trials  ;  but  if  there 
hath  been  a  contrariety  of  evidence  on  both  sides,  the  courts 
have  never  granted  new  trials,  notwithstanding  the  judge 
before  whom  the  cause  was  tried,  hath  been  of  opinion  that 
the  strength  and  weight  of  evidence  was  against  the  ver- 
dict. In  the  present  case,  there  was  a  contrariety  of  evi- 
dence on  both  sides ;  and  although  I  am  still  of  opinion 
that  the  weight  of  evidence  was  with  the  plaintiff,  yet 
I  disclaim  any  power  to  control  the  verdict  of  the  jury,  who 
are  the  legal  constitutional  judges  of  the  fact."(3) 

(1)  1  Wils.  22.  (2)  3  Wils.  46. 

(3)  Vide  2  S.  C.  Con.  Rep.  431,  337.    Laved  v.  Cromwell^ 
Con,  Rep.  Tread,  ed.  517. 
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So  also  in  Lewis  v.  Peake.{l)  Action  on  the  warranty 
of  a  horse,  and  verdict  for  plaintiff.  Motion  for  a  new  trial, 
upon  the  ground  of  the  weight  of  evidence  being  against 
the  verdict  Gibbsj  Ch.  J.—"  This  application  stands  on 
two  grounds  ;  as  to  the  first,  there  is  no  doubt,  on  the  de- 
fendant's own  statement,  but  that  there  was  evidence  on 
both  sides  ;  it  is  Uke  a  case  that  was  before  us  last  temii 
tried  before  Wood,  Baron,  who  said  that  if  the  verdict  had 
been  the  other  way,  he  should  have  been  better  satisfied ; 
but  we  held  that  it  was  a  question  pecuUarly  fit  for  the 
consideration  of  a  jury,  and  we  refused  to  interfere."  Role 
discharged. 

And  in  Hartwright  v.  Badham,{2)  Trespass  quare 
dausum  /regit.  Plea,  not  guilty,  and  justification  by 
right  of  way.  The  jury  found  for  the  plaintiff,  negativing 
the  right  of  way.  Motion  for  a  new  trial  on  varioos 
grounds,  and  among  others,  that  the  verdict  was  against 
evidence.  Baron  Oarrow  reported,  that  the  whole  case 
was  left  to  the  jury,  who  found  for  the  plaintiff;  that, 
according  to  his  recollection,  he  had  directed  th^  jury  to 
find  according  to  the  conclusion  to  be  drawn  from  the  evi- 
dence, as  to  whether  the  acts  of  user  proved  were  referable 
to  permission  and  indulgence  or  negligence,  on  the  one 
hand,  or  to  the  exercise  of  an  adverse  right  on  the  other. 
Per  Bichards,  Lord  Chief  Baron — "  The  single  question 
in  this  case  is,  whether  we  shall  direct  a  new  trial ;  and 
that  question  will  depend  on  whether  the  verdict,  which 
has  been  obtained,  be  supported  by  the  evidence  which  was^ 
given  on  the  trial  or  not.  If  it  were  not,  we  certainly 
ought  to  send  the  cause  down  to  be  tried  again.  There 
was  much  contradiction  in  the  evidence  given  on  both 
sides  no  doubt ;  but  that  must  have  been  well  considered 
by  the  jury,  who  were  the  most  proper  persons  to  decide 


(1)  7  Taunt.  153.  (2)  11  Price,  38a 
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between  the  parties  in  that  respect,  for  it  was  their  pecu- 
liar province  to  do  so.  And,  Per  totam  Curiam — New 
trial  refused.(l) 

The  principle  of  the  rule  is  expressed  with  gpreat  clelLr- 
ness  in  Carstairs  v.  iStein.{2)  Assumpsit  for  work  and 
labour  by  the  bankrupts  before  their  bankruptcy.  Plea, 
non  assumpsit.  The  chief  difficulty  at  the  trial  was  oc- 
casioned by  a  charge  of  a  commission  of  one  half  per  cent, 
which  was  alleged  to  be  usurious.  Lord  Ellenboroughj 
Ch.  J.,  directed  the  jury  upon  the  evidence,  that  if  the  cont- 
mission  could  be  fairly  set  to  the  account  of  trouble  and 
inconvenience,  it  was  not  usurious :  otherwise,  if  the  com- 
mission overstepped  the  bofiajide  trouble,  and  was  mixed 
with  an  advance  of  money,  as  mere  pretext,  his  lordship  in^ 
clined  to  the  conclusion  that  this  commission  was  usurious^ 
but  left  that  question  upon  the  evidence  to  the  jury,  who  found 
for  the  plaintifis.  And  on  motion  for  a  new  trial,  the  court, 
per  Lord  Elleiiborough^  Ch.  J.,  after  commenting  very  ful- 
ly upon  the  case,  concludes — "These  circumstances  cer- 
tainly laid  a  foundation  for  suspecting,  that  the  high  rate 
of  commission  contracted  for  was  a  colour  for  usury  upon 
loans  which  were  stipulated  not  to  be  required,  but  which 
were,  in  fact,  required,  and  made  from  the  beginning  to  the 
end  of  this  business.  But  this,  whether  colour  or  not,  waa 
a  question  for  the  consideration  of  the  jury ;  and  to  their 
csoQsideration  it  was  fully  left,  with  a  strong  intimation  from 
4fte  judge,  that  the  transaction  was  colourable,  and  the  com- 
mission of  course  usurious.  The  jury  have  drawn  a  dif- 
ferent conclusion,  and  which  conclusion,  upon  the  view 
they  might  entertain  of  the  fttcts,  they  were  at  liberty  to 
draw ;  and  they  having  done  so,  for  the  reasons  already 


(1)  Vide  JoAwon  v.  Seribner,  6  Conn.  Rep.  185.    »  Miller'* 
Louis.  Rep.  12. 21.  449.    3  Ibid.  68. 

(2)  4  Made  ^  Sel.  192.    Supra,  345. 
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fltated,  we  do  not  feel  ourselves  as  a  court  of  law,  and  act- 
ing according  to  the  rules  by  which  courts  of  law  are  usu- 
ally governed  in  similar  cases,  at  liberty  to  set  aside  that 
verdict  and  grant  a  new  trial." 

The  principle,  so  fully  illustrated  in  the  above  cases,  has^ 
received  the  repeated  sanction  of  the  courts  of  this  state. 
Thus  in  Woadard  v.  Painc.(l)  Trespass  against  a  jus- 
tice of  the  peace,  who  had  proceeded  to  trial,  judgment, 
uid  execution,  in  a  case  in  which  he  had  no  jurisdiction. 
The  judge  charged  the  jury  that  the  plaintiff  was  entitled 
to  recover,  as  the  justice  had  no  jurisdiction  in  the  cause 
which  he  tried,  and  therefore  his  judgment  was  void,  and 
all  acting  under  it  were  trespassers  ;  that  if  the  jury  be- 
lieved that  the  justice  had  acted  from  ignorance  merely, 
they  ought  to  give  such  damages  only,  as  would  compen- 
sate the  plaintiff  for  the  actual  loss  that  he  had  sustained. 
The  jury  found  a  verdict  for  the  plaintiff,  for  two  hundred 
and  seventy  dollars,  which  was  about  the  value  of  the 
property  in  question.  Motion  for  a  new  trial,  and  the  ground 
was,  the  verdict  was  against  evidence.  Per  Curiam — 
^  From  the  nature  of  the  cause,  and  the  testimony  that  was 
given,  there  was  room  for  an  honest  difference  of  opinion 
as  to  the  conduct  of  the  defendants,  and  as  to  the  damages 
sustained  by  the  plaintiff.  We  are  inclined  to  think  that 
the  better  conclusion  is,  that  the  magistrate  acted  under  an 
honest,  and  real  impression,  that  he  had  jurisdiction  of  the 
case  before  him. — It  was  jfairly  submitted  to  the  jury ;  and 
we  cannot  say  that  they  have  so  much  erred  as  to  warrant 
us  in  interfering,  and  setting  aside  the  verdict."(2) 

So  in  Ackley  v.  Kellogg.i^)  Case  against  the  defendants 
as  common  carriers.  The  judge  charged  the  jury,  that 
the  defendants  were  common  carriers  as  far  as  Troy,  where 


(1)  15  Johns.  Rep.  493.  (2)  Vide  3  Johns.  Rep.  271. 

(3)  8  Cowen,  233. 
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that  character  ceased,  and  they  became  mere  storers  or  for- 
warders ;  that  the  only  question  was,  whether  they  had 
pursued  the  plaintiff's  instruction ;  as  to  which  the  question 
was  one  of  fact  upon  contradictory  evidence,  and  of  which 
the  jury  were  the  judges.  Verdict  for  the  defendants.  A 
motion  was  made,  on  behalf  of  the  plaintiffs^  for  a  new  trial, 
upon  several  grounds ;  and  among  others,  that  the  verdict 
was  against  the  weight  of  evidence.  Sutherland^  J. — 
"  There  was  much  testimony  on  both  sides.  The  captain 
of  the  defendant's  sloop,  which  carried  the  goods  to  Troy, 
swears  positively,  that  one  of  the  plaintiffs,  after  the  goods 
were  put  on  board  at  New- York,  came  on  board  the  vessel, 
and  directed  him  to  forward  the  goods  immediately  on  his 
arrival  at  Troy. — The  testimony  of  this  witness  was  pro- 
bably decisive  with  the  jury,  especially  as  the  evidence  on 
the  other  side  was  either  of  a  negative  or  circumstantial 
character.  We  cannot,  within  the  established  principles 
which  regulate  the  discretion  of  the  court,  interfere  with 
this  verdict,  as  being  against  the  weight  of  evidence." 

And  in  Doiig'las  v.  Touset/.{l)  Slander,  and  verdict  for 
the  plaintiff  $500.  The  defendant  moved  for  a  new  trial, 
and  one  ground  on  which  he  mainly  relied,  was  the  ver- 
dict's being  against  the  weight  of  evidence.  Upon  this 
point  the  court  observed — "  It  is  said  the  verdict  is  against 
the  weight  of  evidence.  The  evidence  presented  in  the 
case  seems  to  be  in  favour  of  the  defendant ;  but  whether 
it  is  so  manifestly  against  the  finding  of  the  jury  as  to  call 
cm  this  court  to  grant  a  new  trial,  is  a  matter  of  some  doubt. 
There  was  contradictory  evidence  as  to  the  words  spoken. 
This  devolved  upon  the  jury  the  duty  of  reconciling  the 
conflicting  testimony,  and  in  case  that  could  not  be  done, 
of  deciding  upon  the  credibility  of  the  witnesses.     Their 


(1)  2  Wendell,  352. 
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decision  was  upon  a  matter  peculiarly  within  their  province, 
and  thef  court  ought  not  to  review  and  reverse  it." 

So,  also,  in  Smith  v.  Hlcks.{l)  Action  in  assumpsit,  for 
money  had  and  received.  The  plaintiff  had  a  verdict. 
The  defendant  moved  for  a  new  trial.  One  ground  was, 
that  the  verdict  was  against  evidence.  After  recapitulating 
the  testimony,  and  disposing  of  the  other  objections,  the 
court  observe — "  To  set  aside  a  verdict,  as  coutrary  to 
evidence,  there  should  be  a  decided  preponderance  against 
the  verdict ;  but  there  is  no  such  preponderance  in  the  case. 
For  the  defendant,  Imlay  and  Griswold  testified.  Griswold 
had  testified  differently  before  the  first  judge,  on  his  own 
application  for  a  discharge ;  and  it  appears  firom  the  report 
in  the  case,(2)  that  he  testified  differently  on  the  former  trial 
There  is,  then,  only  the  oath  of  Imlay  against  that  of  the 
defendant.  There  is,  therefore,  no  preponderance,  and  a 
new  trial  should  be  deliied.^' 

A  still  stronger  case  presents  itself  in  Fowler  v.  The 
Etna  Fire  Insurance  Company, {^)  Action  in  assumpsit, 
on  a  policy  of  insurance.  The  chief  question  at  the  trial 
was,  whether  the  house  that  was  burnt  down  was  a  frame 
house,  filled  in  with  brick.  The  judge  charged,  that  it  was 
competent  for  the  plaintiffs  to  have  established  a  usage,  and 
to  have  shown  the  meaning  of  the  words,  '^  a  frame  house 
filled  in  with  brick,*'  as  between  assured  and  insurer,  and 
it  was  for  them  to  say,  how  far  the  evidence  went  to  ee* 
tablish  such  usage.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  defendants  moved  to  set  it  aside.  Two 
new  trials  had  been  granted,  the  first  for  the  mjsdirection 
of  the  judge,  and  the  second  because  the  verdict  was 
against  evidence.  Sutherland^  J. — "  It  was  undoubtedlf 
competent  for  the  plainti^  to  show  that  the  words,  ^e 


(1)  5  Wendell,  48.  (2)  2  Wendell,  202. 

(3)  7  Wendell,  270. 
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frame  house  filled  Iq  with  brick,''  had,  by  the  custom  or 
usasfe  of  insurers  and  insured,  acquired  a  particular  tech- 
nical meaning,  different  from  that  which  the  words  might 
be  generally  understood  to  import. — But  the  difiiculty  in 
this  case  is,  that  the  evidence  to  establish  such  usage  is 
entirely  defective,  while  the  charge  of  the  judge  was  per- 
haps calculated  to  make  an  impression  upon  the  jury,  that 
there  was  competent  and  sufficient  evidence  of  such  usage. — 
I  still  think  the  verdict  on  this  point  is  against  the  weight 
of  evidence ;  but  after  two  concurring  verdicts,  in  a  case 
where  there  were  many  witnesses,  and  a  great  deal  of  tes- 
timony on  both  sides,  upon  a  mere  question  of  fact,  (sup- 
posing there  was  no  misdirection,)  I  should  not  think  it  a 
discreet  exercise  of  the  power  of  this  court,  again  to  inter- 
fere with  the  finding  of  the  jury."(l) 

So,  in  Hammond  v.  Wadhams.{2)  Writ  of  entry. 
General  issue.  Joinder,  and  verdict  for  the  tenant  The 
demandant  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence.  By  the  Courts  after  no- 
ticing the  evidence — "  In  this  view  of  the  subject,  we  do 
not  feel  ourselves  authorized  to  deprive  the  tenant  of  his 
verdict,  and  to  send  the  cause  to  another  jury  for  trial. 
There  was  evidence  on  both  sides ;  the  credit  of  the  wit- 
nesses can  be  weighed  only  by  a  jury.  It  must  be  pre- 
sumed that  they  gave  due  weight  to  their  testimony.  We 
may,  and  we  ought,  to  grant  a  new  trial,  when  the  verdict 
is  against  the  evidence,  or  when  it  is  manifestly  against  the 
weigiit  of  the  evidence.  In  such  cases,  the  facts  ought  to 
be  inquired  into  by  another  jury.  Whatever  may  be  the 
inclination  of  our  opinions,  as  to  the  conclusions  the  jury 
have  made  from  the  testimony,  it  is  ttieir  province,  and  not 
ours,  to  make  those  conclusions ;  and  we  cannot  say  that 


(1)  Vide  Reid  v.  Landfard,  3  J.  J.  Marsh.  42L 

(2)  5  Mast.  Rep.  353. 
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this  Yerdict  was  given  against  evidence,  or  against  the 
weight  of  evidence.    It  must  therefore  stand." 

And  in  Baker  v.  Briggs.{\)  Assumpsit  on  a  promis- 
sory note.  One  of  the  counts  was  against  him  as  maker. 
The  defendant  had  endorsed  it,  but  not  as  payee.  The 
question  was,  whether  he  was  held  by  his  endorsement,  as 
an  original  promiser  or  maker,  and  being  in  the  nature  of  a 
surety,  he  was  not  entitled  to  all  the  rights,  by  way  of  de- 
fence, of  the  acknowledged  maker  of  the  note.  The  jury 
having  found  a  verdict  for  the  defendant,  the  plaintiff 
moved  for  a  new  trial  on  account  of  misdirection,  and  be- 
cause the  verdict  was  against  evidence.  Parker,  Ch.  J., 
delivered  the  opinion  of  the  court — "  It  is  moved  to  set 
aside  this  verdict  on  the  ground  that  it  is  against  evidence, 
notwithstanding  there  was  a  great  deal  of  evidence  on  both 
sides  so  contradictory,  that  on  a  former  trial  the  jury  could 
not  agree,  and  on  this  trial  it  was  the  subject  of  elaborate 
argument,  and  scrupulous  comparison  of  testimony.  I^ 
under  these  circumstances,  a  verdict  can  be  set  aside  as 
against  evidence,  no  action  can  be  tried  which  may  not  be 
brought  in  review  before  the  court  upon  the  fitcts,  and  the 
trial  by  jury  will  be  virtually  superseded.  Perhaps  no 
cause,  which  really  has  two  sides  to  it,  can  be  determined 
without  a  serious  belief  in  the  party  losing,  and  perhaps  in 
his  counsel,  that  the  verdict  was  wrong,  and  against  die 
weight  of  evidence."    New  trial  refused.(2) 

5.  A  rule  closely  allied  to  the  preceding,  is,  that  a  new 
trial  will  not  be  granted  on  technical  or  doubtful  ground^ 
especially  in  unimportant  cases,  if  there  be  sufScient  ev^ 
dence  on  the  merits  to  support  the  finding  of  the  jury,  wh^ 
are  in  all  such  cases  the  sole  constitutional  judges. 


(1)  8  Pick.  122.  (2)  Et  vide  3  Call,  276. 
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Thus,  in  an  Anonymous  case,(l)  on  the  warranty  of  a 
horse.  The  court  did  not  choose  to  ^ranta  new  trial,  though 
the  judge  who  had  presided  at  the  trial  expressed  himself 
rather  inclined  to  the  side  of  the  plaintiff,  and  the  jury  had 
found  for  the  defendant.  Lord  Mansfield  said,  the  courts 
were  usually  enough  troubled  at  the  first  trial  in  such  mat- 
ters; that  it  was  neither  clear  enough,  nor  important 
enough,  to  answer  a  second  trial. — "  It  does  not  follow  in 
every  case,  where  the  weight  of  evidence  may  seem  rather 
against  the  verdict,  that  a  new  trial  should  be  ordered.  The 
plaintiflF  asks,  that  he  may  be  at  the  expense  of  £20,  at  least, 
for  the  chance  of  twenty,  which  is  the  whole  value  of  the 
horse.  Uiicertain  justice  by  a  verdict  is  much  better  than 
certain  injustice ;  which  latter,  I  think,  would  follow  by 
granting  a  new  trial." 

And  in  another  Anonymous  case.(2)  On  a  motion  for 
a  new  trial,  upon  the  ground  that  the  jury  found  express- 
ly against  evidence.  It  was  an  action  of  trespass,  break- 
ing into  tlie  plaintiflPs  shop,  where  his  goods  were  at  auc- 
tion, damaging  his  goods  and  obstructing  the  sale.  No 
damages  were  proved.  Lord  Mansfield  said  he  left  it  to 
the  jury  upon  the  damages  on  the  trial.  They  found  for 
the  defendant.  He  declared  himself  not  dissatisfied,  and 
said  he  thought  they  ought  to  waive  their  motion  ;  for  if 
they  went  to  it  again,  they  might  probably  recover  six- 
pence, which  would  be  all  they  could  deserve. 

In  another  case,(3)  where  a  verdict  had  been  found 
against  evidence,  but  according  to  the  merits.  The  court 
said  they  would  not  grant  a  new  trial,  where  the  jury  have 
found  according  to  the  justice  of  the  case,  though  they  may 
have  found  against  the  form,  and  may  have  been  wrong 
in  so  doing. — "  When  the  substantial  justice  appears  to 
have  been  answered,  the  court  will  not  suffer  the  chance 


(1)  Loflft,  146.  (2)  Ibid.  391.  (3)  Ibid.  521. 
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of  its  being  defeated,  nor  the  parties  to  be  turned  round  to 
a  second  trial,  when  the  merits  have  been  decided." 

And  in  Smith  v.  Huggins^{\)  the  same  rule  as  in  Ash- 
ley V.  Ashl€y{2)  was  laid  down,  that  the  jury  are  the  proper 
judges,  which  scale  preponderates ;  and  a  new  trial  was 
denied,  though  there  was  but  weak  evidence  for  the  plain- 
tifl^  and  the  chief  justice  had  summed  it  up  strongly  for  the 
defendant. 

In  Smith  v.  Parkhvrst,{3)  upon  a  trial  at  bar  in  eject- 
ment, the  parties  agreed  to  a  special  verdict,  as  to  a  point 
of  law  arising  upon  a  family  settlement.  But  there  being 
a  question  of  fact,  in  which  they  did  not  agree,  that  was 
left  to  the  jury,  who  found  it  for  the  plaintiff,  against  the 
weight  of  the  evidence.  The  defendant  moved  for  a  new 
trial,  and  several  objections  were  made,  which  were  disre- 
garded by  the  court.  But  the  main  point  on  which  the  new 
trial  was  denied,  was  because  the  evidence  was  doubtful. 

So  in  Francis  v.  Baker, {A)  Pratt,  Ch.  J.,  before  whom 
the  cause  was  tried,  after  reporting  the  evidence  specially^ 
said,  that  if  he  had  been  upon  the  jury,  and  had  known 
no  more  of  the  witnesses  than  he  did  when  this  cause 
was  tried,  he  should  have  thought  the  verdict  ought  to 
have  been  for  the  defendant ;  but  where  there  was  a  con- 
trariety of  evidence  as  to  the  principal  matter  in  issue,  and 
the  characters  of  the  witnesses  on  both  sides  stood  unim- 
peached,  the  weight  of  evidence  did  not  depend  altogether 
upon  the  number  of  witnesses ;  for  it  was  the  province  of 
the  jury,  who  might  know  them  all,  to  determine  which 
witness  they  would  give  credit  to,  and  no  judge  had  a  right 
to  blame  a  jury  for  exercismg  their  power  of  determining 
in  such  a  case.  Clive,  J. — "  The  granting  of  a  new  trial 
in  this  case,  would  be  taking  away  that  power,  which  is  by 


(1)  2  Str.  1142.  (2)  Supra  p.  380. 

(3)  2  Str.  11(^5.  (4)  6  Bacon  Ab.  664. 
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the  conslitulioii  vested  in  ihp  jun-,"  finthnrst.  J. — -  As 
thcTc  was,  in  ttiis  oiist-.  strmi^  cvid^rrc-  iV-r  :he  i'.^iL.x.n.  a 
new  trial  oui^htnot  to  I*  L'raiit-di  s.::. ■■■:!!.  '-'■-v  "x^.z^.:  rf 
evidence  was,  in  my  li-rd  ■ri;:':-i"  ■■■.s:.-:-.-*  ■::::.:■:■:..  v-rJi 
the  dcreiidant."  And  I'.r  ti-i"!'/.  i  —■  I:  >  i  Z-'...:  -.c 
draw  a  line  as  to  iIm-  itraiitins  i:'  a  r.^v,-  --.i. :  t".^  :«eTT:t:e 
the  grantinff  or  n<ii  Kram:;.i-  ■:■:  :".  •:,.■:  s.-n-i-.>  >::>-:td 
upon  the  circiinistain-i;.  ••it:.':  >:;«•.-  a.-.:  A*--  r  .-'jir.  'Jb- 
riam — Tiiledischari.™-d.  1 

ant  claimvd  tliat  iiv  'i-i  :;  ;  --.^  -  ■:.  :  — -.i-r.v.'  o-.^e^ 
The  iilaiiiliiradii.-.-'d  :;.  ■•  -  -,  ,^:-  :.:;■,:  -  i:  :ri  :  ■  ji.vj&: 
siiin.  bni  diinied  \:.—.a  v.-;-  t>  :    .*  :■.  -  ■■■'.   :-.  •-!*  •-■v- 

tract  in  qu>-si;o;,.     W/ i  ■  ■-  ■-..■.■■;.-:  --,■  -,.,.■■.  --jt 

parlies,  in  supj-Tt  '.-:  •■■ ,:  r--  •    ".■      '  ■-.:.  •     ■.:.■■.  -.:.  ■-.*•; 
testimony,  tht.- jury  l;-lV'    n  • 
lowins; the  r>aynit!ii  f lainr  d  I 
thinking  the  {)ri'poi)di-ranc>-> 

returned  the  jnry  to  !i  sioond  and  third  consideTation.  but 
they  adhered  to  their  verdicl.     On  nintioii  of  the  defend- 
ant, the  jndsfc  tlicn  .slated  the  cvidenee  upon  the  point  in 
question,  expressina;  his  opinion  thereon  in  opposilioa  to 
the  verdict,     nmniur.  Ch.  J. — "The  trraiiting  of  a  new 
trial,  merely  because,  in  the  opinion  of  the  CM)rt.,tfie  ver- 
dict is  rather  agTiinst  the  weijrht  'jf'^videDML  would  leduce 
the  trial  by  jury  toanexiwnsivc  !ind  useless  ibnn.  and  lake 
avtay  the  power  vested  in  the  jurors  br  the  WKBliiation. 
The  verdict  ouffht  to  be  manifestly  txd  pal;«tih- aeainst 
the  weightofevideiici,  toanlliorizea  Ktirrfanaidenorit 
and  this  is  the  law  of  Westminster  Hsl"  Tieotho  jod^s 
coDcarred,  and  a  nev  trial  wbsicAisbeL  Ji 


.-.:  :■-.■:  r-.r  i'.-\::.'.:il.  d;*a]- 
r.f  ■i-;--(idarir.  Th':  jnd^"?. 
■'-il-iio- 1.)  Irf-  the  other  way, 
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So,  in  Wait  v.  M'Neil.{\)  Assumpsit  for  goods  sold. 
On  the  trial,  before  Parker^  J.,  the  plaintiff  proved  a  deli- 
very, and  a  regular  charge  in  his  books,  as  of  goods  sold 
in  the  usual  course  of  business.     The  defence  was,  that  the 
parties  had  engaged  as  partners  in  the  manufacture  of  cer- 
tain carriage  boxes ;  in  which  business  the  plaintiff  was  to 
advance  all  the  stock,  and  the  defendant  to  pay  for  all  the 
labour  ;  and  the  boxes,  when  made,  to  be  sold  by  the  plain- 
tiff, on  their  joint  account.     The  jury  found  for  the  plain- 
tiff, and  the  defendant  moved  for  a  new  trial,  as  upon  a 
verdict  against  evidence.     Sedgwick,  J. — *'  The  objection 
in  this  case  is,  that  the  verdict  is  against  evidence ;  and  if 
it  be  clearly  and  manifestly  so,  it  certainly  ought  to  be  set 
aside.     The  plaintiff,  at  the  trial,  having  proved  his  case, 
the  only  positive  evidence  against  him,  was  the  testimony 
of  the  defendant's  son.     The  court  will  pay  all  due  respect 
to  the  testimony  of  a  witness  who  stands  uncontradicted 
and  unimpeached  ;  but  the  credit  of  every  witness  must  be 
taken  into  the  consideration  of  the  jury  ;  and  this  is  pecu- 
liarly and  emphatically  within  their  province. — As  the  bur- 
den of  proof,  respecting  the  partnership,  was  on  the  defend- 
ant ;  if  the  jury  did  not  pay  full  credit  to  young  McNeil's 
testimony,  they  did  right  in  the  verdict  which  they  re- 
turned.    On  the  whole,  we  are  all  of  opinion  that  we  can- 
not say  that  this  verdict  was  so  against  evidence  that  it 
ought  to  be  set  aside.""  (2) 

De  Fonclear  v.  Shotte?ikirk.{3)  Assumpsit  The  plaintiff 
coimted  on  the  agreement  to  take  a  negro  on  trial,  and  if 
the  negro  did  not  like  him,  he  was  to  be  returned;  and  also 
for  his  price.  The  negro  in  the  meantime  had  ran  away. 
The  judge  charged  the  jury  in  substance,  that  if  from  the 


(1)  7  Mass.  Rep.  261. 

(2)  Vide  Buck  v.  Waddell,  1  Ham.  Ohio  Rep.  357. 

(3)  3  Johns.  Rep.  170. 
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evidence  they  should  be  satisfied  the  sale  of  the  negro  was 
absolute,  the  plaintiff  would  be  entitled  to  their  verdict ;  but 
if  it  was  a  sale  upon  trial,  then  while  the  slave  remained  in 
possession  of  the  defendant,  he  was  bound  to  take  as  good 
care  of  him  as  he  would  of  his  own  slave,  and  if  he  had 
not  done  so,  the  plaintiff  was  entitled  to  a  verdict,  other- 
wise not.  The  jury  found  for  the  plaintiff.  A  motion  was 
made  to  set  the  verdict  aside,  and  one  ground  taken  was, 
that  it  was  against  evidence.  The  court,  per  Spencer^  J. — 
"  The  negro  was  in  the  possession  of  the  defendant,  but 
whether  as  being  sold  to  him,  or  put  into  his  possession  imtil 
he  should  signify  his  assent  to  buy,  or  return  him,  will  de- 
pend on  the  facts  of  the  case. — The  plaintiff  rests  on  cir- 
cumstances, from  which  to  infer  the  fact ;  these  the  defend- 
ant has  rebutted,  by  circumstances  and  by  positive  proof 
of  the  acknowledgment  of  the  plaintiff,  that  the  negro  was 
his  when  he  ran  away.  I  cannot  see  that  the  jury  have  de- 
cided against  the  weight  of  the  evidence  by  finding  for  the 
defendant,  and  I  am  therefore  unwilling  to  disturb  the 

verdict.»(l) 

So  in  Jctckson  v.  Douglas ^{2)  In  ejectment.  There 
was  some  ambiguity  in  the  testimony,  as  to  the  boimdary 
line.  The  jury,  under  the  direction  of  the  judge,  found  a 
verdict  for  the  plaintiff.  A  motion  was  made  to  set  aside 
the  verdict,  which  was  submitted  to  the  court  without  ar- 
gument. Per  Curiam, — ''  There  is  not  a  sufiicient  cause 
for  interfering  with  the  verdict.  There  was  no  uncertainty 
originally  as  to  the  true  location  of  the  lots.  It  is  very  clear 
that  the  defendant  possesses  beyond  the  true  line,  and  the 
single  fact,  that  one  of  the  lessors  of  the  plaintiff,  about 
eight  years  ago,  showed  a  mistaken  line  as  the  true  line,  is 


(1)  Vide  Cam.  &  Norwood,  104.     1  Hayw.  14.  132. 

(2)  8  Johns.  Rep.  367. 
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not  sufficient  of  itself  to  conclude  him  in  this  case.    The 
motion  is  therefore  denied/^l) 

In  all  these  cases^  the  proof  fluctuated  from  doubt  to  cer- 
tainty,  but  the  credibiUty  of  evidence  being  universally  con- 
ceded to  the  jury,  the  court  will  not  mterfere,  unless  in 
manifest  cases  of  abuse,  or  when  their  own  province  of  law 
IS  invaded  by  the  jury.  This  appears  to  be  the  true  boun- 
dary line,  tending  to  preserve  something  like  order  and 
consistency  in  the  mass  of  apparently  conflicting  decisions. 
The  nile  is  peculiarly  applicable  to  that  class  of  cases 
usually  designated  "  bard  actions."  Here  the  power  of  the 
jury  is  left  almost  uncircumscribed.  The  court  will  ex- 
tend every  fair  presumption  in  aid  of  their  verdicts.  Far 
example,  in  slander. 

The  jury  found  that  words,  directly  charging  the  plain- 
tiflf  with  being  a  murderer,  and  having  murdered  his  bro- 
ther, were  spoken  by  the  defendant,  but  not  malicioosly, 
on  which  a  verdict  was  recorded  for  the  defendant  The 
court  would  not  grant  a  new  trial,  on  the  ground  that  it  was 
a  verdict  against  evidence,  although  it  had  been  proved 
on  the  trial  that  the  words  were  spoken  in  anger,  and  it 
appeared  that  the  plaintiff  had  accidentally  been  the  cause 
of  his  brother's  death.(2) 

And  in  Harding  v.  Brooks^{3)  ki  slander,  charging  the 
plaintiff  with  being  a  liar,  a  knave,  and  a  rasccd.  The 
defendant  admitted  the  speaking  of  the  words,  and  filed 
several  pleas  in  justification.  At  the  trial  before  Wilde,  J., 
it  was  admitted  that  the  plaintiff  was  a  clergyman,  and  the 
trial  proceeded  up)on  the  pleas  in  justification*  Questions 
were  reserved  for  the  court  on  all  the  pleas  except  the  tenth, 
and  this  went  to  the  jury,  who  found  for  the  plamti£  The 
defendant  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence.   Parker,  Ch.  J. — "  Theevi- 


(1)  Vide  GUt  v.  Lyhrand,  3  Ham.  Ohio  Rep.  307.    J^JRif- 
GarlingUm,  3  M'Coid,  276.    Howard  v.  Aikin,  Ibid.  467. 

(2)  2  Price,  282.  (3)  5  Pick.  244. 
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dence  to  support  this  plea  is  found  in  the  testimony  of  Clark 
Thompson,  who  states  that  the  plaintiff  said  *he  had  as- 
certained that  the  person  who  signed  the  letter  was  not  en- 
titled to  M.  D.,  and  if  so,  he  was  nothing  better  than  a 
quack.' — The  words  testified  to  on  the  trial  varied  from 
those  inserted  in  the  plea,  which  probably  had  been  taken 
from  his  relation  at  a  former  period.  A  trifling  variance 
in  the  expression  from  the  form  of  words  testified  by  the 
witness,  would  have  rendered  them  wholly  inapt  to  prove 
the  issue.  The  lie  consists  in  the  plaintifl^'s  having  said, 
that  he  had  ascertained  that  Mr.  Smith  was  not  entitled  to 
the  distinction  of  M.  D. — Now  we  do  not  think  it  was  an 
illegal  stretch  of  charity  in  the  jury  to  doubt,  in  behalf  of 
a  minister  of  the  gospel  of  good  character,  of  his  having 
lied,  when  the  witness  by  whom  the  lie  was  to  be  proved 
intimated  doubts  of  his  own  correctness,  as  to  the  words 
used,  and  when  the  exactness,  and  even  the  collocation  of 
the  words,  might  be  important  to  settle  their  bearing  upon 
the  point  in  issue.  We  are  therefore  of  opinion,  that  judg- 
ment  must  be  rendered  on  the  verdict." 

So  in  Paddock  v.  Salisbury. (l)  The  defendant  had 
charged  the  plaintiff  with  arson  and  larceny.  Plea,  the 
general  issue.  The  words  were  fully  proved.  The  jury 
found  a  verdict  for  the  defendant,  and  on  motion  for  a  new 
trial,  it  was  urged  the  verdict  was  against  evidence.  Su- 
iherland,  J. — "  As  to  the  verdict  of  the  jury,  we  cannot  dis- 
turb it.(2)  There  was  no  misdirection  of  the  judge,  or 
any  rule  of  law  violated,  and  the  general  rule  is  undoubt- 
edly as  stated  by  Mr.  Justice  Spencer,  in  Jarvis  v.  Hatha- 
iray,(3)  that  in  penal  actions,  and  in  actions  for  a  libel  or 
de&mation,  and  other  actions  vindictive  in  their  nature, 
unless  some  rule  of  law  be  violated  in  the  admission  or 


(1)  2Cow€n,  811. 

(2)  Vide  Dexter  v.  Taber,  12  Johns.  Rep.  239. 

(3)  3  Johns.  Rep.  180. 
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rejectiou  of  evidence,  or  in  the  exposition  of  the  law  to  the 
jury,  the  court  will  not  ^ve  a  second  chance  of  success.*'(l) 

So,  in  an  action  for  malicious  prosecution,  NorrisY. 
Tyler.{2)  The  defendant  had  preferred  a  bill  of  indictr 
ment  against  the  plaintiff,  for  forging  a  note  of  hand. 
Four  witnesses  were  called,  to  prove  that  the  handwriting 
was  not  the  plaintiffs,  and  the  judge  directed  the  jury  in 
his  favour.  But  the  jury  found  a  verdict  for  the  defendant 
Upon  a  motion  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  as  being  a  verdict  against  evidence, 
and  why  a  new  trial  should  not  be  granted,  the  court  said, 
the  defendatit  had  been  sufficiently  tried  once,  where  the 
suit  was  of  a  criminal  nature,  and  motion  denied. 

So,  in  a  case  of  usury,  Brook  qui  tarn  v.  Middletcn.{^) 
The  jury  having  found  a  verdict  for  the  defendant,  in  an 
action  for  usury,  Garrow  moved  for  a  new  trial,  with 
respect  to  one  of  the  counts,  as  being  a  verdict  against  all 
the  evidence.  The  usury  consisted  in  taking  a  quarter 
per  cent,  upon  the  loan,  in  the  name  of  commission,  the 
lender  having  notliing  to  do  for  it  but  to  receive  the  money 
at  the  appointed  time  oi  repayment.  Lx>rd  Ellenborcngh 
referred  to  the  case  of  Fonnereau  v.  Bennety{A)  where  the 
court  said  that  the  rule  had  been  laid  down  for  fifty  years 
past,  not  to  grant  new  trials,  in  actions  on  penal  laws,  where 
the  verdict  was  for  the  defendant.  There,  indeed,  the  doc- 
trine was  laid  down  rather  too  generally,  as  the  court  would 
certainly  grant  a  new  trial  in  case  of  the  misdirection  of  the 
judge  in  point  of  law.  But  in  case  of  a  verdict  against 
evidence,  the  rule  was  now  settled,  that  no  new  trial  would 
be  granted.(5) 

So,  in  Baker  v.  Richardson.     Debt  for  a  violation  of 


(1)  Et  vide  7  Cowen,  613.   10  Wendell  119.        (2)  1  Cowp.37. 
(3)  10  East,  268.  (4)  3  Wils.  59. 

(5)  Vide  The  King  v.  Mav:bey,  6  Term  Rep.  619,  and  WUsw 
F.  Raatall,  4  Tenn  Rep.  753, 
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the  statute,  in  selling  whiskey  without  license,  and  verdict 
and  judgment  for  defendant.  And  on  certiorari,  Per  Cu- 
riam.— "  The  only  question  was,  whether  these  transac- 
tions were  feir,  or  intended  as  mere  evasions  of  the  statute. 
Whether  the  verdict  was  such  as  we  should  have  given,  is 
not  the  point  of  inquiry.  The  question  belonged  to  the 
jury,  who  have  decided  in  favour  of  the  defendant,  and 
the  court  will  not,  in  such  a  case,  set  aside  the  verdict."(l) 

And  in  Comfort  v.  Thompson,!^)  Debt  on  statute  to 
prevent  injury  by  dogs,  and  verdict  for  defendant,  and  on 
certiorari,  Per  Curiam. — "  The  verdict  is  no  doubt  clearly 
against  evidence ;  but  this  being  an  action  for  a  penalty, 
there  is  no  new  trial  granted  in  such  cases,  on  the  ground 
of  the  verdict  being  contrary  to  evidence,  provided  the  ver- 
dict be  for  the  defendant,  and  there  be  no  irregularity  in 
the  case.(3)  There  is  at  least  as  strong  reason  for  applying 
this  rule  to  such  trials  in  justice's  courts,  as  in  any  other/' 

So,  if  the  action  be  vexatious.  Macrow  v.  Hull.{A)  The 
defendant's  counsel  showed  cause  against  the  court's  grant- 
ing a  new  trial ;  which  had  been  moved  for  by  the  plain- 
tiff's counsel,  upon  the  foot  of  the  verdict's  being  against 
evidence.  Mr.  Justice  Foster,  who  tried  the  cause,  reported 
it  to  be  an  action  of  trespass,  extremely  frivolous,  but  suffi- 
ciently proved.  He  said  that  the  defence  was  a  very  strong 
one  indeed  in  mitigation  of  damages  ;  but  yet  was  not  a 
sufficient  denial  of  the  trespass  :  so  that,  in  strictness,  the 
verdict  was  undoubtedly  against  evidence.  However,  he 
thought  the  action  so  frivolous  and  vexatious,  that  he 
should  have  thought  sixpence  damages  to  have  been 
enough.  Whereupon  the  court  held,  that  notwithstanding 
its  being  a  verdict  against  evidence,  yet  they  ought  to  re- 
fuse, and  accordingly  did  refuse,  to  set  aside  the  verdict 


(1)  1  Cowen,  77.  (2)  10  Johns.  Rep.  101. 

(3)  Vide  Mattiaon  v.  Allatwm^  2  Str.  1238.        (4)  1  Bun.  11. 
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So  also  for  a  nuisance.  The  King  v.  Afotm.(l)  The 
defendant  was  acquitted  upon  not  guilty  to  an  indictment 
for  a  nuisance,  in  continuing  a  hut  erected  upon  the  high- 
way. And  now  Blosset,  sergeant,  moved  on  behalf  of  the 
crown,  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence.  Dampier,  J. — "  In  penal  actions,  where 
the  verdict  is  for  the  defendant,  the  court,  I  believe,  do  not 
grant  a  new  trial,  except  for  a  misdirection  of  the  judge.'' 
And,  Per  Curiam — rule  refused. 

6.  In  disposing  of  motions  to  set  aside  verdicts  and  grant 
new  trials,  on  the  ground  of  the  verdict's  being  against  the 
weight  ol  evidence,  the  court  will  look  into  the  meritSj 
and  will  not  grant  the  motion,  against  the  equity  of  the 
ease. 

The  cases  of  the  Dutchess  of  Mazarine  and  of  Cox  v. 
Kitchin^  already  cited,  illustrate  the  rule.  These  cases, 
however,  as  well  as  others  adduced  above,  showing  how 
strongly  the  courts  are  inclined  to  overlook  all  objections, 
where  justice  is  done,  rather  apply  to  verdicts  against  law 
than  evidence.  But  for  that  reason  they  more  strongly 
enforce  the  rule.(2) 

In  Wilkinson  v.  Payne,(3)  which  may  be  regarded  as 
the  leading  case  on  the  subject  of  new  trials,  where  ver- 
dicts are  clearly  against  evidence — the  jury  were  permitted 
to  indulge  in  a  presumption  not  only  without,  but  against 
evidence,  on  the  side  of  conscience  and  equity.  This  was  an 
action  on  a  promissory  note  for  £180,  given  to  the  plain- 
tiff by  the  defendant,  in  consideration  of  the  plaintiff's  mar- 
rying his  daughter.  The  defence  set  up  was,  that  though 
there  was  a  marriage  in  fact,  it  was  not  a  legal  one.  The 
whole  defence  was  put  on  strictly  technical  grounds, 
against  the  conscience  of  the  case.     On  the  denial  of  the 

(1)  4  Maule  &  Sel.  337. 

(2)  2  Salk.  646.    1  Bos.  &,  Pul.  33S.    Supra,  303.  341. 

(3)  4  Term  Rep.  468.    Supra,  344. 
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motion  for  a  new  trial,  the  court,  after  seizing  upon  every 
circumstance  in  aid  of  the  verdict,  conclude — "In  this  case 
the  parties  did  not  intend  to  elude  the  marriage  act;  but 
all  their  friends  were  fully  informed  of,  and  concurred  in 
the  former  marriage  :  and  we  should  ill  exercise  the  dis- 
cretion vested  in  the  court,  if  after  the  jury  had  presumed  a 
subsequent  legal  marriage,  under  all  the  circumstances  of 
this  case,  we  were  to  set  aside  their  verdict." 

And  in  De  Tastet  v.  Baring, {\)  Action  on  two  bills  of 
exchange.  The  only  question  to  settle  at  the  trial  was, 
whether  the  plaintiffs  were  entitled  to  re-exchange.  It  was 
tried  by  a  special  jury,  who  found  for  the  defendants.  Upon 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence.  Lord  Ellenborougk,  Ch.  J.,  delivered  the 
opinion,  that  the  rule  for  a  new  trial  should  be  discharged, 
on  the  ground  that  the  question  was  properly  put  to  the 
jury,  to  allow  the  plaintiff  damages  or  expenses  in  the  name 
of  re-exchang«,  if  the  plaintiffs  were  either  liable  to  pay,  or 
had  paid,  re-exchange  on  these  bills.  And  that,  as  it  did 
not  appear  to  have  been  clearly  made  out,  that  there  was 
at  the  time  any  course  of  re-exchange  between  Lisbon  and 
London,  the  court  must  presume  that  the  jury,  which  was 
one  particularly  conversant  in  subjects  of  this  sort,  found 
for  the  defendant  on  that  ground.  And  the  rule  was  dis- 
charged. 

So,  in  an  action  for  use  and  occupation,  where  the  plain- 
tiff sued  under  circumstances  of  hardship,  and  the  testi- 
mony for  the  defendant  was  scarcely  sufficient  to  raise  a 
presumption.  Woodcock  v.  Nuth,{2)  The  judge  having 
left  it  to  the  jury,  to  say  whether  the  plaintiff  had  accepted 
one  Lewis  as  his  tenant,  a  verdict  was  found  for  the  de- 
fendant, which  the  plaintiff  moved  to  set  aside.  It  appeared 
the  premises  in  question  were  originally  let  to  ^uih,  and  at 


(i)  11  East,  265.  (2)  8  Bingham,  170. 
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midsummer-day,  1829,  precisely  a  quarter  after  his  term 
had  expired,  he  paid  a  quarter's  rent,  deducting  £10  for 
certain  repairs ;  that  this  was  the  only  time  he  had  been 
seen  on  the  premises  since  the  term  expired ;  that  the  rent 
had  never  since  been  paid  upon  the  precise  quarter  day ; 
and  that  all  the  subsequent  payments  had  been  made  bf 
Lewis.    The  court  observed,  upon  this  state  of  facts,  they 
could  not  say  there  was  not  evidence  to  go  to  a  jury ;  diat 
Xiewis  was  really  the  tenant,  and  therefore  refused  the  rule. 
So  in  Campbell  v.  Spencer, {!)  in  ejectment.  The  plain- 
tiff had  bartered  a  store  of  goods  for  a  farm  one  morning, 
while  drinking  bitters  at  a  tavern.  The  contract  was  mark- 
ed by  acts  of  indiscretion  on  the  part  of  the  defendant,  but 
with  no  positive  evidence  of  such  f mud  on  the  part  of  the 
plaintiff  as  would  avoid  it.     The  judge  told  the  jury  that 
there  was  nothing  in  the  evidence,  which  would  authorize 
the  court  to  say  that  the  contract  was  void,  however  indis- 
creet it  might  have  been  on  the  part  of  the  defendant ;  but 
the  evidence  was  for  their  consideration.     The  jury  found 
a  verdict  for  the  defendant,  which,  upon  a  motion  for  anew 
trial,  was  set  aside ;  and  from  this  decision,  the  defend- 
ant appealed.  TUghman,  Ch.  J. — "  It  is  said  by  the  plain- 
tiff's counsel,  that  the  jury  undertook  to  pronounce  the  con- 
tract altogether  void.     If  that  was  ascertained  on  the 
record,  and  the  case  could  be  reduced  to  that  point,  I  should 
have  no  hesitation  in  saying,  that  there  should  be  a  new 
trial ;  but  this  is  impossible.  We  cannot  say  on  what  point 
the  verdict  was  founded.     Suppose,  now,  the  jury  were  of 
opinion,  that  the  contract  was  so  far  binding  as  to  make  the 
defendant  toswerable  in  an  action  for  damages,  but  that  it 
was  not  a  case  in  which  the  plaintiff  was  entitled  to  a  spe- 
cific performance ;  I  then  ask  myself  whether  I  am  dear, 
that  on  this  ground  the  jury  were  wrong.     1  have  thought 


(1)  8  Bina.  Rep.  129. 
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a  good  deal  of  it,  and  I  cannot  say  that  I  am.  It  is  one  of 
those  cases  in  which  I  would  not  interfere  with  the  ver- 
dict."(l) 

And  for  a  similar  reason,  the  court  will  not  ^frant  a  new 
trial,  where  they  see  plainly  the  result  must  be  the  same ;  as 
in  High  v.  Wilson,{2)  An  action  in  trespass  against  the 
sheriff,  for  taking  and  carrying  away  the  goods  of  the 
plaintiff.  The  defendant  justified  under  the  execution,  but 
at  the  trial  omitted  to  produce  the  judgment,  on  which  the 
execution  was  issued.  The  jury  found  a  verdict  for  the 
defendant,  and  the  plaintiff  moved  to  set  it  aside,  on  the 
ground  of  defect  of  evidence.  Per  Curiam, — "  The  de- 
fendant, in  this  case,  did  not  produce  the  judgment  at  the 
trial.  But  we  are  all  clearly  of  opinion,  that  the  plaintiff 
had  no  right  of  action,  for  the  sale  of  the  horse  was  evi- 
dently fraudulent.  On  the  authority  of  the  case  of  Mar- 
tyn  V.  Podger,{3)  there  appears  to  be  no  use  or  justice  in 
granting  a  new  trial,  when  the  plaintiff  is  not  entitled  to 
recover.    For  that  reason  the  rule  is  refused." 

And  in  Panghum  v.  Bull^{i)  already  cited.  The  court 
held,  that  if,  on  a  review  of  the  case,  it  shall  appear  that,  from 
the  facts  not  disputed  at  the  trial,  there  was  evidently  a 
a  want  of  probable  cause,  the  verdict  ought  not  to  be  set 
aside,  if  they  see  that  the  jury  have  not  erred  in  point  of 
law,  although  the  charge  was  erroneous,  no  injury  having 
therefore  been  done  to  the  defendant  below,  of  which 
he  had  a  right  to  complain. 

7.  If  the  case  be  frivolous  in  itself,  and  attended  with 
unimportant  results,  the  verdict,  although  contrary  to  the 
weight  of  evidence,  and  even  to  the  charge  of  the  judge, 
will  not  be  set  aside,  and  a  new  trial  granted.(5) 

(1)  Vide  1  Brayton's  Verm.  Rep.  170.         (2)  2  Johns.  Rep.  46. 
(3)  5  Burr.  2631.  (4)  1  Wendell,  345.    Supra,  p.  29ft. 

(5)  Vide  supra,  p.  347. 
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Anonymous  case.(l)  Action  in  covenant.  Defendant 
replied  non  /regit  conventionem.  The  question  turned 
upon  repairs ;  and  it  appearing  in  evidence,  that  there  were 
thirty-eight  years  to  run  on  premises,  out  of  a  term  of 
forty,  the  jury  thought  the  injury  was  rather  to  the  posses- 
sion than  to  the  landlord.  They  found  for  the  defendant, 
whereupon  the  plaintiff  moved  for  a  new  trial.  At  the  trial 
it  appeared  notice  had  been  given  to  the  tenant  to  repair. 
And  it  further  appeared,  lead  had  been  stolen  off  the  house, 
and  the  tiles  to  come  at  it.  But  the  damage  had  been  repair- 
ed in  a  great  measure ;  and  the  jury  said  they  believed  there 
was  not  above  a  shilling  damages,  upon  what  was  left  un- 
repaired. Mr.  Justice  Aston  said,  upon  so  small  an  oc- 
casion they  would  not,  and  the  court  never  was  used,  to 
grant  a  new  trial.(2) 

So  in  Robertff  v.  Karr.{3)  Action  of  trespass,  for  break- 
ing and  entering  the  plaintifi^'s  close,  destroying  his  fence 
and  two  plants  of  ivy  there  growing,  and  for  an  injury  done 
to  a  wall,  by  inserting  rafters  into  it.  The  defendant  plead- 
ed several  pleas,  including  a  right  of  way.  Liord  EUen- 
borough,  Ch.  J.,  who  presided  at  the  trial,  directed  the  jury 
that  the  plaintiff  was  entitled  to  a  verdict  upon  the  last 
count  of  the  declaration,  upon  the  evidence  given  by  one 
witness,  who  gave  his  opinion  that  the  wall  was  damaged 
to  the  amount  of  four  or  five  pounds.  The  jury  found  for 
the  plaintiff  on  some  issues,  and  for  the  defendant  on 
others.  Both  moved  for  a  new  trial,  on  the  ground  of  issues 
found  being  against  the  weight  of  evidence.  Mansjield, 
Ch.  J. — "  The  judge  who  tried  the  cause  has  intimated  an 
opinion,  though  not  very  strongly,  in  favour  of  the  plaintifl^ 
but  he  rested  it  chiefly  on  the  other  issue,  on  which  there 
was  evidence  of  the  plaintiff^s  wall  having  been  damaged 


(1)  Lofit,  529.  (2)  Bt  vide  2  Blacks.  85L 

(3)  1  TBQnt.  48ft. 
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to  the  amount  of  five  pounds.  But  as  to  that  issue  the 
court  will  not  grant  a  new  trial  for  so  trifling  a  sum  as  five 
pounds. 

And  in  Brown  v.  Raj/,{1)'  Action  of  replevin  for  taking 
the  plaintiff's  cattle.  The  defendant  avowed  tliey  were  in  his 
close  unlawfully,  and  that  he  took  them  under  a  distress, 
damage  feasant  Plea  in  bar,  that  they  escaped  into  the 
defendant's  close,  through  a  defect  of  a  fence,  which  the 
defendant  ought  to  have  repaired.  The  jury  found  a  ver- 
dict for  the  plaintiff.  Damages,  four  guineas.  A  rule  nisi 
was  applied  for,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence.  Lord  Chief  Justice  Best, — "If 
we  were  to  grant  a  new  trial,  it  is  quite  clear,  it  must  be  on 
the  terms  of  the  payment  of  costs  by  the  defendant,  and 
he  might  eventually  be  put  to  the  expense  of  £50,  to  get 
rid  of  the  trifling  sum  of  four  guineas,  for  which  the  plain- 
tiff has  obtained  a  verdict.  Although  the  rule  that  the 
court  will  not  grant  a  new  trial,  on  account  of  trifling 
damages,  may  not  extend  to  an  action  of  replevin,  still  it 
appears  to  me  to  be  so  far  salutary,  as  not  to  be  entrenched 
on  in  the  present  instance,  or  induce  us  to  disturb  the  ver- 
dict."(2) 

So  in  Hunt  v.  Burrel,  and  others.(3)  Action  in  tres- 
pass, quare  clausum  fregiL  The  defendants  justified  at 
the  trial,  by  virtue  of  an  execution  against  the  plaintiff. 
One  of  them  acted  as  the  deputy  of  the  under-«heriff,  and 
upon  offering  the  deputation  in  proof,  it  was  overruled  by 
the  judge  as  a  justification,  but  permitted  in  mitigation. 
The  jury  found  a  verdict  for  the  plaintiff  of  $5  damages. 
The  question,  whether  the  deputation  ought  to  have  been 
received,  was  submitted  without  argument.     The  court 


(1)  9  Moore,  583. 

(2)  Vide  2  Verm.  Rep.  185.    Brayton's  Verm.  Rep.  170. 

(3)  5  Jblini.  Rep.  137. 
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held  that  it  was  competent  testimony,  but  denied  a  new 
trial,  concluding  thus : — ^'  But,  though  tiie  evidence  ought 
to  have  been  received,  this  case  will  not  justify  a  new  trial. 
As  the  plaintiff  recovered  but  five  dollars,  he  must  pay  full 
costs  to  the  defendants,  as  no  certificate  of  the  judge  has 
been  given,  and  as  the  title  did  not  in  any  wise  come  in 
question.  It  certainly,  then,  would  not  be  fit  to  award  a 
new  trial,  and  create  all  that  additional  expense,  merely  to 
save  five  dollars  to  the  defendants,  and  on  that  ground 
only  the  motion  is  denied. "(1) 

Nor,  on  the  contrary,  are  value  and  importance  of  themr 
selves  sufilcient  to  procure  a  new  trial,  unless  coupled  with 
some  departure  from  law,  or  a  finding  against  the  evi- 
dence, as  in  Vernon  v.  Hankey^{2)  Action  for  money  had 
and  received.  Plea,  general  issue,  and  verdict  for  plain- 
tifF,  £16,930.  The  court  granted  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial.  The  judge  reported 
that  one  Tyler  had  committed  a  clear  act  of  bankruptcy, 
on  the  night  of  the  second  of  May,  1785,  which  was  well 
known  to  the  defendants,  who  were  her  bankers ;  and  it 
appeared  by  their  books,  that  so  much  as  the  verdict  was 
taken  for,  had  been  received  by  them  on  account  of  the 
bankrupt  after  that  time.  On  a  motion  for  a  new  trial,  the 
case  was  elaborately  argued,  and  much  stress  was  laid  on 
its  importance,  by  reason  of  the  amount  of  the  verdict 
The  judges  delivered  their  opinions  seriatim^  and  dis- 
charged the  rule.  Buller,  J.,  best  illustrates  the  rule :  "  The 
grounds  which  have  been  mentioned  by  the  defendants' 
counsel,  have  frequently  been  allowed,  and  ought  always 
to  govern  the  court  in  granting  rules  to  show  cause  why 
there  should  not  be  a  new  trial.  But  there  is  a  wide  dif- 
ference between  the  reasons  which  ought  to  induce  the 
court  to  grant  such  rules,  and  those  which  are  sufilcient  to 


(1)  Vide  3  Johns.  Rep.  237.  (2)  2  Tenii  Re^  lia 
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grant  new  trials.  It  is  well  known  that  in  this  court  a 
rule  to  show  cause  why  there  should  not  be  a  new  trial,  is 
granted  for  little  more  than  asking,  if  any  plausible  doubt 
can  be  stated ;  but  if  this  were  to  be  followed  up  by  making 
the  rule  absolute  on  the  same  grounds,  it  would  be  great 
injustice  to  the  parties,  and  would  tend  to  multiply  litiga- 
tion to  an  enormous  degree.  Value  alone  is  not  a  ground 
for  granting  a  new  trial,  although  it  frequently  weighs  in 
granting  a  rule  to  show  cause.'Xl) 

8.  When  the  judge  who  tries  the  case  expresses  him- 
self satisfied  with  the  verdict,  although  against  the  weight 
of  evidence,  the  court  will  seldom  set  it  aside  and  grant  a 
new  trial :  on  the  contrary,  when  he  is  dissatisfied  it  is  al- 
most of  course  to  grant  it. 

The  rule  is  thus  laid  down  by  Judge  Buller — "  Upon  a 
motion  for  a  new  trial,  the  way  is  to  grant  a  rule  to  show 
cause,  and  then  the  puisne  judge  of  the  court  speaks  to  the 
judge  who  tried  the  cause  (if  it  be  not  one  of  the  same  court) 
and  obtains  a  report  from  him  of  the  trial,  and  also  a  signi- 
fication of  what  his  sentiments  are  upon  it.  If  the  judge 
declare  himself  satisfied  with  the  verdict,  it  hath  been  usual 
not  to  grant  a  new  trial,  on  account  of  its  being  a  verdict 
against  evidence.  On  the  other  hand,  if  he  declared  huor 
self  dissatisfied  with  the  verdict,  it  is  pretty  much  of  course 
to  grant  it.'X2) 

In  one  case,  Wheeler  v.  Pitt,{3)  the  verdict  was  for  the 
plaintiff,  but  on  the  report  of  Willes,  Ch.  J.,  before  whom 
the  cause  was  tried,  that  the  weight  of  evidence  was,  in  his 
opinion,  with  the  defendant,  a  new  trial  was  granted. 

In  Berks  v.  M€ison,{i)  Ryder,  Ch.  J.,  before  whom  the 
case  was  tried,  reported  that  there  was  evidence  on  both 


(1)  Vide  Infra  «  Small  Damages,"  Chap.  XII. 

(2)  Boll  N.  P.,  327.       (3)  6  Bac.  Ab.  663.       (4)  Sayer,  264. 
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sides ;  but  that  the  evidence  for  the  party  in  whose  favour 
the  verdict  was,  was  so  very  slight  that  the  jury  ought  not, 
in  his  opinion,  to  have  regarded  it,  and  that  the  evidence 
for  the  other  party  was  very  strong,  and  he  added  that  he 
was  dissatified  with  the  verdict    A  new  trial  was  granted. 
In  Rands  v.  Tripp. (!)    The  plaintiff  was  a  tobacco- 
nist, and  lived  near  Guildhall,  London.    He  married  the 
daughter  of  the  defendant,  who  was  an  alderman  in  HiiU| 
and  had  four  hundred  pounds  portion  with  her.     After  the 
marriage  the  defendant  spoke  merrily  before  three  wit- 
nesses, ''  That  if  his  son-in-law  would  procure  himself  to  be 
knighted,  so  that  his  daughter  might  be  a  lady,  he  would 
then  give  him  two  thousand  pounds  more,  and  would  pay 
one  thousand  pounds,  part  thereof  presently,  upon  such 
knighthood,  and  the  other  one  thousand  poundsj  within  a 
year  after.     The  son-in-law,  without  acquainting  the  de- 
fendant, did,  about  nine  months  afterwards,  procure  himself 
to  be  knighted  and  brought  an  assumpsit  for  the  two  thou- 
sand pounds,  which  was  tried  before  Norihy  Cb«  J.,  at 
Guildhall,  and  the  jury  gave  £1,500  damages.     The  chief 
justice  thought  it  was  a  hard  verdict,  for  he  was  not  clearly 
satisfied  that  the  agreement  was  good,  it  being  only  for 
words  which  were  spoken  by  the  old  man  when  he  had 
but  a  weak  memory.    And  thereupon  a  new  trial  was 
granted,  because  the  chief  justice  thought  it  was  fit  so  to 
be.(2) 

So,  in  Letgoe  v.  Pitt,{3)  in  ejectment,  and  verdict  for 
lessor  of  plaintiff.  The  chief  justice  certified,  that  the 
premises  in  question  were  copyhold,  and  both  parties 
claimed  under  one  George  Cromwell,  who  had  made  two 
several  surrenders.  The  question  upon  the  trial  was, 
whether  Cromwell  was  compos  mentis  at  the  time  of  the 


(1)  2  Mod.  199.  (2)  Vide  3  Younge  &  Jenris,  264. 

(S)  Banes,  439. 
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surrender  under  which  the  defendant  claimed ;  that  nothing 
was  objected  to  Cromwell's  insanity,  till  twelve  years  after 
such  surrender,  and  that  the  chief  justice  was  of  opinion 
the  strenj^h  of  the  evidence  was  with  the  defendant.  Ilie 
court  ordered  a  new  trial,  upon  payment  of  costs. 

In  Lessee  of  Cain  v.  Henderson^{l)  it  was  held,  when 
the  judge  who  tried  the  cause  is  not  dissatisfied  with  the 
verdict,  it  must  be  a  very  strong  case  that  will  induce  this 
court  to  grant  a  new  trial. 

And  in  Harrison  v.  R&ioan.{2)  Verdict  for  plaintiff,  and 
motion  for  a  new  trial,  and  one  ground  taken  was,  that  the 
verdict  was  against  evidence.  Wa^hing'ton,  J.,  delivering 
the  opinion  of  the  court  upon  this  point,  asks — ''  Is  this 
verdict  warranted  by  the  evidence?  or,  in  other  words, 
ought  we  to  be,  or  are  we,  satisfied  with  it  ?  Speaking  for 
myself,  I  must  declare,  that  I  am  satisfied.  But  my  brother, 
who  sat  with  me  upon  the  trial  of  the  issue,  authorizes  me 
to  say,  that  he  is  not  entirely  so.  This  difference  of  opi- 
nion, upon  a  question  which  conscience  alone  can  decide, 
is  conclusive  to  induce  my  acquiescence  in  the  motion. 
As  a  man,  I  am  satisfied  with  the  verdict ;  but  as  a  judge, 
I  ought  not  to  be  satisfied,  unless  the  court  is  so.  Let  a 
new  trial  be  awarded." 

But  a  new  trial,  when  no  injustice  appears  to  have  been 
done,  will  be  refused,  notwithstanding  the  verdict  was,  in 
the  opinion  of  the  judge  before  whom  the  cause  was  tried, 
contrary  to  tlie  weight  of  evidence.  In  Ashley  v.  Ashley, {3) 
the  judge,  before  whom  the  cause  was  tried,  reported,  that 
the  weight  of  evidence  was  with  the  plaintiff,  and  that,  in 
his  opinion,  the  jury  ought  to  have  found  a  verdict  for  hinu 
A  new  trial  was  refused,  the  court  observing,  that,  as  there 


(1)  2  Binn.  108.  (2)  4  Wanh.  C.  C.  R.  32. 

(3)  2  Str.  1142. 
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was  evidence  for  the  defendant,  the  jury  were  the  proper 
persons  to  jud^  on  which  side  the  weight  of  evidence  was. 

And  in  Smith  v.  Huggins,{\)  a  new  trial  was  refused, 
although  Lcc,  Ch.  J.,  reported,  that  the  evidence  for  the 
plaintiff  was  very  weak,  and  that  he  had  summed  up  the 
evidence  strongly  for  the  defendant.(2) 

And  held,  in  Fehl  v.  Goody{3)  that  though  a  verdict  he 
against  the  opinion  of  the  judge  who  tried  the  cause,  yet 
if  it  turned  upon  the  credit  of  witnesses,  a  new  trial  will 
not  be  granted,  except  in  extraordinary  cases.^(4) 

It  may  be  proj)er  to  add,  that  in  most  of  the  states  a  dif- 
ferent practice  prevails  from  what  obtains  in  England. 
There,  the  case  is  reported  by  the  judge  who  presided  at 
the  trial ;  here,  generally,  it  is  made  up  by  the  counsel  on 
both  sides,  and  settled  by  the  judge.  Of  course,  where  this 
jNPactice  prevails,  it  is  not  probable,  that  the  opinion  of  the 
presiding  judge  can  have  the  same  controlling  influence  as 
in  the  English  courts.  With  us,  in  New-York^  not  only 
does  this  practice  in  making  up  the  case  exist,  but  since 
the  amendment  of  the  constitution,  the  judges  of  the  su- 
preme court  sit  only  in  bank,  and  do  not,  as  formerly,  travd 
the  circuit,  and  preside  at  nisi  prius.  To  them,  therefinre, 
this  last  rule  has  strictly  no  application. 


(1)  2  Str.  1142. 

(2)  Et  vide  1  W.  Blacks.  1.    2  Str.  1105.  (3)  2  Binn.  i95. 
(4)  Vide  2  Seig.  dc  Rawle,  298.    2  S.  C.  Con.  Rep.  452.  323. 


CHAPTER  XII. 

BY  REASON  OF  THE  DAMAGES. 

The  object  of  an  action  being  the  recovery  of  a  sum  of 
money  for  a  demand  unjustly  withheld,  or  a  breach  of  con- 
tract or  wrong  committed,  it  is  the  special  province  of  the 
jury  to  ascertain  the  justice  of  the  demand,  the  terms  of  the 
contract,  or  the  extent  of  the  injury,  and  by  their  verdict, 
to  liquidate  the  amount.  In  actions  on,  or  arising  out  of 
contracts,  they  are  furnished  by  the  evidence  with  a  rule 
to  measure  the  just  amount ;  but  in  actions  sounding  in 
damages,  oir  torts  to  the  person,  they  are  to  be  guided  by 
their  sense  of  justice.  It  is  here,  however,  they  are  most 
liable  to  err.  Their  feelings  and  passions  are  appealed  to 
and  excited,  and  necessarily  less  or  more  mix  up  with  the 
facts ;  and  hence  their  find  ng  frequently  betrays  undue 
motives,  and  manifests  an  excess  of  feeling  on  one  side  or 
the  other ;  sometimes  in  a  culpable  excess  of  damages,  and 
at  others  in  an  unjust  diminution.  At  one  time,  it  was 
doubted  whether,  in  cases  of  mere  personal  tort,  the  court 
had  the  power  to  interfere,  on  the  ground  of  excessive 
damages,  or  the  contrary.(l)  But  the  practice  has  been 
long  settled,  conceding  to  the  court  the  right  to  control  ver- 
dicts in  relation  to  damages,  as  well  as  to  every  other  inci 
dent,  in  all  cases  without  exception  ;(2)  with  this  difference, 


(1)  Vide  Sayie's  Law  of  Damages,  210—238.      3  Anst.  808* 
1  Term  Rep.  277.    5  Taunt.  277. 

(2)  Vide  Sayre'ft,  ut  supra.    2  Tidd,  917.    Gra>  Prac*  514. 
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however,  that  on  questions  of  contract,  or  when  an  ascer- 
tained test  of  the  correct  amount  is  furnished,  the  court  in- 
terposes the  correction  with  less  reluctance  than  in  cases  of 
mere  injury,  when  the  damage  is  at  large,  and  the  finding 
on  that  point  must  of  necessity  be  arbitrary.  The  prac- 
tice, in  this  particular,  is  thus  laid  down  by  Justice  Buller  / 
— "  In  actions  founded  upon  torts,  the  jury  are  the  sole 
judges  of  the  damages  ;  and  therefore,  in  such  cases,  the 
court  will  not  grant  a  new  trial  on  account  of  the  damage? 
being  trifling  or  excessive.  But  in  actions  founded  upon 
contract,  and  where  debt  would  lie,  and  before  Slade's  ease 
would  have  been  brought,  the .  court  will  inquire  into  Ihe 
circumstances  of  the  case,  and  relieve  if  they  see  reason.'!(l) 
To  this  part  of  the  subject  the  subsequent  rules  will  apply » 

I.  In  persatial  torts  and  actions,  generally  sounding  in 
damages,  it  being  within  the  strict  province  of  the  jury  to 
estimate  the  injury ;  unless  there  be  a  manifest  abuse,  the 
oourt  will  not  interfere.  In  its  general  acceptation,  this 
rule  applies  equally  to  an  unjust  lessening  of  the  damages, 
as  to  an  intemperate  excess — as  well  in  inquests  as  oontosl' 
ed  cases. 

In  an  Anonymotis  case,(2)  the  defendant  moved  fx  a 
new  writ  of  inquiry  into  London,  and  to  stay  the  filing  of 
the  former,  because  of  excessive  demages  given;  but  it 
was  denied. 

Chisvers  v.  Lafnbert.(3)  Skinner  moved  for  defend* 
ants  to  set  aside  the  inquisition  taken  before  the  ooroDer, 
upon  a  writ  of  inquiry  for  excessiveness  of  damages,  which 
were  £50.  It  was  an  action  brought  for  a  fidse  relam  ci 
a  rescous^  whereby  the  present  plaintiff  one  Cripple,  hav- 
ing brought  his  action  against  the  defendants  for  the  &iae 
return,  had  recovered  £20  damages.    The  court  made  a 


(1)  BoU.  N.  P.  da7.         (3)  1  Mod.  2.  (3)  BaiMt,  229. 


\ 


Chmp.  XIL]       OCCASIONED  BY  DAMAGES.  411 

rule  ;  whereupon  Eyre  showed  cause,  and  produced  affi- 
davits, that  plaintiff,  who  kept  a  tavern  at  Twickenham, 
was  taken  up  by  a  writ  of  rescousj  founded  upon  the  said 
return,  and  carried  to  Newgate,  where  he  was  sometime 
imprisoned  and  put  to  very  great  expenses  ;  and  the  coun- 
tsel  for  the  defendants  attended  before  the  coroner  at  the 
execution  of  the  writ  of  inquiry.  The  court  discharged 
the  rule. 

So,  in  Burges  v.  Nightingale.{\)  A  writ  of  inquiry 
was  executed,  and  plaintiff  moved  to  quash  the  inquisi- 
tion, by  reason  of  the  smallness  of  damages,  which  was 
denied.  PrificOf  for  plaintiff;  Wright,  for  defendant. 
The  court  ruled  that  where  the  jury  find  any  dameiges,  the 
inquisition  must  stand ;  aliter,  had  they  found  no  dam- 
ages. 

And  in  Mauricet  v.  Brecknock,{2)  Motion  for  a  rule  to 
show  cause,  why  the  inquisition  taken  upon  the  writ  of 
inquiry  in  this  cause,  should  not  be  set  aside,  on  account 
of  the  smallness  of  the  damages.  It  was  an  action  on  the 
case,  for  maliciously  suing  out  a  commission  of  bankruptcy 
against  the  plaintiff,  and  also  for  maliciously  holding  him 
to  bail  for  £1020.  The  defendant  let  judgment  go  by 
default,  upon  which  a  writ  of  inquiry  was  executed,  and 
the  jury  gave  only  £5  damages.  The  affidavit  upon 
which  Baldwin  moved,  stated,  that  the  plaintiff's  attorney 
had  proved,  before  the  jury,  that  his  bill  of  costs  to  the 
plaintiff  for  superseding  the  commission  of  bankruptcyi 
amounted  to  upwards  of  £30,  and  that  no  evidence  was 
[Nroduced  on  the  part  of  the  defendant.  The  court,  after 
some  difficulty,  granted  the  rule.  And  upon  cause  shown, 
Lord  Mansfield — "He  has  confessed  malice  in  point  of 
form,  and  merely  for  the  purpose  of  letting  the  plaintiff  in, 


(1)  Barnes,  230.  (2)  2  Doug.  609- 
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to  prove  the  degree  of  injury  he  has  received."     And  rule 
discharged.(l) 

These  are  cases  on  writs  of  inquiry,  but  they  fall  within 
the  rule,  the  courts  taking  no  distinction  between  inquests 
and  verdicts,(2)  and  are  well  calculated  to  illustrate  the 
principle  embraced  in  it,  that  the  jury  are  the  sole  judges  ; 
and  so  long  as  no  abuse  appears,  their  finding  will  be  con- 
clusive. As  a  further  illustration,  the  decisions  of  the 
courts,  in  contested  cases,  may  be  adduced,  in  applications 
frr  new  trials  in  every  species  of  tort,  on  the  ground  of 
da.nw>?s :  Exempli  vrratia, — 

Aothxis  of  crtf/i.  cwi.,  a  species  of  personal  tort,  su% 
^rt^^ris.  ln>ui  its  nature  placed  almost  beyond  the  control 
*>C*  tho  courts*  and  emphatically  consigned  to  the  province 
o?  th^  ;uTy,  ui  the  matter  of  damages.  Here  the  courts  wiH 
^vn;  ;n;iT:oj\\  without  proof  of  the  most  flagrant  abuse. 

In  II  i.;v.nrf  V,  lierkley,{3\  Motion  for  a  new  trial,  for 
^xv>ft!^^v;>?'s:?  of  damages.  It  was  an  action  for  criminal 
^^■*\tr^!f^*;,^^::  »v'.:}i  the  plaintiff's  wife,  and  the  jury,  a  spe- 
cifc*.  ,w.  ■:,*.,:  i.n"vn  JE500  damages.  The  defendant  was  a 
vo^t^  •;  :-V  ;*\ohi\]uer,  during  pleasure,  and  at  a  salary  of 
^j  V  v^  >vvir  only,  which  was  his  whole  subsistence.  The 
csHtu  \vvr\*  all  clear  and  unanimous  that,  although  there 
wa5i  no  doubt  of  the  power  of  the  courts,  to  exercise  apro- 
|>er  ihs^^n^tion  in  setting  aside  verdicts,  for  excessiveness  of 
diima^^^^s,  in  cases  where  the  quantum  of  the  damage  really 
sullenxi  by  the  plaintiff  could  be  apparent,  or  they  were  of 
such  a  nature  that  the  court  could  properly  judge  of  the 
degree  of  tlie  injury,  and  could  see  manifestly,  that  the  jury 
had  been  outrageous  in  giving  such  damages,  as  greatly 
exceeded  the  injury;  yet  the  case  was  very  different,  where 
it  depended  upon  circumstances  which  were  properly  and 
solely  under  the  cognizance  of  the  jury.     They  held  the 


(1)  Vide2Str.  1259. 

(3)  Vide  5  Johns.  Rep.  138,  in  notis.  (3)  1  Burr.  609. 
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case  of  criminal  conversation,  to  be  of  this  latter  kind ;  for 
the  injury  suffered  by  the  husband,  and  the  estimate  of  the 
damages  to  be  assessed,  must,  in  their  nature,  depend  en- 
tirely upon  circumstances,  which  it  was  strictly  and  pro- 
perly the  province  of  the  jury  to  judge  of,  and  in  the  present 
case,  they  could  not  say  that  £600  was  too  much,  or  that 
£50  would  have  been  too  little. 

The  case  of  Chem  v.  Brig^{\)  noticed  by  the  reporter, 
and  subjoined  to  the  last  cited  case,  before  Lord  Chief  Jus- 
tice Pratty  was  exactly  similar  to  this ;  the  same  sum  of 
£500  was  given,  and  a  like  motion  was  rejected  then,  upon 
the  same  principle  as  the  courts  rejected  the  former  one. 

In  Duberley  v.  &uvning^{2)  an  attempt  was  made  to 
show  the  connivance  of  the  plaintiff  at  the  criminal  inter- 
course :  Lord  Kenyan^  in  summing  up  the  evidence,  told 
the  jury  that,  if  they  were  of  opinion  that  the  husband 
had  consented  to  the  infidelity  of  his  wife,  it  took  away 
the  ground  of  action,  and  they  should  find  a  verdict  for 
the  defendant ;  or  if  he  had  been  guilty  of  gross  negligence 
or  inattention  to  her  conduct,  that  would  go  far  in  miti- 
gation of  the  damages,  and  to  this  opinion  he  himself  most 
strongly  inclined ;  but  they  were  to  assess  what  damages, 
under  all  the  circumstances,  the  plaintiff  was  entitled  to. 
The  jury  found  a  verdict  for  the  plaintiff  with  £5000 
damages.   A  rule  was  obtained  to  show  cause  why  the  ver- 
dict should  not  be  set  aside,  and  a  new  trial  had,  as  a  ver- 
dict against  evidence,  and  on  the  ground  of  excessive 
damages.     It  was  pressed  upon  the  court  that  this  question 
of  damages  being  within  the  sole  province  of  the  jury,  an 
application  for  a  new  trial,  on  the  ground  of  excess,  is  an 
appeal  from  the  proper  jurisdiction  to  another  which  has 
no  cognizance  of  such  a  question.     But,  per  Lord  Kenyony 
Ch.  J. — "  This  is  by  no  means  encroaching  upon  the  juris- 


(1)  1  Bun.  609.  (2)  4  Tenn  Rep.  651. 
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dicxioQ  01  the  jaiy.  nor  drawing  ihe  question  to  the  exa- 
minaiioD  of  a  diferect  trii>una]  from  that  to  which  the 
ocMiscitiitioD  hzs  referred  it.  for  it  is  not  substituting  a  dif- 
ferent judzmenL  in  the  place  oi  that  xrhich   has  iem 
prooouDOEd.  but  requiring  the  same  jurisdiction  to  recon- 
sider that  opiDic»o.  which  apjiears  to  ^le  erroneous.    With- 
out this  general  power  in  the  court,  injustice  would  be 
done  in  many  cases.    Under  all  the  circumstances,  I  think 
the  damages  were  much  larger  than  ought  to  have  been 
grren.    But  here  I  doubt  what  conclusion  I  ought  to  draw 
from  all  the  premises.     And  my  dimculty  arises  nt)m  my 
being  unable  to  fix  any  standard,  by  which  I  can  ascertain 
the  excess,  which,  according  to  my  view  of  the  case,  I  think 
tbe  jury  have  nm  into.    AVhere  there  is  no  such  standard, 
how  are  the  errors  of  the  jury  to  be  rectified  ?   What  mea- 
soie  can  we  point  out  to  them  by  which  they  ought  to  be 
guided  J    I  should  have  been  satisfied  even  if  nominal 
damages  only  had  been  given :  but,  as  the  jury  have  fonii> 
ed  a  different  judgment  upon  the  evidence,  I  know  not  whj 
my  judgment  should  be  preterred  to  theirs  upon  such  i 
subjecL*^    And  Per  Mam  Curiam. — The  rule  was  die- 
charged.(l) 

And  in  Chambers  v.  Caulfi€ld.{2)  Action  of  crim.  con., 
and  verdict  for  plaintid^  with  £20CK)  damages.  Motion  to 
set  aside  verdict,  and  one  ground  taken  was.  that  the  dama- 
ges were  excessive.  It  appeared  that  the  plaintiff  and  fais 
wile,  by  whom  he  had  many  children,  had  lived  happily 
ti^ther.  until  his  suspicions  of  the  defendant  began ;  after 
which  there  had  been  differences  and  occasional  separa- 
tions between  them,  irom  time  to  time,  imtil  their  final 
separation,  in  consequence  of  the  adultery.  This  was  two 
or  three  years  after  a  deed  of  separation  had  been  entered 


(1)  Vide  2  Mod.  150.     1  Lev.  97.    Comb.  170. 

(2)  6  £as^  ZU. 
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into  between  them,  and  after  they  had  lived  together  again. 
After  an  elaborate  argument,  Lord  Ellenborough  delivered 
the  opinion  of  the  court — "  As  to  the  second  ground  upon 
which  the  new  trial  was  moved  for,  that  of  excessive  dama- 
ges, if  it  appeared  to  us,  from  the  amount  of  the  damages 
given,  as  compared  with  the  facts  of  the  case  laid  before 
the  jury,  that  the  jury  must  have  acted  under  the  influence 
either  of  undue  motives  or  some  gross  error,  or  misconcep- 
tion on  the  subject,  we  should  have  thought  it  our  duty  to 
submit  the  question  to  the  consideration  of  another  jury ; 
but  this  does  not,  upon  a  review  of  the  whole  evidencOi 
appear  in  the  present  instance  to  have  been  the  case." 
And  rule  discharged. 

In  Torre  v.  Summ€rs,{l)  a  case  of  cnm.  con.j  tried  be- 
fore Mr.  Justice  Bay,  at  Charleston,  in  1819,  the  jury  gave 
^5000  damages ;  and  upon  a  motion  to  set  the  verdict  aside 
as  excessive,  the  court  refused  it,  giving,  as  their  reason^ 
that  it  was  a  case  peculiarly  within  the  province  of  the 
jury,  that  it  was  not  too  much  for  the  wounded  feelings  of 
a  husband,  nor  by  way  of  example  to  purify  and  sustain 
the  public  morals. 

So,  in  actions  for  a  malicious  prosecution ;  as  in  an 
Anonymous  case.(2)  Defendant  moved  for  a  new  trial, 
and  Mr.  Justice  Page  certified  the  damages,  which  were 
£50,  to  be  excessive;  but  the  action  appearing  to  be 
farought  for  a  malicious  prosecution,  and  plaintiff  having 
been  imprisoned  and  tried  for  felony,  the  court  were  of 
opinion,  that,  in  the  nature  of  the  thing,  the  damages  ap- 
peared to  be  moderate,  and  therefore  refused  to  grant  a 
new  trial. 

And  in  Farmer  v.  Darling.{3)  Malicious  prosecution, 
and  damages  £250.    Motion  to  set  aside  the  verdict  on  the 


(1)  2  Noit  &  M*Cord,  267.  (2)  Barnes,  43(5. 

(3)  4  Burr.  1971. 
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ground  of  excessive  damages,  and  verdict  against  evidence* 
The  defendant  had  maliciously  indicted  the  plaintiff  for 
two  nuisances,  in  defending  which  he  had  been  put  to 
great  expense.  Lord  Matisjield, — "  As  to  the  excessive- 
ness  of  the  damages,  it  does  not  appear  by  the  verdict,  how 
&r  the  jury  gave  it  upon  the  bill^  and  how  far,  upon  the 
whole  circumstances  of  the  case  taken  together.  The  end 
and  tendency  of  tliese  two  indictments,  was  to  drive  this 
plaintiff  from  his  business  of  a  poulterer,  after  having  long 
carried  it  on.  This  was  sworn  to  have  been  the  prosecu- 
tor's view  in  preferring  them,  and  they  might  affect  the 
man's  credit.  There  are  many  circumstances  which  make 
it  reasonable,  not  to  indulge  the  present  defendant  in  send- 
ing it  to  a  new  Utigation,  only  to  abate  the  quantum  of  the 
damages,  when  he  has  been  so  much  in  die  wrong." 
Therefore,  a  new  trial  was  refused. 

And,  in  Gilbert  v.  Burte7ishaw,{l)  for  mahciously  indict- 
ing the  plaintiff  for  perjury,  and  verdict  for  plaintifi^  with 
£400  damages.  Motion  for  a  new  trial,  on  the  ground  of 
excessive  damages.  Lord  Chief  Baron  Smythey  before 
whom  the  cause  was  tried,  was  very  well  satisfied  with  the 
verdict.  Per  Lord  Mansfield,  denying  the  motion. — "The 
whole  ground  of  the  application  rests  on  the  point  of  exces- 
sive damages.  I  should  be  sorry  to  say,  that  in  cases  of 
personal  torts,  no  new  trial  should  ever  be  granted  fcr 
damages,  which  manifestly  show  the  jury  to  have  been 
actuated  by  passion,  partiality  or  prejudice.  But  it  is  not 
to  be  done  without  very  strong  grounds  indeed ;  and  such 
as  carry  internal  evidence  of  intemperance  in  the  minds  of 
the  jury.  It  is  by  no  means  to  be  done,  where  the  court 
may  feel,  that  if  they  had  been  on  the  jury  they  would 
have  given  less  damages,  or  where  they  might  think  the 
jury  themselves  would  have  completely  discharged  their 


,  I  ^ 


(I)  Cowp.  230. 
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duty  in  pving  a  less  siim.  Of  all  the  cases  left  to  a  jury, 
none  is  more  emphatically  left  to  their  sound  discretion, 
than  such  a  case  as  this ;  and  unless  it  appears  that  the 
damages  are  flagrantly  outrageous  and  extravagant,  it  is 
difficult  for  the  court  to  draw  the  line."(l) 

And,  in  Leith  v.  Po/?c,(2)  where  the  defendant  had 
indicted  a  baronet  for  a  larceny,  under  circumstances  of 
great  outrage,  and  with  a  view  to  screen  himself  from  the 
charge  of  usury  on  Joans  made  to  the  plaintiff,  and  the  jury 
gave  a  verdict  £10,000  damages.  On  an  application  to 
the  court  for  a  new  trial,  on  account  of  the  excessiveness 
of  the  damages.  Lord  Chief  Justice  De  Grey^  in  his  re- 
port of  the  case,  added  his  opinion,  with  which  the  other 
judges  concurred,  that  in  cases  of  tort,  the  court  will 
not  interpose  on  account  of  the  largeness  of  damages,  un- 
less they  are  so  flagrantly  excessive,  as  to  afford  internal 
evidence  of  the  prejudice  and  partiality  of  the  jury.  That 
is,  unless  they  are  most  outrageously  disproportionate, 
either  to  the  wrong  received,  or  to  the  situation  and  cir- 
cumstances of  either  the  plaintiff  or  defendant.  Applying 
this  rule,  his  lordship  proceeded,  '^  the  plaintiff  is  a  man  of  fa- 
mily, a  baronet,  an  officer  in  the  army,  and  a  member  of 
parliament,  which  may  render  the  value  of  an  injury  done 
to  him,  especially  when  directed  against  his  life,  adequate 
to  £10,000.  The  court  cannot  enter  into  stories  of  private 
scandal,  which  have  been  liberally  propagated  on  both 
sides.  The  defendant  appeared  upon  evidence  to  be  ex* 
ceeding  wealthy,  and  well  able  to  sustain  such  a  verdict. 
In  possession,  upon  record,  of  seventy-seven  judgments,  to 
the  amount  of  more  than  £100,000,  in  the  actual  receipt  of 
near  £3000  per  annum,  annuities  for  young  gentlemen's 
lives.  This  was  not  then,  nor  is  now,  contradicted  by  the 
defendant.^'    And  rule  discharged.(3) 


(1)  Vide  Lofft,  771.  (2)  2  W.  Blacks.  1327. 

(3)  Vide  3  Str.  691. 
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Hewlett  v.  Cruchley^iV)  for  a  malicious  prosecution,  for 
causing  the  plaintiff  to  be  indicted  for  seven  distinct  felo- 
nies, and  verdict  for  the  plaintiff,  with  £2000  damages. 
The  principle  ground,  on  motion  for  a  new  trial,  was,  that 
the  damages  were  excessive.  Matisfield^  Ch.  J. — "  As  to 
that,  it  is  extremely  difficult  to  "estimate  damages.  Yon 
may  take  twenty  juries,  and  every  one  of  them  will  differ 
from  £2000  down  to  £200.  I  have  always  felt  that  it  is 
extremely  difficult  to  interfere  and  say  when  damages  are 
too  large.  Nevertheless,  it  is  now  well  acknowledged  in  all 
the  courts  of  Westminster  Hall,  that  whether  in  actions  for 
criminal  conversation,  malicious  prosecutions,  words,  or 
any  other  matter,  if  the  damages  are  clearly  too  lai^,  the 
court  will  send  the  inquiry  to  another  jury.  There  are 
some  damages  so  large,  that  it  is  impossible,  but  that  every 
man  must  acknowledge  they  are  too  large.  But  in  evefy 
case  where  the  courts  interfere,  they  always  go  into  all  the 
circumstances  of  the  plaintiff  and  the  defendant,  and  pat 
themselves  in  their  situation,  and  enter  into  all  their  con* 
duct."  And  after  enumerating  the  sufferings  of  the  plain* 
tiff,  his  lordship  adds. — ^<  Could  any  one  say  that  any  la* 
tional  man  of  character,  would  for  £2000  put  himself  in 
this  situation?    If  not,  the  damages  are  not  excessive."(2) 

And  in  a  recent  case,  Caddy  v.  Barlow^{3)  for  malicioua* 
ly  causing  the  plaintiff,  an  infant^  to  be  indicted  for  felonyi 
and  verdict  £100  damages.  Motion  for  a  new  trial,  aod, 
among  other  reasons  assigned,  was,  that  the  damages  woe 
excessive.  Lord  Tenterden,  Ch.  J. — "  The  damages  which 
she  has  obtained,  are  larger  perhaps  than  we  may  think 
altc^ther  called  for  by  the  circumstances  of  the  case.  But 
it  is  impossible  to  forget  that  the  defendant's  conduct  has 
been,  in  many  respects,  extremely  culpable ;  and  as  the 


(1)  6  Taunt  277.  (2)  Vide  4  Term  Rep.  d59,  in  notu- 

(3)  1  Man.  &  Ryl.  275. 
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whole  transaction  was  fully  before  the  jury,  I  do  not  feel 
myself  at  liberty  to  say  that  they  have  exercised  an  im- 
proper discretion  in  awarding  the  damages  they  did.  Upon 
the  whole,  therefore,  I  am  of  opinion,  that  no  rule  ought  to 
be  granted  in  this  case."  The  other  judges  concurred,  and 
rule  refused. 

In  like  manner  in  actions  for  seduction.  Thus,  Tul- 
lidgcv.  Wade.{l)  Trespass  against  the  defendant,  that  he 
made  an  assault  upon  A.  B.,  daughter  and  servant  of  the 
plaintiff,  and  got  her  with  child,  whereby  he  lost  the  bene- 
fit of  her  service.  The  defendant  pleaded  not  guilty.  Ver- 
dict for  the  plaintiff,  £50  damages.  Motion  for  a  new  trial, 
grounded  upon  an  affidavit  tending  to  show,  that  under 
the  circumstances  of  the  case  appearing  at  the  trisd,  the 
damages  were  excessive ;  and  also  that  evidence  of  a  pro- 
mise of  marriage  was  admitted.  Wilmot,  Ch.  J.,  denying 
the  motion. — "  Actions  of  this  sort  are  brought  for  exam- 
ple's sake ;  and  although  the  plaintiff's  loss  in  this  case 
may  not  really  amount  to  the  value  of  twenty  shillings ; 
yet  the  jury  have  done  right  in  giving  liberal  damages. 
Brother  Oould  being  satisfied  with  the  verdict,  if  tnach 
greater  damages  had  been  given,  we  should  not  have  been 
dissatisfied  therewith,  the  plaintiff  having  received  this  in- 
tuit in  his  own  house,  where  he  had  civilly  received  the 
defendant,  and  permitted  him  to  make  his  addresses  to  his 
daugfater.''(2) 

So.  Benneti  v.  Alleott/\3)  Trespass  for  breaking  and 
entering  the  plaintiff's  house,  debauching  his  daughter,  and 
getting  her  with  child,  per  quod  servitium  amisit.  Plea, 
not  guilty,  and  verdict  for  the  plaintiff  with  £200  damages, 
which  the  learned  judge  thought  were  not  excessive.    A 


(1)  3Wils.  18. 

(2)  Vide  Applegate  v.  Ruble,  8  Marsh.  Kent.  Rep.  130. 

(3)  2  Term  Rep.  16^ 
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motion  was  made  to  set  this  verdict  aside,  chiefly  because 
the  damages  were  excessive.  Ashhurst,  J. — "  It  is  true, 
indeed,  that  the  damages  are  considerable,  and  if  we  had 
been  on  the  jury,  we  possibly  might  have  been  disposed  to 
have  given  a  smaller  sum ;  but  in  an  action  for  this  spe- 
cies of  injury,  the  court  wiU  not  try  that  fact,  the  judge  who 
tried  the  cause  having  declared  himself  satisfied  with  the 
verdict,''  and  the  rule  was  discharged.(l) 

And,  in  Sargent  v.  Deniston,{2)  Case  for  seduction  of 
the  plaintifi^s  daughter  and  ser\'ant.  Plea,  not  guilty,  and 
verdict  for  plaintiff.  $920  damages.  Motion  to  set  aside 
the  verdict,  upon  the  ground,  among  others,  of  excessive 
damages.  Sutherland,  J. — "  I  do  not  think  we  are  au- 
thorized to  interfere,  on  the  ground  of  excessivenessof  the 
damages,  although  they  appear  to  us  much  lander  than 
they  should  have  been.  There  were  no  aggravating  cir- 
cu^Bstances  in  the  case  ;  no  arts  of  seduction  were  used, 
for  none  were  necessary.  The  character  of  the  daughter 
had  long  been  considered  loose  and  abandoned.  There 
were  no  wounded  feelings,  or  blasted  reputation,  to  aggra- 
vate the  moral  impropriety  of  the  defendant's  conduct,  and 
to  call  for  exemplary  damages.  We  should  have  been  bet- 
ter satisfied  with  a  verdict,  barely  sufficient  to  remunerate 
the  plaintiff  for  her  actual  loss.  But  the  damages  are  not 
80  flagrantly  outrageous  and  extravagant,  as  necessarily  to 
evince  intemperance,  passion,  partiality  or  corruption,  o& 
the  part  of  the  jury ;  and  where  that  is  not  the  case,  the 
court  will  not  undertake  to  set  their  judgment  on  a  ques- 
tion of  damages,  in  an  action  of  this  nature,  in  oppositioa 
to  the  judgment  of  the  jury.  It  is  the  judgment  of  the  jury, 
and  not  of  the  court,  which  is  to  determine  the  damages  in 
actions  for  personal  injuries."(3) 


(1)  3  Burr.  1878.    2  Lord  Raym.  1032.  (2)  6  Cowen,  106. 

(3)  Vide  irwin  r.  Dearman,  11  East,  83. 
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It  may  be  added,  as  worthy  of  remark,  that  in  Moraii  v. 
Dawesj{2)  where  the  jury  gave  a  verdict  for  the  plaintiff, 
and  $9000  damages,  the  force  of  the  rule  was  so  felt  by  the 
defendant's  counsel,  that  although  they  moved  for  a  new 
trial  on  other  grounds,  they  took  no  notice  of  the  exces- 
siveness  of  the  damages. 

Actions  fox  false  imprisonment  are  within  the  rule,  and 
furnish  numerous  strong  examples  of  the  inflexible  determi- 
nation of  the  court  to  uphold  verdicts  objected  to  on  the 
ground  of  damages.     As  in  Leeman  v.  Allen,{2)  trespass, 
assault  and  imprisonment.     Plea,  the  general  issue ;  and 
verdict  for  the  plaintifi*  with  £300  damages.    It  appeared 
that  the  plaintifl!'kept  a  tavern  in  Chancery  Lane ;  that  the 
defendants  were  called  reforming  constables,  who,  under 
pretence  of  a  warrant  from  one  Kinaston,  a  justice  of  peace, 
entered  the  plaintiff's  house  with  staves,  there  seized  and 
carried  her  into  the  yard,  and  threatened  to  send  her  to  pri- 
son.   Motion  for  a  new  trial  on  account  of  variance,  and 
that  the  damages  were  excessive.    Chief  Justice  WUmot — • 
^'  As  to  the  excessiveness  of  damages,  courts  should  be 
very  cautious  how  they  overthrow  verdicts  that  have  been 
given  by  twelve  men  upon  their  oaths ;  however  if  damages 
be  unreasonable  and  outrageous  indeed,  as  if  £2000  or 
£3000  was  to  be  given  in  a  little  battery,  which  all  man- 
kind might  see  to  be  unreasonable  at  first  blush,  certainly 
a  court  would  set  aside  such  a  verdict. — The  court  must 
be  able  to  say  the  damages  are  beyond  all  measure  unrea- 
sonable, though  they  cannot  say  exactly  what  damages 
ought  to  be  given.     I  do  not  think  the  damages  excessive 
in  the  present  case."    The  whole  court  refused  to  set  aside 
the  verdict,  and  the  plaintiff  had  judgment.(3) 

So  in  Huckle  v.  Money. (JL)    Trespass,  assault  and  im- 


(1)  4  Cowen,  412.  (2)  2  Wila.  160. 

(3)  Vide  Dodd  r.  HamiUan,  12  Price,  708.       (4)  2  Wils.  205. 
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prwonmenL  issue  joixicd.  opoo  ifae  scneral  issue  noigaHty, 
tried  be&>re  the  iord  chief  jnsdce.  vhen  it  was  proved  for 
the  plaintiff  th^t  he  was  a  ^aiGeyiDaii  printer,  and  was 
taken  into  custody  by  the  desendant.  a  kingrs  messenger, 
upon  suspicion  of  having  printed  the  North  Briton,  number 
45 :  that  the  defendant  kept  him  in  custody  about  six  houn 
but  used  him  rery  civiily.  so  that  he  suffered  very  httle  or 
DO  damages.  Verdict  ior  the  plaintiff  £300,  and  raotiaD 
to  set  it  aside  as  exce^re.  Lord  Chief  Justice  Witm§i 
denying  the  rule — *^  The  law  has  not  laid  down  what  shall 
be  the  measure  of  damages  in  actions  of  tort.  The  mea- 
aore  is  vague  and  uncertain,  depending  upon  a  vast  Tari^ 
ety  of  causes,  &cts.  and  circumstances.  Torts  or  injuries 
which  may  be  done  by  one  man  to  another  are  infinite. 
In  cases  of  criminal  conrersation.  battery.  inq>risonine&t| 
dander,  maUcious  prosecutions,  dec.  the  state,  degree,  qua> 
lity,  trade  or  {xofession  of  the  party  injured,  as  well  as  of 
the  person  who  did  the  injury,  must  be,  and  genially  are, 
considered  by  a  jury  in  giving  damages.  The  few  cases  to 
be  feund  in  the  books  of  new  trials  for  tcrts,  shows  diat 
courts  of  justice  have  most  commonly  set  their  fiices  against 
them,  and  the  courts  interfering  in  these  cases  would  be 
laying  aside  juries.^(l) 

So  in  Beardmore  v.  Carrington.  and  others.(2)  Action 
of  trespass  and  &lse  imprisonment  It  ajqieared  at  the 
trial,  that  the  defendants  entered  the  house  of  the  plaintifl^ 
who  was  an  attorney,  examined  his  file  of  letters,  opened 
his  desk,  took  out  the  books,  looked  into  his  ledgers,  and 
finally  carried  the  plaintiff  away  in  a  coach  to  prison, 
where  he  was  detained  six  days  in  close  custody^  not  be- 
ing permitted  to  speak  with  his  clients,  or  give  directions 
as  to  his  business ;  and  that  pen,  ink,  and  paper  were  re- 


,    (1)  Vide  Deacon  v.  AUen,  1  Southard,  338.  IFtnoat  v.  Brw^^ 
%  Ibid.  847.  (2)  2  Wils.  844. 
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fused,  and  he  prohibited  from  writing  to  his  friends.  The 
defendants  attempted  to  justify,  under  a  warrant  of  the 
secretary  of  state,  which  turned  out  to  be  illegal.  The 
jury  found  a  verdict  for  the  plaintiff  of  £1000  damages. 
The  defendant  moved  to  set  aside  the  verdict,  and  for  a 
new  trial,  alleging  that  the  damages  were  excessive.  Per 
Curiam. — "We  are  called  upon  on  our  oaths  to  say, 
whether  these  are  excessive  damages  or  not,  and  ought  to 
have  very  clear  evidence  before  us,  before  we  can  say  they 
are  excessive.  There  is  a  great  difference  between  cases 
of  damages  which  be  certainly  seen,  and  such  as  are  ideal ; 
as  between  assumpsit,  trespass  for  goods,  where  the  sum 
and  value  may  be  measured,  and  actions  of  imprisonment, 
malicious  prosecution,  slander,  and  other  personal  torts, 
where  the  damages  are  matter  of  opinion,  speculation,  or 
ideal.  We  desire  to  be  understood,  that  this  coiurt  does 
not  say,  or  lay  down  any  rule,  that  there  can  never  happen 
a  case  of  such  excessive  damages  in  tort,  where  the  court 
may  not  grant  a  new  trial ;  but  in  that  case,  the  damages 
must  be  monstrous  and  enormous  indeed,  and  such  as  all 
mankind  must  be  ready  to  exclaim  against  at  first  blush. 
The  court  must  consider  these  damages  as  given  against 
Lord  Halifax,  and  can  we  say  that  £1000  are  monstrous 
damages  as  against  him,  who  has  granted  an  ill^al  war- 
nmt  to  a  messenger  who  enters  into  a  man's  house,  and 
prys  into  all  his  secret  and  private  affairs,  and  carries  him 
from  his  house  and  business,  and  imprisons  him  for  six 
days? — We  cannot  say  the  damages  of  £1000  are  enor- 
mous, and  therefore  the  rule  to  show  cause  why  a  new 
trial  should  not  be  granted  must  be  discharged."(l) 

And  in  Fabrigas  v.  Mostyn,{2)  Action  of  trespass  and 
&lse  imprisonment  against  the  defendant,  who  was  gover- 


(\)  Vide  SmUh  v.  Boucher^  Ibid.  250,  in  notis.    2  Tay lew's  N. 
C.  Rep.  31.  (2)  3  W.  Blacks.  9B9. 
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nor  of  Minorca.    The  jaiy.  on  full  proof  of  the  facts,  ^ve 
a  rerdicl  for  the  plaintiff;  with  £3000  damages.    The  de- 
fendant mored  for  a  new  trial,  and  one  ^^ond  u^[ed  was, 
that  the  damages  were  excessive.    But  the  court  were 
unanimously  of  opinion,  that  it  was  Teiy  difficult  to  inter- 
pose, with  respect  to  the  quantum  of  damages  in  actions 
for  any  personal  wrong — ^not  that  in  no  case  of  personal 
injury  the  damages  can  be  excessive ;  some  may  be  so 
monstrous  and  excessive  as  to  be  in  themselves  an  evidence 
of  passion  or  partiality  in  the  jury.    And  in  this  case,  the 
rule  was  discharged :  the  court  observing,  that  ^  the  jury, 
not  the  court,  are  to  estimate  the  adequate  satis&ction.''(l) 
And  so  it  has  been  adjudged  in  cases  of  outrageous 
assauU  and  battery.     Grey  v.  Sir  Alexander  GrafU.{2) 
Action  of  assault  and  battery,  and  a  verdict  for  the  plain- 
tiff, with  £200  damages.    It  was  moved  to  have  the  ver* 
did  set  aside,  and  a  new  trial,  for  excessiveness  of  damages. 
A  turtle,  intended  for  the  plaintiff,  had  been  delivered, 
through  mistake,  to  the  defendant ;  the  plaintiff  w«it  to 
him,  and  demanded  it  of  him ;  but  he  said  he  bad  invited 
some  friends  to  dine  with  him  upon  it,  and  refused  to  d^ 
liver  it,  or  to  pay  for  it,  and  pointing  at  the  plaintiff^  said, 
If  that  man  was  to  ask  a  turtle  of  me,  I  would  give  him 
one.   The  plaintiff  answered.  This  is  very  ungenteel ;  and 
the  defendant  shoved  the  plaintiff  out  of  his  house  with 
his  elbow,  who  thereupon  asked  the  defendant  if  he  would 
waive  his  privil^e  of  parliament,  but  he  refused.    The 
idaintiff  then  said  to  him.  You  are  a  scoundrel ;  and  the 
defendant  gave  him  a  blow  on  the  &ce,  which  caused  him 
a  black  eye.    Per  Curiam.—''  The  plaintiff  has  been  used 
unlike  a  gentleman  by  the  defendant,  in  striking  him,  with- 
heading  his  property,  and  insisting  upon  his  privilege,  all 
of  them  tending  to  provoke  him  to  seek  his  revenge  in 


(1)  Vide  Onea's  N.  J.  Rep.  291.  (2)  2  Wils.  252. 
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another  way  than  by  law,  and  therefore  we  think  the 
damages  are  not  excessive." 

8oj  Benson  v.  FVederick,{l)  an  action  brought  against 
the  defendant,  who  was  colonel  of  the  Middlesex  nulitia, 
for  ordering  the  plaintiff,  who  was  a  common  man  therein, 
and  had  a  furlough  from  the  major,  to  be  stripped,  and  to 
receive  twenty  lashes  from  two  drununers.  The  jury 
£>und  for  the  plaintiff,  £150  damages ;  and  now,  for  that 
reason,  the  defendant  moved  to  set  aside  the  verdict.  Lord 
Mansfield  said,  in  the  present  case^  he  was  not  dissatisfied 
with  the  verdict.  The  defendant  had  manifestly  acted  ar- 
bitrarily, unjustifiably,  and  unreasonably.  He  had  ordered 
this  innocent  man  to  be  flogged,  merely  out  of  spite  to  his 
major ;  because  the  major,  who  gave  the  man  the  furlough, 
had  offended  him,  in  which  he  acted  mcUo  animo.  His 
lordship  acknowledged,  that  he  thought  the  damages  were 
very  great,  and  beyond  the  proportion  of  what  the  man  had 
suffered ;  and  yet,  under  the  whole  circumstances  of  the 
case,  he  was  not  for  granting  a  new  trial.  The  court  were 
unanimous  in  discharging  the  rule.(2) 

So  in  Ducker  v.  Wood,{3)  Action  of  assault.  Verdict 
for  £150.  Mingay  moved  to  set  it  aside,  on  accoimt  of 
excessive  damages.  Lord  Mansfield  said,  there  was  no 
doubt  but  that  the  court  had  the  power  of  taking  the  opi- 
nion of  a  second  jury,  in  any  case  where  the  damages  were 
excessive  ;  but  that  all  the&e  questions  depended  on  their 
own  circumstances,  on  which  the  court  would  exercise 
their  discretion.  But  in  this  case,  upon  hearing  the  re- 
port of  the  judge,  the  court  thought  fit  to  reject  the  motion. 

So  in  ChaneUor  v.  Vatighn.{4t)    Assault  and  battery. 


(1)  3  Burr.  1846. 

(2)  Vide  Lloyd  v.  Monpoeyj  2  Nott  &  M^Cord,  446.    Alien  r. 
Craigj  1  Green,  294. 

(3)  1  T«rm  Rep.  277.  (4)  3  Bay,  416. 
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Verdict  for  plaintiff.  It  appeared  to  have  been  a  very  vio- 
lent assault,  and  without  provocation  on  the  part  of  the 
plaintiff,  in  which  the  jury  gave  heavy  damages ;  sum  not 
reported.  The  present  was  a  motion  for  a  new  trial,  on 
the  ground  of  excessive  damages.  But  the  judges  unani- 
mously  refused  it,  on  the  ground,  that  wherever  an  assault 
was  wantonly  committed  upon  the  person  of  a  peaceable 
citizen,  without  provocation,  as  appeared  from  the  report 
of  the  judge  who  tried  the  cause,  it  was  a  very  proper  case 
for  the  consideration  of  the  jury.  It  was  their  province  to 
w«igh  well,  and  consider  all  the  circumstances  of  the  case, 
Und  to  assess  such  damages  as  they  thought  would  be  com- 
imensurate  with  the  nature  of  the  injury,  and  such  as  would 
eJBfectually  check  such  an  evil.  And  the  cotirt  acUed,  tbey 
^irimld  never  interfere  in  such  cases,  unless  the  damages 
were  unreasonable  beyond  measure. 

To  libel  aiid  slander  suits,  the  rule  is  peculiarly  applica- 
Ue.  Motions  for  new  trials  in  these  cases  are  greatly  dis- 
eountenanced.  Next  to  actions  for  crim.  can^  the  courts 
have  surrendered  them  to  what  Lord  Chief  Justice  De 
Ctrey,  on  one  occasion,  citing  Ck)mberbach,  called  the  dope- 
tic  power  of  the  jury.(l) 

Thus,  in  scandalum  magnatufn,  an  actioCi  known  in 
this  country  only  by  name,  but  well  adapted  to  illustrate 
the  rule,  and  the  reasons  of  which  we  have  adc^ted  in  moM 
humble  instances  of  de&mation.  Lord  T(yitn$end  v. 
Hughes.{2)  The  plaintiff  brought  an  action  of  ^canitf- 
imn  magnatum,  for  these  words,  spoken  of  him  by  the 
defendant — <<  He  is  an  unworthy  man,  and  acts  against  law 
and  reason."  Upon  not  guilty  pleaded,  the  case  was 
tried,  and  the  jury  gave  the  plaintiff  £4000  dam- 
ages. Motion  for  a  new  trial  for  various  causes;  one 
of  which  was  that  the  damages  were  excessive.    The 


(1)  Shafffi^.  imte,  2  W.  Blacks.  942.  (3)  %  Mt»d.  150. 
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judges  delivered  their  opinions  seriatim.  In  denying  the 
motion,  Norths  Oh.  J.,  said,  that  as  a  judge,  he  could  not 
tell  what  value  to  set  upon  the  honour  of  the  plaintiff;  the 
jury  had  given  four  thousand  pounds,  and  therefore  he 
could  neither  lessen  the  sum  nor  grant  a  new  trial,  espe- 
cially since  by  the  law  the  jury  were  judges  of  the  danor 
ages ;  and  it  would  be  very  inconvenient  to  examine  upon 
what  account  they  gave  their  verdict  They,  having  found 
the  defendant  guilty,  did  believe  the  witnesses,  and  he 
could  not  now  make  a  doubt  of  their  credibility,  Wynd- 
Aom,  J.,  and  Scroggs,  J.,  accorded  in  omnibus.  The 
latter  added — that  if  he  had  been  on  the  jury,  he  should 
not  have  given  such  a  verdict,  and  if  he  had  been  plaintifi^ 
he  would  not  take  advantage  of  it,  but  would  overcome 
with  forgiveness  such  follies  and  indiscretions,  of  which 
the  defendant  had  been  guilty ;  but  that  he  did  not  sit  there 
to  give  advice,  but  to  do  justice  to  the  people.(l) 

In  an  action  for  these  words  spoken  of  a  tradesman, 
*'  thou  art  a  beggarly  rogue,  go  pay  thy  debts,"  the  jury 
found  a  verdict  for  the  plaintiff,  with  £800  damages.  A 
new  trial  being  moved  for,  on  account  of  the  excessiveness 
of  the  damages,  it  was  refused ;  because  the  judge,  before 
whom  the  cause  was  tried,  reported  that  the  plaintiff  had 
given  the  defendant  no  provocation,  and  that  he  believed 
the  jury  had  done  what  they  thought  to  be  right.(2) 

The  first  case  of  note  with  us,  in  which  the  rule  was 
laid  down  broadly,  is  Tillotson  v*  Cheetham.{3)  Action 
for  a  libel.  A  motion  was  made,  on  the  part  of  the  defend- 
ant, to  set  aside  the  inquisition,  taken  on  the  writ  of  inquiry 
in  this  case ;  damages  assessed  at  $1400.  The  grounds  of 
application  were  for  irregularity, and  for  excessive  damages. 
KetUj  Ch.  J.,  delivered  the  opinion  of  the  court — '^  The 
second  ground  of  the  present  motion  is,  the  excess  of  damr 


(1)  Vide  Duke  of  York  y.  PiUcington,  2  Shower,  246. 

(2)  T.  Jones,  200.  (3)  2  Johns.  Rep.  63. 
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ages.  We  cannot  interfere  on  account  of  the  damages, 
A  case  must  be  very  gross,  and  the  recovery  enormous,  to 
justify  our  interposition  on  a  mere  question  of  damages,  in 
an  action  of  slander.  We  have  no  standard  by  which  we 
can  measure  the  just  amount,  and  ascertain  the  excess.  It 
is  a  matter  resting  in  the  sound  discretion  of  a  jury.  The 
plaintiff,  when  Ubelled,  was  a  high  and  confidential  officer 
of  government ;  and  by  the  libel  he  is  held  out  to  the 
world  as  an  object  of  reproach.  He  is  represented  as  being 
seduced  into  unworthy  and  dishonourable  conduct,  by 
motives  equally  mean  and  unworthy.  This  was  a  printed 
de&mation,  which  is  regarded  in  law  as  the  most  injurious 
and  ag^^ravated  species  of  slander,  because  it  has  a  wider 
circulation,  makes  a  deeper  impression,  and  has  a  more 
permanent  existence."  ( 1 ) 

Again,  in  Coleman  v.  S<mlhwick.{2)  Action  for  a  Ubel 
imputing  treasonab.e  sentiments  and  acts  to  the  plaintifl 
The  defendaiit  pleaded  the  general  issue,  with  notice  of 
justification.  The  jury  found  a  verdict  for  the  plaintiff 
with  $1600  damages.  On  motion  for  a  new  trial,  it  was 
contended  for  the  defendant,  that  the  damages  were  exces- 
sive. The  court,  by  Kentj  Ch.  J. — "  The  question  of  da- 
mages was  within  the  proper  rind  peculiar  province  of  the 
jury.  It  rested  in  their  sound  discretion,  under  all  the  cir- 
cumstances  of  the  case  ;  and  unless  the  damages  are  so  oa^ 
rageous  as  to  strike  every  one  with  the  enormity  and  injus- 
tice of  them,  and  so  as  to  induce  the  court  to  believe  that 
the  jury  must  have  acted  from  prejudice,  partiality,  or  cor- 
ruption, we  cannot,  consistently  with  the  precedents,  in- 
terfere with  the  verdict."  Again,  "  The  law  has  not  laid 
down  what  shall  be  the  measure  of  damages  in  actions  of 
t€frt  The  measure  is  vague  and  uncertain,  depending  upoa 
a  vast  variety  of  causes,  facts,  and  circumstances,  as  the 


(1)  Et  vide  5  Cowen,  119.  (2)  9  Johns.  Rep.  45. 
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state,  degree,  quality,  trade,  or  profession  of  the  party  injured, 
as  well  as  of  the  party  who  did  the  injury.  The  court  can- 
not interfere  unless  the  damages  are  apparent,  so  that  they 
can  properly  judge  of  the  degree  of  the  injury.  In  short, 
the  damages  must  be  flagrantly  outrageous  and  extravagant, 
or  the  court  cannot  undertake  to  draw  the  line  ;  for  they 
have  no  standard  by  which  to  ascertain  the  excess."  The 
motion  was  denied,  ^/7enc6T  and  Yates,  Justices,  dissenting. 

Again,  in  Souihwick  y,  iStevens,{l)  Action  for  a  Ubel, 
charging  the  plaintiff,  who  was  an  editor,  with  being  a  con- 
firmed lunatic.  The  defendant  pleaded  not  guilty,  with 
notice  that  the  paragraph  complained  of  was  mere  irony. 
The  jury  found  a  verdict  for  the  plaintiff,  $640  damages. 
On  a  motion  for  a  new  trial,  it  was  urged  the  damages  were 
excessive.  But,  Per  Curiam. — "  The  ground  of  the  motion 
on  account  of  excessiveness  of  damages  equally  fails.  It 
was  for  the  jury  to  determine  how  far  the  ridicule  of  the 
plaintiff  was  malevolent,  and  calculated  to  injure  his  feel- 
ings, or  prejudice  him  in  the  eyes  of  the  public.  After  the 
principles  laid  down  on  this  question,  in  the  case  of  Cole- 
man V.  Southwick,  there  does  not  appear  any  reasonable 
ground  for  interference  on  this  point.  The  motion  on  the 
part  of  the  defendant  is  denied." 

Again,  in  a  more  recent,  and  what  may  probably  be  re- 
garded as  a  more  important  case — Root  v.  King,{2)  Case 
for  a  Ubel  published  by  the  defendant,  as  proprietor  and  edi- 
tor of  a  newspaper  of,  and  concerning  the  plaintiff,  at  that 
time  president  of  the  senate  of  this  state.  Plea  not  guilty, 
and  notice  of  justification.  The  jury  gave  a  verdict  for  the 
plaintiff,  with  $1400  damages.  A  new  trial  was  moved 
for  on  various  grounds,  and  among  others,  that  the  dama- 
ges were  excessive.  Savage,  Ch.  J.,  delivering  the  opinion 


(1)  10  Johns.  Rep.  443.  (2)  7  Cowen,  613. 
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of  the  court — "In  the  case  of  Tillotson  v.  Cheethan^{l) 
the  recovery  was  $1400  in  favor  of  the  secretary  of  state, 
against  a  printer  for  a  libel,  imputing  to  him  corrupt  con- 
duct. The  court  said,  "  we  cannot  interfere  on  account  of 
the  damages.  A  case  must  be  very  gross,  and  the  recovery 
enormous,  to  justify  our  interposition  on  a  mere  question 
of  damages,  in  an  action  of  slander.  The  same  point  was 
80  decided  in  Coleman  v.  S(mthwickj{2)  and  Southwick  v. 
Stevens.{2)  These  cases  were  between  editors  and  prioteis 
of  newspapers.  In  actions  for  libel,  and  for  other  de&ma* 
tion,  unless  some  rule  of  law  has  been  violated^  or  there  has 
been  some  improper  conduct  by  the  parties  or  jury^  a  new 
trial  will  not  be  granted." 

So  in  Cole  v.  Perry. (i)  Slander,  and  verdict  for  plain- 
tiff,  $1000.  And,  on  motion,  the  excessiveness  of  the  da- 
mages was  urged.  But,  Per  Curiam, — "  We  cannot  in- 
terfere with  the  verdict,  on  the  groimd  that  the  damages 
are  excessive.  Though  heavy,  they  do  not  afford  evidoiee 
either  of  partiality,  prejudice,  intemperance,  or  comiptioD, 
on  the  part  of  the  jury." 

And  in  Douglass  v.  Tousey,{5)  Action  for  a  charge  of 
theft,  and  verdict  $500.  Motion  for  a  new  trial,  and  the 
excess  of  the  damages  urged.  Marcy,  J. — "  The  amount 
allowed  the  plaintiff  is  certainly  very  liberal ;  but  the  rule 
is,  that  in  actions  of  slander,  the  court  will  not  grant  a  new 
trial,  on  the  ground  of  excessive  damages,  unless  the 
amount  is  so  flagrantly  outrageous  and  extravagant,  at 
manifestly  to  show  tliat  the  jury  acted  corruptly,  or  under 
the  influence  of  passion,  partiality  or  prejudice.  The  ver- 
dict in  this  case  does  not  warrant  such  an  inference.'' 

But  the  strongest  case  reported  in  this  state  is,  Byckmtm 


(1)  2  Johns.  Rq).  63.  (2f)  9  Johns.  Rep.  45. 

(3)  10  Johns.  Rep.  443.  (4)  8  Cowen,  214. 

(5)  8  WouleU,  350. 
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▼.  Parkin3j{i)  where  it  may  well  be  doubted  whether  the 
rule  has  not  been  pushed  to  its  utmost  verge.  The  plain- 
ti^  having  obtained  a  verdict  for  $7000  damages,  in  an 
aotion  of  slander,  charging  him  with  perjury,  the  defend- 
ant made  a  case  with  a  view  of  moving  for  a  new  trial, 
on  the  ground  of  the  excessiveness  of  the  damages ;  and 
obtained  an  order  from  the  circuit  judge,  before  whom 
this  cause  was  tried,  staying  the  proceedings  until  the  case 
could  be  heard.  But  the  plaintiff,  on  the  facts  set  forth  in 
the  case,  and  on  affidavit  of  the  great  wealth  of  the  defend- 
ant, now  appUed  for  a  rule  to  vacate  the  order  to  stay 
proceedings.  And  the  court,  per  Savage,  Ch.  J. — "  The 
slander  in  this  case  was  of  a  wanton  and  wicked  character, 
imputing  to  the  plaintiff  a  crime  of  the  most  atrocious 
nature ;  and  when  the  great  wealth  of  the  defendant  is 
taken  into  consideration,  there  is  nothing  in  the  case  to  in- 
duce the  suspicion  of  prejudice,  partiality,  or  corruption  on 
the  part  of  the  jury,  in  finding  a  verdict  against  the  defend- 
dant,  to  the  amount  of  $7000."  The  rule  vacating  the 
order  to  stay  was  granted,  and  the  plaintiff  allowed  to  en- 
ter up  judgment."(2) 

The  rule  has  been  adopted  in  its  full  extent  in  Massa- 
chusetts, in  Clark  v.  Binney.{3)  Action  for  a  libel  con- 
tained in  a  pamphlet,  charging  the  plaintiff,  as  a  witness, 
with  undue  motives.  The  defendant  pleaded  a  justifica- 
tion. The  jury  found  a  verdict  for  the  plaintiff  with 
$1000  damages.  The  defendant  moved  for  a  new  trial, 
because  the  damages  were  excessive.  Luicoln,  J.,  deli- 
vered the  opinion  of  the  court.  After  adverting  to  the 
prominent  cases  in  England,  and  the  decisions  of  our  su- 
prenoie  court,  on  the  question  of  extravagant  damages  in 


(1)  9  Wendell,  470. 

(2)  Vide  RundeU  v.  Butler,  10  Wendell,  1 19. 

(3)  2  Pick.  lis. 
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actions  of  this  kind,  the  learned  judge  concludes: — ''A 
plea  of  justification  deliberately  made,  and  placed  upon  the 
public  records,  and  which  the  jury  found  was  unwarranted 
by  the  truth  of  thematter  therein  alleged,  is  to  be  r^arded 
as  a  deep  a^fravation  of  slander ;  and  without  regard  to  the 
extraneous  circumstances,  of  which  the  court  cannot  now 
be  judicially  informed,  we  are  constrained  to  the  concla- 
sion,  that  if  the  damages  are  not  in  exact  conformity  with 
the  rights  of  the  plaintiff,  yet  they  are  not,  in  the  language 
of  the  books,  so  flagrantly  outrageous  as  manifestly  to  show 
the  jury  to  have  been  actuated  by  passion,  partiality  or 
prejudice." 

So,  in  BodweU  y.  Osgoody{\)  for  a  libel,  charging  the 
idaintifl^  who  was  a  schoolmistress,  with  want  of  chastity. 
Flea,  the  g^ieral  issue,  and  verdict  for  the  plaintiff^  with 
$1400  damages.  The  defendant  moved  for  a  new  trial, 
because  the  damages  were  excessive.  Wilde^  J. — "As  to 
the  damages,  they  are  certainly  large,  perhaps  too  large, 
but  not  so  extravagant  as  to  justify  the  interference  of  the 
court  We  do  not  doubt  our  power  to  grant  new  trials,  on 
the  ground  of  excessive  damages,  in  cases  of  personal  torts; 
and,  when  they  are  clearly  excessive,  and  greatly  dispro- 
portionate to  the  injury  proved,  we  are  bound  to  interpose. 
But  a  strong  case  must  be  made  out,  and  this  does  not  ap- 
pear to  us  to  be  such  a  case,  considering  the  aggravated 
nature  of  the  charge,  and  the  situation  of  the  parties. 
The  plaintiff  being  an  unprotected  female,  having  nothing 
whereon  to  depend  but  an  unblemished  reputation,  and 
the  defendant  being  a  man  of  wealth  and  influence,  we 
cannot  say,  that  the  damages  are  clearly  exorbitant'^ 

And  in  a  subsequent  case,  Shute  v.  Barrett.{2)  Action 
for  slander,  charging  the  plaintiff  with  adultery.  The  plain- 
tiff was  superintendent  of  an  alms-house,  and  the  defendant 


(1)  3  Pick.  379.  (2)  7  Pick.  88. 


Chap.  Xn.]        OCCASIONED  BY  DAMAGES.  433 

a  man  of  property.  The  words  were  spoken  at  a  town  meet- 
ing, on  a  debate  relative  to  the  appointment  of  a  new  super- 
intendent, and  the  verdict  was  for  $707.  The  court  re- 
fused to  grant  a  new  trial,  on  the  ground  of  excessive  dama- 
ges. And  in  an  action  against  the  same  defendant,  by  an 
unmarried  female,  who  was  an  assistant  in  the  alms-house, 
for  the  same  slander,  where  the  verdict  was  for  $691  dama- 
ges, a  new  trial,  on  the  ground  of  excessive  damages,  was 
also  refused.  Parker^  Ch.  J.,  places  the  reason  for  revising 
the  motion,  in  a  novel  and  imposing  view.  "It  is  im- 
possible," says  he,  "  to  extract  any  rule  from  the  numerous 
decisions  and  dicta,  which  are  so  often  cited  as  to  become 
trite,  except  that  any  judge  to  whom  the  question  is  put, 
whether  the  verdict  shall  stand  or  not,  must  be  satisfied,  in 
his  own  mind,  that  the  rule  of  fair  compensation  has  been 
departed  from ;  that  passion,  not  reason,  has  decided,  or 
that  some  undue  influence  has  swayed  the  minds  of  the 
jury.  And  this  conclusion  they  can  arrive  at  only  by  re- 
vising the  facts  in  the  case,  under  the  presumption,  in  fieir 
•  vour  of  the  jury,  which  the  law  will,  in  all  cases,  imply."(l) 

So  in  South  Carolina,  Need  v.  Leuns,(2)  Slander,  for 
calling  the  plaintiff  a  rascal,  villain,  swindler  and  thief) 
and  verdict  for  the  plaintiff  with  $3000  damages.  Motion 
for  a  new  trial,  because  damages  excessive.  The  Courtj 
after  reviewing  the  facts,  conclude — '^  Shall  this  court, 
therefore,  take  upon  themselves  to  say,  that  $3000  for  such 
gross  slanders  were  unreasonable  or  outrageous  damages? 
They  have  no  such  power.  It  was  for"  the  jury  to  deter- 
mine upon  that  point,  and  they  have  done  so.  The  court, 
therefore,  sees  no  ground  to  order  a  new  trial  on  that  ac- 
count" 

And  in  Davis  v.  Davis,{3)    Action  of  slander,  and  ver- 


(1)  Vide  Coffin  v.  Coffin,  4  Mass.  Rep.  1. 

(2)  2  Bay,  204.  (3)  2  Non  4k  M'Cord,  81. 
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diet  for  plaintifi^  with  $500  damages.  Motion  for  a  new 
trial.  On  the  point  of  exeessiveness  of  damages,  JiAnsofij 
J.,  who  delivered  the  opinion  of  the  conrt,  observes — 
^  There  are  cases  in  which  excessive  damages  alone  have 
been  made  the  basis  of  a  new  trial,  but  they  are  rare ;  and 
I  trust  that  this  court  will  never  add  to  the  number,  except 
in  cases  of  the  most  imperious  necessity.  They  are  at 
wa^-s  a  subject  tor  the  exercise  of  the  sound  discretion  of 
the  jury ;  and  this  court  will  never  interfere,  unless  they  so 
far  exceed  all  proportion  to  the  injury  as  necessarily  to 
strike  every  person  at  once  with  the  conviction,  that  the 
jury  have  been  led  away,  either  by  public  prejudice  or  pri- 
vate feeling.*'    Motion  denied. 

Upon  the  whole,  it  appears  that  in  acticHis  for  de&ma- 
tion,  although  the  courts  in  every  instance  assert  their 
power,  no  reUef  on  the  mere  question  of  excessiveness  of 
damages,  in  the  present  state  of  the  practice,  can  reascxia- 
bly  be  expected.  In  the  vast  range  of  this  subject,  and  the 
numerous  appUcations  that  have  been  made,  the  imagined 
case,  of  an  outrageous  verdict,  has  scarcely  ever  occurred. 

The  rule  has  been  held  to  apply  to  actions  of  trespass. 
Thus,  in  Redshaw  v.  Brooks  and  others.(l)  Trespass 
against  the  defendants,  who  were  custom-house  officers, 
for  breaking  and  entering  the  plaintifPs  house,  and  search- 
ing for  prohibited  and  uncustomed  goods.  Verdict  for  the 
plaintiff,  and  £200  damages.  The  defendant  moved  fiur 
a  new  trial,  alleging  the  damages  were  excessive.  Lord 
Chief  Justice  WUmot^  who  tried  the  case,  reported  the  evi- 
dence, that  the  defendants  came  to  the  plaintifi^s  house  and 
desired  to  see  every  place,  and  to  search  for  prohibited 
goods,  which  they  did,  and  opened  many  bundles  of  goods, 
but  found  none  such ;  then  they  desired  to  go  into  the  eel* 
lar,  but  the  door  thereof  being  locked,  and  the  plaintiff 


(1)  2Wil8.4a5. 
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himself  being  from  home,  and  having  the  key  of  the  cellar- 
door  with  him,  his  son  sent  for  a  blacksmith,  and  had  the 
door  opened ;  whereupon  the  defendants  entered  the  cellar 
td  search  for  cambrics  and  prohibited  goods,  but  found 
none.  The  plaintiff's  sons  then  told  the  defendants  they 
had  done  the  plaintiff  great  wrong,  and  would  be  brought 
to  justice ;  the  defendants  continued  the  search  about  twen- 
ty minutes,  and  then  departed.  The  chief  justice  further 
reported  he  was  not  dissatisfied  with  the  verdict.  Clive, 
J. — "As  my  lord  chief  justice  is  not  dissatisfied,  how  can 
we  say  that  these  damages  are  too  large  ?"  A  rule  to  show 
cause  why  there  should  not  be  a  new  trial  was  refused,  per 
Mam  curiam. 

So,  in  Bruce  v.  Rawlins,{l)  Trespass  for  breaking  and 
entering  the  plaintiff's  house.  The  defendants  suffered 
judgment  by  default.  Upon  executing  the  writ  of  inquiry, 
it  was  proved,  that  the  defendants,  who  were  custom-house 
officers,  entered  the  plaintiff's  dwelling-house,  with  a  writ 
of  assistance,  to  search  for  uncustomed  goods;  the  plain- 
tiff's wife  and  daughter  being  only  at  home,  were  firighten- 
ed  and  much  surprised,  delivered  the  keys  of  several  boxes 
and  drawers,  which  the  defendants  searched,  but  found  no 
uncustomed  goods.  They  stayed  in  the  house  about  an 
hour,  and  did  very  little  or  no  damage.  The  jury  gave  a 
verdict  of  £100  damages.  The  defendant  moved  to  set 
aside  the  inquisition,  for  excessive  damages.  Wilmot,  Ch. 
J. — "  This  is  an  unlawful  entry  into  a  man's  house,  which 
is  his  castle,  an  invasion  upon  his  wife  and  family,  at  peace 
and  quietness  therein,  frightened  and  surprised  by  these 
defendants,  who,  under  pretence  of  information  received, 
and  colour  of  legal  authority,  demand  the  keys  of,  and 
search  aU  the  boxes  and  drawers  in  the  house. — The  plain- 
tiff being  a  butcher  or  inferior  person  makes  no  difference 
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in  the  caae.  The  suspicion  of  having  nin-goods  in  his 
house  is  a  very  injurious  imputation  upon  him ;  and  though 
he  is  but  a  butcher,  it  is  the  same  damage  to  him  as  if  he 
was  the  greatest  merchant  in  London.  I  am  very  clearly 
of  opinion,  that  this  is  one  of  those  cases  wherein  the  court 
will  not  interpose."  And,  Per  totam  Curiam — ^rule  refused. 

And  in  Sharpe  v.  Brice,{l)  Trespass  against  a  custom- 
house officer,  for  an  unsuccessful  search  afier  prohibited 
and  uncustomed  goods.  Verdict  for  the  plaintiff,  with  £600 
damages.  Perroty  B.,  who  tried  the  cause,  reported  the 
damages  to  be  very  excessive,  and  that  he  advised  an  appli- 
cation for  a  new  trial,  which  was  accordingly  moved  for. 
De  Grey^  Ch.  J. — "  It  has  never  been  laid  down,  that  the 
court  will  not  grant  a  new  trial  for  excessive  damages  in 
any  cases  of  tort  It  was  held,  so  long  ago  as  in  dmiher' 
bachy{2)  that  the  jury  have  not  a  despotic  power  in  such 
actions.  The  utmost  that  can  be  said  is,  and  very  traly^ 
that  the  same  rule  does  not  prevail  upon  questions  of  tort 
as  of  contract  In  contracts,  the  measure  of  damages  is 
generally  matter  of  account,  and  the  damages  given  may 
be  demonstrated  to  be  right  or  wrong.  But  in  torts,  a  greater 
latitude  is  allowed  to  the  jury ;  and  the  damages  must  be 
excessive  and  outrageous,  to  require  or  warrant  a  new  trial" 
The  court  discharged  the  rule. 

And,  in  Merest  v.  Harvey, {'S)  Trespass  quare  daunm 
fregit.  The  evidence  was,  that  the  plaintiff,  a  gentleman 
of  fortune,  was  shooting  on  his  own  manor,  in  a  common 
field  contiguous  to  the  highway,  when  the  defendant,  a 
banker,  a  magistrate,  and  a  member  of  parliament,  who  had 
dined  and  drank  freely,  after  taking  the  same  diversion  of 
shooting,  passed  along  the  road  in  his  carriage,  and  quitting 
it,  went  up  to  the  plaintiff,  and  told  him  he  would  join  his 
party,  which  the  plaintiff  positively  declined,  and  gave  him 

(1)  2  W.  Blacks.  942.       (2)  Comb.  357.        (3)  5  Taant  448. 
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notice  not  to  sport  on  his  land.  But  the  defendant  declared, 
with  on  oath,  that  he  would  shoot,  and  accordingly  fired 
several  times  upon  the  plaintiflPs  land  at  the  birds,  which 
the  plaintiff  found,  and  used  very  intemperate  language. 
The  jury  found  a  verdict  for  the  plaintiff,  with  £500 
damages,  which  the  defendant  moved  to  set  aside  for  ex- 
cess. Gibbs,  Ch.  J. — "  I  wish  to  know,  in  a  case  where  a 
man  disregards  every  principle  which  actuates  the  conduct 
of  a  gentleman,  what  is  to  restrain  him  except  large 
damages  ?  To  be  sure,  one  can  hardly  conceive  worse 
conduct  than  this.  What  would  be  said  to  a  person  in  a 
low  situation  of  life,  who  should  behave  himself  in  this 
manner?  I  do  not  know  upon  what  principle  we  can 
grant  a  rule  in  this  case,  unless  we  were  to  lay  it  down 
that  the  jury  are  not  justified  in  giving  more  than  the  abso- 
lute pecuniary  damage  that  the  plaintiff  may  sustain." 
Heathj  J, — "  I  remember  a  case  where  a  judge  gave  £500 
damages  for  merely  knocking  a  man's  hat  off,  and  the  court 
refused  a  new  trial."(l)    Motion  denied. 

Woodard  v.  Paine.{2)  Trespass  for  a  pair  of  horses, 
wagon  and  harness.  The  defendant  was  a  justice  of  the 
peace,  and  tried  on  an  assault  and  battery,  and  issued  ex- 
ecution thereupon,  having  no  jurisdiction,  of  which  he 
had  been  apprized,  the  jury  rendered  a  verdict  of  $270, 
about  the  value  of  the  property  in  question,  which  the 
defendant  moved  to  set  aside  as  excessive.  But  the  court, 
after  reviewing  the  case,  say — "  Upon  the  whole,  although 
the  damages  are  higher  than  we  think  they  ought  to  have 
been,  yet  as  it  is  an  action  sounding  in  tort,  the  verdict  must 
stand." 

So  in  Hazard  v.  Israel.{3)  Trespass  against  a  sheriff 
for  misconduct  of  his  ofSicer,  in  the  execution  of  a  writ 


(1)  Vide  10  Serg.  &  Rawle,  399.        (2)  15  Johns.  Rep.  493. 
(3)  1  Binn.  d40. 
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The  jury  found,  under  circumstances  of  great  aggrayatioD^ 
a  verdict  for  the  plaintiff,  with  $750  damages.  The  de- 
fendant moved  to  set  it  aside  on  the  ground  of  excess. 
The  court,  per  Tilghman.  Ch.  J.,  denying  the  motion — 
"  The  last  reason  offered  for  a  new  trial  is,  that  the  dama- 
ges are  excessive.  This  is  the  only  point  on  which  there 
could  be  a  doubt.  A  distinction  has  been  taken  between 
exemplary  damages,  and  those  which  are  only  a  compen- 
sation for  the  injury  sustained.  This  distinction  is  cer- 
tainly worthy  of  great  consideration  by  a  jury,  when  a 
principal,  who  has  been  no  way  to  blame,  is  sued  for  the 
conduct  of  his  deputy.  But,  in  point  of  law,  if  the  sheriff 
is  answerable  at  all,  he  must  be  answerable  for  such  dama- 
ges as  the  jury,  on  the  whole  circumstances,  think  proper 
to  give.  In  the  present  instance,  they  have  given  exei&- 
plary  damages,  for  the  actual  injury  was  nothing ;  but  as 
the  jury  have  thought  proper  to  make  the  conduct  of  the 
defendant's  deputy  an  object  of  public  example,  I  cannot 
say,  that  I  think  them  so  altogether  wrong  that  a  new  trial 
should  be  granted." 

And  in  Matthews  v.  West,{\)  Action  of  trespass  com- 
mitted with  force  in  taking  and  carrying  away  a  load  of 
peaches  from  off  the  land  of  plaintiff,  of  which  she  was  in 
peaceable  possession,  and,  from  the  judge's  report  who  tried 
the  case,  had  been  so  for  the  space  of  thirty  years.  Ver- 
dict for  plaintiff,  with  $200  damages.  The  defendant 
moved  for  a  new  trial.  The  first  ground  was,  that  the 
damages  were  excessive.  Mr.  Justice  Grant  delivered  the 
opinion  of  the  court. — "  In  answer  to  the  first  ground,  H  is 
to  be  remarked,  that  the  presiding  judge  reports  the  tres- 
pass to  have  been  wanton  and  aggravated,  by  the  circum- 
stance of  its  having  been  committed  in  despite  of  the  fed- 
ings  of  the  plaintiff,  and  in  opposition  to  her  authority,    in 


(1)  2  Nott  &  M'Cord,  416.    Et  vide,  Ibid.  446. 
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a  complicated  injury  of  this  kind,  the  rule  adopted  by  the 
jury  in  estimating  the  damages  is  not  only  correct  and 
legal,  but  redounds  much  to  their  credit,  as  it  evinces  a 
feeling,  on  the  part  of  the  jury,  friendly  to  the  good  order 
and  well  being  of  society,  and  hostile  to  acts  of  violence 
and  force.  On  this  ground,  therefore,  the  court  entertain 
the  opinion,  that  the  damages  given  are  by  no  means  to  be 
considered  as  excessive.'' 

In  Reed  v.  Davis,{l)  Trespass,  for  breaking  and  enter- 
ing the  plaintiffs  dwelling  house,  putting  out  his  household 
furniture,  and  forcibly  turning  out  the  plaintiff,  his  wife  and 
children.  Plea,  the  general  issue,  and  soil  and  freehold  in 
eoiother.  The  jury  found  a  verdict  for  the  plaintiff)  for 
$500  damages.  The  defendant  moved  for  a  new  trial, 
because  the  damages  were  excessive.  The  court,  by  Put- 
nanij  J. — "  As  to  the  question,  whether  a  new  trial  should 
be  granted,  because  the  damages  are  excessive,  the  court 
are  equally  divided  ;  so  the  motion  for  a  new  trial,  upon 
that  ground,  cannot  prevail.  Those  of  the  court  who  are 
against  a  new  trial  for  this  cause,  think  there  was 
such  a  combination  of  oppression,  and  personal  violence, 
and  indignity,  attending  the  trespass,  as  fully  to  jus- 
tify the  verdict  The  jury  seem  to  us  to  have  manifested  a 
atrong  sense  of  the  security  which  the  dwelling-house 
should  afford  to  its  lawful  possessor.  They  have  proceeded 
upon  higher  grounds  of  damages  than  those  which  arise 
merely  from  bodily  wounds  and  bruises.  They  have  dis- 
covered a  determination  to  vindicate  the  rights  of  the  ywa 
against  the  aggressions  of  power  and  violence.  These 
motives  are  sound,  and  should  be  cherished ;  and  we  as- 
cribe the  amount  of  the  verdict  to  those  considerations, 
rather  than  to  partiality,  or  passion,  or  any  unworthy 


(1)  4  Pick.  216. 
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motive.    The  motion  for  a  new  trial  cannot   be  sus- 
tained." 

The  rule  equally  applies  to  all  actions  generally^  soond- 
ing  in  damages.  Ex.gr,  Breach  of  promise.  OoddardY. 
Oray.{l)  Action  for  breach  of  promise  of  marriage;  ver- 
dict £700,  and  motion  for  a  new  trial,  because  damages 
excessive,  the  defendant  being  on  a  salary  of  £200  a  year. 
Lord  Mansfield. — "  No  time  being  fixed  for  the  marriage, 
no  action  could  be  brought  until  he  had  put  himself  in  a 
sitnation  not  to  be  able  to  perform  his  promise. — ^It  is  im- 
possible for  the  court  to  control  the  jury  in  a  case  properly 
left  to  them.  If  the  jury  think  a  man  ought  to  make  satis- 
faction for  an  injury  he  has  done,  his  not  being  able  to  pay 
is  no  reason  for  setting  aside  the  verdict'' 

So,  in  Johnston  v.  Caulkins.{2)  Action  on  a  promise  of 
marriage.  Plea,  general  issue,  and  verdict  for  plaintiff, 
with  $1000  damages.  Motion  for  a  new  trial,  and  it  was 
urged  on  the  argument  that  the  damages  were  excessive.  A 
new  trial  was  granted  upon  another  ground,  Latising, 
Cb.  J.,  dissenting :  his  opinion  contains  the  only  remarks 
of  the  court  upon  the  point  of  excessive  damages^  with 
which,  it  is  to  be  presumed,  the  other  judges  ooncurred. 
"  Something  was  said,"  observes  the  chief  justice,  "respect- 
ing the  damages  which  were  alleged  to  be  excessive.  The 
jnry  are  the  proper  judges  of  the  damages,  and  though  I 
am  not  prepared  to  say,  that  there  is  no  case,  however  out- 
rageous, in  actions  of  this  kind,  in  which  the  court  will 
not  interpose  to  correct  a  verdict  on  that  ground,  I  think  it 
ought  certamly  never  to  be  done,  unless  the  inequality  be- 
tween the  injury  and  compensation  is  extreme.  I  am  not 
perfectly  satisfied  with  the  verdict ;  I  think  less  damage! 
would  have  been  nearer  the  line  of  just  retribution ;  M 


(1)  M.  T.  1776.   B.  R.  (2)  1  Johns.  Cm.  lift. 
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considering  all  the  circumstances,  I  do  not  think  them,  ex- 

travagant."(l) 

In  a  recent  case,  however,  Gough  v.  jParr,(2)  where  a 
doubt  arose  whether  the  breach  of  promise  Was  sufficient- 
ly proved,  and  a  verdict  was  taken,  reserving  to  the  defend- 
ant the  right  to  move  for  a  nonsuit,  the  jury  gave  £260 
damages.  A  motion  for  nonsuit  was  afterwards  made  and 
refiised,  but  a  rule  nisi  was  granted  for  a  new  trial,  for  ex- 
cess of  damages. 

So  in  trover^  Ayer  v.  Bartlett,{3)  for  machinery.  Evi- 
dence was  produced  at  the  trial  by  the  plaintiff,  tend- 
ing to  show  that  the  value  of  certain  machinery,  for  which 
the  action  was  brought,  exceeded  $1900 ;  and  by  the  de- 
fendant, that  it  was  sold  at  the  sheriff's  sale  for  as  much  as 
it  was  worth,  and  that  the  sale  was  well  attended  and  pro- 
perly notified.  The  jury  found  a  verdict  for  the  plaiiCitiff 
for  $1900  damages.  A  motion  was  made  for  a  new  trial, 
on  the  ground  of  excessive  damages.  Putnam,  J.,  deliver- 
ed the  opinion  of  the  court.  After  disposing  of  the  other 
point  in  the  case,  he  proceeds — "  The  only  remaining  con- 
sideration is,  whether  the  damages  are  excessive.  The 
jury  have  found  three  times  as  much  as  was  produced  by 
the  sheriff's  sale  of  the  goods  by  auction.  The  jury  were 
to  compensate  in  damages  in  this  case,  upon  the  principle 
of  placing  the  plaintiff  in  as  good  a  condition  as  if  his  pro- 
perty had  not  been  taken ;  and  there  is  evidence  to  prove 
that  it  was  worth  a  sum  exceeding  the  amount  of  the  ver- 
dict, as  it  stood  connected  with  the  factory.  It  is  obvious 
that  the  auction  sale  in  parcels,  could  not  be  conclusive 
against  the  plaintiff.  And  although  we  all  think  that  this 
verdict  is  for  a  larger  sum  than  we  should  have  given,  yet 
we  cannot  say  that  it  is  against  the  evidence,  or  even  the 


(1).  Vide  AT  Ate  v.  Nelson,  4  Cowen,  35^ 
(2)  2  Car.  &  Pa^ne,  631.  (3)  9  Pick.  156. 
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\reigfat  of  erideDce.^    The  modoo  for  a  new  trial  Bmst  bo 
ovemilecL.l' 

2.  But  evea  in  personal  torts,  where  the  jury  find  o•l^ 
ra^eoms  dafnages.  clearly  evincing  partiality,  prejudicOi 
and  passion,  the  court  will  interfere  for  the  relief  of  the 
defendant,  and  order  a  new  trial. 

Thus,  in  Clerk  t.  UdaU.y2)  upon  a  trial  at  msipriuMf 
the  jury  eave  excessive  damages,  and  for  this  cause  anew 
trial  was  granted.  The  second  jury  gave  the  same  dama- 
ges, and  a  second  trial  was  moved  for,  and  denied,  because 
there  ought  to  be  an  end  of  litigation ;  but  several  cases 
were  cited,  which  the  chief  justice  allowed,  that  wfaera^ 
upon  the  second  trial,  the  jury  have  doubkd  the  damages^ 
a  third  trial  had  been  granted. 

The  rule  will  apply  to  every  species  of  personal  toit 
Although  no  case  has  actually  occurred,  it  has  been  held, 
that  even  in  crim.  con^  ibrmerly  thought  to  be  an  excep- 
tion, if  the  court  can  perceive  that  the  jury,  in  their  find* 
ing.  were  actuated  by  undue  motives,  or  even  under  tbs 
inltnence  of  gross  errors,  the  verdict  would  be  s^  asid^  as 
is  intimated  in  Chambers  v.  CViii//feU.(3) 

In  cases  of  assault  and  battery.  Goldsmiih  v.  Lord 
Seftom.^A)  The  plaiutidl  a  sheriff's  officer,  had  arrested 
Colonel  M.,  who  inunediately  escaped  into  the  defeudsntfs 
house.  The  defendant  coming  home  soon  after,  fiMmd  the 
plaintiff  there,  watching  Colonel  M.,  who,  however,  ooih 
trived  to  niake  his  escape.  The  plaintiff^  some  time  afier, 
retired  to  an  alehouse  in  the  neighbourhood ;  Lord  Sefini 
feUowed  him,  and  demanded  to  see  his  warrant.  This  was 
at  first  refused.  Some  altercation  took  place,  and  Lord 
Sefton  held  out  his  horsewhip^  in  an  attitude  of  meoace  to 


(1)  Et  Tide  .XtDovaU  v.  Mwrtkxk,  1  Nctt  d,  BTCofd,  237. 

(2)  2  Salk.  4I49L  (3)  6  Ess^  244.  (4)  3  Aart.  8Q& 
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the  defendant,  who  opposed  his  stick,  which  Lord  Sefton 
took  out  of  his  hand,  and  threw  away.  For  this  assault 
the  action  was  brought,  and  the  jury,  on  a  writ  of  inquiry, 
gave  £200  damages.  A  rule  7iisi  was  obtained,  on  the 
ground  of  excessive  damages.  And,  per  Macdonaldj  C. 
B, — «By  the  whole  current  of  authorities,  it  appears  that 
we  are  bound  to  protect  a  party,  where,  by  the  improper 
warmth  or  worse  passions  of  a  jury,  damages  glaringly 
and  outrageously  great  have  been  given  against  him.  We 
cannot  say  what  the  damages  ought  to  be,  but  can  only 
send  it  for  the  investigation  of  another  jury."  Hotham^ 
Baron — '^  It  is  as  much  the  duty  of  the  court  to  protect  the 
party  from  injustice  of  the  jury,  as  to  submit  to  their  find- 
ing in  those  things  which  are  exclusively  within  their  pro- 
vince. The  present  verdict  is  such  as  cannot  be  justified. 
It  is  an  insult  on  the  judgment  of  the  court,  to  suppose  it 
a  £ur  verdict."(  1 ) 

So  in  Jones  v.  Sparrow,{2)  Action  of  assault  and  bat- 
tery, tried  before  Lord  Kenyon,  when  it  appeared  in  evi- 
dence, that  the  plaintiff,  who  was  a  servant  to  the  defend- 
ant, after  having  received  a  slight  blow  from  his  master  for 
impertinent  behaviour,  violently  beat  him.  The  jury  gave 
a  verdict  for  the  plaintiff,  with  £40  damages,  which  the 
defendant  moved  to  set  aside,  on  the  ground  of  ex4:essive 
damages ;  and  Dvherly  v.  Gunning  was  relied  on  in  re- 
ntting  the  motion.  Lord  Kenyan^  Ch.  J. — '<  It  must  be  re- 
membered, that,  although  the  case  of  Duberly  v.  Chinning 
was  decided  after  a  very  full  discussion  of  the  subject,  the 
court  were  not  unanimous  in  the  determination.  But 
whether  rightly  or  not  decided,  that  is  a  case  8ui  geiuris^ 
and  cannot  govern  the  present."    And  motion  granted. 


(1)  Vide  Cfrey  v.  Grant,  2  Wils.  252.    Benson  v.  Frederick^  3 
Bon.  X946.    Durham  v.  Wopd^  1  T^im  Rep.  277. 
(3)  6  T«nn  Rep.  257. 
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And  in  GiMsmiih  v.  Lord  Seftmi,{l)  TTiompson,  R, 
wuBDMos  a  case  in  the  common  pleas,  where,  upon  a  writ 
of  inqnirr  for  an  assault,  £200  damages  were  given,  and 
»t  aside  as  excessiye. 

So  in  cases  of  malicious  prosecution.     Chambers  y. 
RoUnsamA,2)    Action  for  a  maUcious  prosecution  of  an 
indictmrnt  for  perjury.     The  chief  justice  allowed  the 
piaintidr  to  give  in  evidence  an  advertisement  pat  into  the 
papers  by  the  defendant,  of  the  finding  the  indictment,  with 
other  scandalous  matter,  though  an  information  had  been 
granted  for  it  as  a  hbel,  not  (as  he  said)  that  the  jury  were 
to  consider  it  in  damages,  but  only  as  a  circumstance  of 
mahoe.    The  jury  found  a  verdict  for  the  plaintiff  of 
£1000.    The  defendant  moved  for  a  new  trial,  on  account 
of  the  excessi  veness  of  damages ;  and  the  court  said  it  was 
but  reasonable  he  should  try  another  jury  before  he  was 
finally  charged  with  £1000,  so  a  new  trial  was  granted 
upon  pa3pnent  <^  costs ;  and  a  new  trial  being  had,  the 
■one  damages  were  given  again,  upon  irtiich  the  defend- 
ant ai^ilied  to  the  court,  who  said  it  was  not  in  their  power 
to  grant  a  third  trial.     The  latter  clause,  it  is  presumed, 
after  so  many  repetitions  of  the  remedial  power  of  the  court, 
would  not  now  be  considered  as  law.(3)  Indeed,  the  whole 
decision  has  been  questioncd.(4) 

And  in  Harry  v.  Watson ^(b)  where  £3000  had  been 
given  in  an  action  for  a  malicious  prosecution,  the  court 
of  common  pleas,  on  a  motion  to  set  aside  the  verdict  fer 
excessive  damages,  said,  they  had  the  power  of  granting  a 
new  trial,  and  inclined  to  grant  it  in  this  case ;  but  the 
plaintiff  agreed  to  accept  £1500,  and  so  the  matter  ended. 

So  in  actions  of  slander.  It  is  worthy  of  remark,  that 
this  action  in  which  the  courts  evince  so  strong  a  disin- 


(1)  3  Anst.  808.         (2)  1  Str.  691.         (3)  Vide  4  Bmr.  2108. 
(4)  2  WU.  249.  (5)  4  Term  Rep.  650,  In  nstis. 
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clination  to  interfere  on  either  side,  has  proved  to  be  the 
first  regularly  reported  case  in  the  whole  class  of  torts, 
where  the  court  Gpranted  a  new  trial  on  the  ground  of  extra- 
vagant damages,  and  that  too,  aller  a  trial  at  bar. 

In  Woody.  Crunston.{l)  Wood  brought  an  action  against 
Gunston,  for  speaking  scandalous  words  of  him,  and, 
amongst  other  words,  for  calling  him  traitor,  and  obtain- 
ed a  verdict  against  him  at  bar,  with  £1500  damages. 
Upon  the  ground  that  the  damages  were  excessive,  and 
that  the  jury  favoured  the  plaintiff,  the  defendant  moved 
for  a  new  trial.  Glt/n,  Ch.  J. — "It  is  in  the  discretion  of 
the  court  in  some  cases  to  grant  a  new  trial,  but  this  must 
be  a  judicial  and  not  an  arbitrary  discretion ;  and  it  is  fre- 
quent in  our  books  for  the  court  to  take  notice  of  miscar- 
riages of  juries,  and  to  grant  new  trials  upon  them ;  and  it 
is  for  the  people's  benefit  that  it  should  be  so ;  for  a  jury  may 
sometimes,  by  indirect  dealings,  be  moved  to  side  with  one 
party,  and  not  be  indifferent  betwixt  them.  But  it  cannot 
be  so  intended  of  the  court ;  wherefore  let  there  be  a  new 
trial."(2) 

So  in  actions  for  false  imprisonment,  new  trials  have 
been  had,  because  of  outrageous  damages.    As 

In  Ask  V.  Ask.{3)  Action  for  false  imprisonment,  and 
verdict  £2000  damages,  although  the  plaintiff  had  been 
confined  by  her  mother  only  two  or  three  hours.  A  new 
trial  was  granted  on  account  of  the  excessi  veness  of  the  da- 
mages. And  by  Holt,  Ch.  J. — "  The  jury  were  shy  of  giving 
their  reason  for  their  verdict,  thinking  they  had  an  absolute 
power  to  find  it  as  they  pleased.  This  is  a  mistake,  for  the 
jury  are  to  try  the  cause  with  the  assistance  of  the  judge.'' 

So,  in  a  recent  case  in  the  English  conmion  pleas,  Price 
V.  Severn.{i)    Action  for  false  imprisonment.     The  plain- 


(1)  Styles,  466.  (2)  Vide  sapra,  3.  7. 

(3)  Comb.  357.  (4)  7  BiDg.  316. 
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ti£  daiming  relationship  to  the  defendant's  wife,  impor- 
toiled  him  for  pecuniary  relief,  until  he  was  obliged  to  warn 
him  off  his  premises.    He  still  continued  his  impcnrtunideB, 
and  having  refused  to  quit  the  premises,  the  defendant  di- 
rected a  constable  to  take  him  into  custody,  and  the  plain- 
tiff  was  taken  to  an  inn  for  the  night.     Next  morning  he 
was  brought  to  the  defendant,  and  after  some  Utile  conver 
aatioiu  said  he  must  hare  some  money.     The  defendant 
went  away,  and  returned  in  a  few  minutes  with  two  soye- 
reigns,  which  he  told  the  plaintiff  he  might  take,  or  go 
before  a  justice.    The  plaintiff  consented  to  take  the  mo- 
ney, but  said  he  must  have  something  for  the  keep  of  his 
horse.    The  defendant  gave  him  half  a  crown,  and  di* 
reded  the  butler  to  furnish  some  refireshment    The  jury 
gaTea  verdict  for  the  plaintiff  £100  damages.    The  de- 
fendant obtained  a  rule  nisL  on  the  ground  that  the  dama- 
ges were  excessive.     Tindal,  Ch.  J. — ''  I  am  as  little  dis* 
posed  as  any  man  to  interfere  with  the  province  of  a  jury, 
and  I  should  not  be  induced  to  send  a  case  down  again  fer 
excessive  damages,  except  where  those  damages  are  enor* 
moos  and  disproportionate.    I  consider  them  such  in  this 
case,  on  account  of  the  limit  which  the  plaintiff  himself 
put  on  his  demand  in  the  first  instance."    And  after  reca* 
pitulating  the  fects,  his  lordship  concludes — *'  It  seems  to 
me,  that  if  accord  and  satisfection  had  been  jdeaded,  it 
would  have  been  a  bar  to  the  action.    A  verdict  for  £100, 
as  we  cannot  but  see  on  the  evidence  of  the  {daintiff  him- 
self^ is  &r  beyond  what  he  merits.     The  case,  therefore, 
must  go  before  another  jury."  The  other  judges  coDConedi 
and  the  rule  was  made  absolute. 

So  in  the  supreme  court  of  this  state.  AtConmeU  v. 
£il<iffip^of».(l)  Action  for  felse  imprisonment  The  de- 
fendant was  conmiander  of  the  army  of  the  United  States 


(1)  12  Johns.  Rep.  234. 
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at  Burlington,  when  the  plaintiff,  a  private  citizen,  was  ar- 
rested and  tried  by  a  court  martial.  The  plaintiff  came  to 
the  defendant  to  make  some  communication  relative  to  the 
enemy,  and  the  defendant  said  the  communication  was 
feJse,  and  ordered  the  plaintiff  to  be  taken  to  the  guard* 
house.  The  plaintiff  was  confined  from  Tuesday  until 
Sunday,  and  lay  on  the  floor  of  the  guard-house  without 
any  bed,  but  was  allowed  to  procure  his  own  provisions 
and  rations  of  a  soldier,  and  was  permitted  to  speak  to 
others,  in  the  presence  of  the  officer.  The  jury  found  a 
verdict  for  the  plaintiff  for  $9000  damages.  A  motion  was 
made  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the 
ground  of  excessive  damages.  The  court,  per  Thomjh 
scfiy  J.,  after  reviewing  the  testimony — "  It  must  strike  every 
one  at  first  blush,  that  the  damages  given  by  the  verdict 
are  unreasonable,  and  indeed  outrageous.  It  is  not,  there- 
fore, a  case  of  the  mere  assessment  of  damages,  upon  an 
undisputed  state  of  facts,  but  where  different  men  might 
yexY  honestly  draw  different  inferences,  as  to  the  motives 
which  influenced  the  conduct  of  the  defendant.  To  re- 
fuse a  new  trial,  would,  in  effect,  be  saying,  that  a  new 
trial  ought  never  to  be  granted  in  actions  of  this  descrip- 
tion."   New  trial  granted.    Van  Ness,  J.,  dissenting.(l) 

So  in  actions  on  the  case,  ex  delicto.  Thus,  in  Pleydell 
▼•  The  Earl  of  Dor  Chester, {2)  Action  on  the  case  for  di- 
verting the  plaintiflfs  water-course.  The  jury  gave  a  ver- 
dict for  £3000,  which  this  court,  on  a  former  day,  set  aside, 
upon  motion  as  being  excessive,  and  not  warranted  by  the 
evidence — it  being  a  mere  question  of  the  deterioration  of 
property,  and,  therefore,  not  like  cases  of  personal  injuries, 
at  actions  for  adultery,  slander,  and  the  like.  The  court 
said,  that  having  taken  this  matter  into  their  oonsideration 


(1)  Et  vide  3  Monroe,  145.    2  Southard,  847. 

(2)  7  Term  Rep.  535. 
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since  it  was  last  mentioned  in  conrt,  and  having  referred  to 
several  precedents,  particularly  one  in  Sty.  466,  by  which 
it  appeared  to  have  been  the  practice,  in  such  cases,  to  let 
in  the  defendant  to  a  new  trial,  upon  the  terms  of  the  for- 
mer verdict ;  standing  as  a  security,  in  the  mean  time,  for 
the  damages,  which  might  be  given  upon  another  trial,  they 
dioaght  the  rule  was  tbunded  in  justice  and  convenience, 
and  fit  to  be  enforced,  not  only  upon  this,  but  upon  all  fa- 
Uire  occasions  of  the  same  kind.(l) 

3.  In  personal  torts  and  actions  sounding  in  damages, 
the  court  will  refuse  new  trials  for  smcUlness  of  damages, 
for  the  same  reasons  that  prevail  on  questions  of  excessive 
damages.  To  entide  the  application  to  succeed,  the  jury 
must  have  clearly  manifested  an  abuse  of  their  power. 
Thus, 

In  3l€ursham  v.  Butler  or  Bulwer.{2)  Action  of  tre^* 
pass ;  the  jury  found  for  the  plaintiff,  and  gave  half  a 
fiurtbing  damages.  Richttrdson,  in  arrest  of  judgmeat, 
said,  that  the  damage  which  the  jury  gave  ought  to  be  te- 
luaUe,  and  there  is  no  such  coin  as  half  a  £urthing.  Dode^ 
ridge,  J.,  said  to  Richard:>(m — "  Your  purse  is  fiill,  but  if 
you  were  at  Oxford,  you  would  get  a  draught  of  beer  fat 
half  a  fiurthing.  Haughton^  J.,  said,  ^'  You  may  have /eri 
facias  and  levy  half  a  &rthing  by  an  ^[g."  So  the  jdaintiff 
bad  judgment 

Lord  Kenyan^  in  Duherley  v.  G^inning^i^)  recognises 
the  principle — ^'  If  we  can  set  aside  a  verdict  in  such  a 
case  as  this,  for  excess  of  damages,  I  presume  we  shall 
be  equaUy  warranted  in  so  doing  where  we  think  the 
damages  too  small;  and  yet  in  Lord  Strafford^  case, 
although  the  court  thou^t  that  one  shilling  damages 

(1)  Ante,  CuUon  ▼.  Barnes,  Litt.  Sel.  Cas.  136. 

(2)  2  Ro.  Rep.  21.    Cro.  Jac.  468.    Jenk.  335.. 

(3)  4  Temi  Rcpi  651. 
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given  aprainst  him  were  much  too  small,  they  did  not  think 
themselves  warranted  in  granting  a  new  trial  on  that  ac- 
count, because  they  had  no  rule  to  go  by.''(l) 

In  slander  the  court  have  refused  to  interfere  on  this 
ground.  In  Lord  6r — r  v.  jHea/A.(2)  Action  upon  the  sta:tute 
of  Scan.  Mag,  for  the  following  words  spoken  of  the  plain- 
tiff, "  G — d  d — n  my  Lord  G — r,  he  is  a  rogue,  and  all  on 
his  side  are  rogues ;  if  the  mob  would  stand  by  me,  I'd  drive 
them  all,  or  lay  the  town  in  heaps.''  The  words  were  proved 
upon  the  trial,  notwithstanding  which  the  jury  found  only 
\2d.  damages.  Damal,  for  plaintiff,  moved  to  set  aside  the 
verdict  by  reason  of  the  smallness  of  the  damages ;  but 
not  being  able  to  produce  any  instance  of  a  verdict  being 
set  aside  merely  for  that  reason;  though  for  excessive 
damages,  verdicts  have  been  frequently  set  aside,  and  in 
point  of  reason  there  is  the  same  cause  for  setting  aside 
one  as  the  other,  yet  as  the  difference  had  been  always 
taken,  and  practice  long  settled,  the  court  said  they  would 
make  no  rule. 

So  in  Hayward  v.  Afetr/on.(3)  An  action  was  brought 
for  these  words,  spoken  of  the  plaintiff  as  a  wine  mer^ 
chant — "  You  are  a  rogue,  villain  and  rascal,  and  fill  by 
short  measure,"  and  the  jury  gave  twenty  shillings  dama- 
ges; and  though  it  was  thought  a  hard  case,  yet  the  court 
said  it  has  always  been  denied  to  set  aside  a  verdict  for 
smallness  of  damages,  and  therefore  denied  it  in  this  case. 
Quaere  iamen  7  Is  it  not  within  the  reason  of  the  rule 
setting  aside  a  verdict  for  excessive  damages  ?(4) 

In  cases  of  maliciaus  prosecution,  the  court  have  re- 
fiised  to  set  aside  the  verdict  on  this  ground,  as  in  Barker 
v.  Dixie.{2)    Though  the  court,  in  that  case,  held,  what 


(1)  Et  vide  Bull,  N.  P.  27.       (2)  Barnes,  446.      (3)  2  Str.  940. 
(4)  Vide  Marsh  v.  Bower,  2  W.  Blacks.  851.    2  Burr.  664. 
5  Price,  334.  (5)  2  Str.  1051.    Supra,  p.  347. 
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it  ispfesamed  would  not  construed  strictly,  be  nowiegaid^ 
ed  as  law^  that  they  coold  not  ar^Dt  a  new  trial  <mi  the  aC' 
coont  of  the  smallness  of  the  damages.  The  court  were 
eridently  driTen  into  this  remark,  by  a  process  of  reasoning 
limiting  the  extent  of  their  remedial  power  to  cases  where 
atiaimi  would  have  lain :  tbrgetting  the  large  disciedoa 
with  which  it  clothes  them,  extending  to  all  classes  of  cases^ 
and  which,  on  all  other  occasions,  they  imifbrmly  assert 
It  is  the  only  modem  instance  in  which  the  court  have 
suggested  a  doubt  of  their  power. 

In  Mauricet  t.  BrecknockJl)  it  is  laid  down,  as  a  gene- 
ral rule,  not  that  the  court  cannot,  but  that  they  will  not, 
set  aside  a  Terdict.  in  an  action  for  a  tort,  on  account  of 
the  smallness  of  the  damages.(2)  This  is  not  intended  to 
apply  to  extreme  cases.    They  form  an  exception. 

Wherever,  therefore,  the  jury  transcend  their  limits,  and 
suffer  themselves  to  be  influenced  by  caprice,  gross  par- 
tiality, or  passion,  it  presents  a  proper  care  for  the  inter- 
ference of  the  court,  who  will  correct  the  perversity  of  the 
verdict,  whether  it  appears  in  the  shape  of  damages,  or  a 
finding  intended  to  avoid  damages  entirely,  and  so  to  de- 
feat justice.  (3) 

We  have  had  occasion  to  notice  a  salutary  amplication 
of  this  rule,  in  a  recent  case  in  England,  Levi  v.  ift2ite,(4) 
where,  for  a  gross  libel,  the  jury  would  have  given  the 
plaintiff  one  shilling ,  but  that  costs  would  have  followed 
the  verdict.  Gasalee^  J.,  observes — "  It  is  impossible  to 
read  this  publication,  without  seeing  its  libellous  tendency. 
The  name  given  to  the  plaintiff*  is  one  commonly  employed 
by  the  lower  orders,  as  a  term  of  reproach  to  persons  in 
his  station.  The  case  in  Burrow  jiS)  does  not  lay  it  down 
as  a  general  rule,  that  a  new  trial  shall  never  be  granted, 


(1)  Supra,  p.  411.  (2)  2  Doug.  509. 

(3)  Vide  "  Perverse  Verdicts,"  ante,  p.  421. 
f  4)  4  BinghaiD,  195.    Supra  p.  123. 
(5)  Burton  v.  Thomptofiy  2  Bun.  664. 
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irhere  it  is  probable  the  damages  may  be  small.  In  that 
case,  the  jury  found  for  the  defendant ;  and  Mr.  Justice 
Foster^  who  tried  the  cause,  reported  that  the  charge  was 
proved,  but  the  injury  was  so  inconsiderable,  that  half  a 
crown,  or  even  a  much  smaller  sum,  would  have  been 
sufficient  damages.  And  it  was  for  this  reason,  and  not 
the  probable  svnallness  of  the  verdict,  in  the  event  of  a 
new  trial,  that  the  court  denied  the  motion." 

The  case  of  Bacot  v.  KeUhf{l)  already  cited,  strongly 
recommends  the  rule.  The  jury,  in  so  aggravated  a  case 
as  the  shattering  of  the  plaintiff's  arm  with  buck-shot,  hav- 
ing rendered  a  verdict  with  only  one  dollar  damages, 
against  the  man  who  could  be  guilty  of  so  atrocious  an 
assault,  furnished  an  example  of  that  partiality  and  preju- 
dice, to  which  the  courts  constantly  refer  as  an  exception 
to  the  general  rule  of  not  granting  new  trials  in  personal 
torts.(2) 

In  Virginia,  it  appears,  the  rule  at  common  law  was  held 
so  strictly  against  a  motion  of  this  kind,  as  to  require  the 
interpo<»ition  of  a  statute.(3)  The  present  practice  there, 
is  thus  laid  down,  illustrated  by  an  example  in  slander, 
the  action  of  all  others  requiring  some  liberality  of  opinion 
in  motions  for  new  trials. — "  When  a  new  trial  is  granted 
for  such  cause,  it  is  not  necessary  to  state  on  the  record  the 
grounds  for  awarding  it,  since  it  will  be  presumed  that  the 
order  of  the  court  upon  a  subject  which  the  statute  has  put 
within  its  jurisdiction,  was  correct,  unless  the  contrary  ap- 
peared." In  Rixey  v.  Ward^{^)  for  slander,  the  jury 
assessed  the  damages  at  $50.  On  motion  of  the  plaintiff, 
on  the  ground  of  the  smallness  of  tiie  damages,  for  reasons 


(1)  2  Bay,  466.   Ante,  373.   Et  vide  Johns.  Cas.  255.  9  Ibid.  36. 
2  Cowen,  479.    Ante,  "  Verdict  Against  Evidence,"  Chap.  XL 

(2)  Et  vide  N.  C.  Law  Rep.  276. 

(3)  Vide  1  Rob.  Prac.  378.  (4)  3  Randolph,  52. 
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appearing  to  the  court,  to  be  sufficient  evidence  of  the  per- 
versity of  the  jury,  the  verdict  was  set  aside  and  a  new 
trial  ordered.  At  tlie  second  trial  the  jury  gave  $500 
damages,  and  the  court  rendered  judgment  on  the  verdict, 
from  which  the  defendant  appealed,  and  by  the  court  (d 
appeals,  the  judgment  was  affirmed. 

From  the  preceding  cases,  it  is  clear  the  reason  for 
holding  parties  so  tenaciously  to  the  damages  found  by  the 
jury  in  personal  torts  isj  that  in  cases  of  this  class,  there  is 
no  scale  by  which  the  damages  are  to  be  graduated  with 
certainty.     They  admit  of  no  other  test  than  the  intelli- 
g&nce  of  a  jury,  governed  by  a  sense  of  justice.    It  is,  in- 
deed, one  of  the  principal  causes  in  which  the  trial  byjuij 
has  originated.    From  the  prolific  fountain  of  litigation, 
numerous  cases  must  daily  spring  up,  calling  for  adjudica- 
tioD  for  allied  injuries,  accompanied  with  facts  and  cir- 
cumstances affording  no  definite  standard  by  which  thew 
aliened  wrongs  can  be  measured,  and  which  from  the  ne- 
cessity of  the  case  must  be  judged  c^  and  appreciated  by  the 
view  that  may  be  taken  of  them  by  impartial  men.  To  the 
jury,  therefore,  as  a  favourite  and  almost  sacred  tribunalt 
is  conunitted,  by  unaninK)us  consent,  the  exclusive  task  oi 
examining  those  facts  and  circumstances,  and  valuing  the 
injury,  and  awarding  compensation  in  the  shape  of  danoa- 
ges.     The  law  tliat  confers  on  them  this  power,  and  exacts 
of  them  the  performance  of  the  solemn  trusty  favours  the 
presumption  that  they  are  actuated  by  pure  motives.    It 
therefore  makes  every  allowance  for  different  dispositions, 
capacities,  views,  and  even  frailties,  in  the  examinatfon  of 
heterogeneous  matters  of  fact,  where  no  criterion  can  be 
supplied  ;  and  it  is  not  until  the  result  of  the  deliberations 
of  the  jury  appears  in  a  form  calculated  to  shock  the  un- 
derstanding, and  impress  no  dubious  conviction  of  their 
prejudice  and  passion,  that  courts  have  found  themselves 
conq>eIled  to  interpose. 
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4.  But  in  actions  where,  by  reason  of  the  agreement  of 
the  parties,  or  from  other  causes,  a  reasonably  certain  mea- 
sure of  dama^^es  is  afforded,  no  such  latitude  is  allowed  the 
jury,  and  the  court  will  look  into  the  circumstances,  and 
grant  or  refuse  a  new  trial,  or  correct  the  verdict  them- 
selves, according  to  the  justice  of  the  case. 

The  distinction  is  taken  in  Riussell  v.  BalL{l)  One  of 
the  grounds,  moved  upon  for  a  new  trial,  was  the  smallness 
of  the  damages.  Per  Curiam. — "  Attaint  will  not  lie 
against  jurors  for  finding  too  small  damages.  Where  a 
demand  is  certain,  as  by  promissory  note,  the  court  will 
set  aside  a  verdict  for  too  small  damages,  but  not  where  the 
damages  are  uncertain,  as  in  this  case  fbr  curing  a 
wound. 

In  Thelltison  v.  Fletcher. (2)  On  a  rule  to  show  cause 
why  the  inquisition,  on  a  writ  of  inquiry,  in  an  action  on 
a  policy  of  insurance,  should  not  be  set  aside.  The  plain- 
tiff declared  on  a  policy  on  goods  on  board  divers  ves- 
sels. The  defendant  had  underwritten  £300,  and  having 
suffered  judgment  by  default,  the  jury,  on  the  writ  of  in- 
quiry, assessed  the  damages  at  that  sum,  without  any  proof 
of  the  amount  or  value,  or  any  evidence  whatever,  except 
of  the  defendant's  handwriting  to  the  policy.  Motion  to 
set  aside  the  inquest.  Buller,  J. — "  It  does  not  follow,  be- 
cause a  writ  of  inquiry  has  been  awarded,  that  the  amount 
of  the  demand  is  uncertain.  In  actions  upon  a  bill  of  ex- 
change, or  a  promissory  note,  nothing  but  the  instrument 
is  to  be  proved  before  the  jury,  the  sum  being  thereby  as- 
certained. Though  even  in  cases  where  there  is  no  ne- 
cessity for  a  writ  of  inquiry,  that  proceeding  is  of  use  when 
the  plaintiff  goes  for  interest,  which  the  jury  assesses  in 
the  name  of  damages."    And  the  rule  was  discharged. 

The  cases  of  this  kuid,  in  which  the  courts  are  called 


(1)  Barnes,  445.  (2)  1  Doug.  315. 
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upon  more  frequently  to  interfere,  on  the  ground  of  dama- 
ges, are  in  covenant,  where  the  parties  provide  a  penalty, 
not  as  Hquidated  damages,  but  denoting  the  extent  to  which 
they  are,  in  any  event,  to  respond  in  damages.  When,  in 
such  cases,  the  jury  find  the  penalty  instead  of  the  actual 
damages,  the  court  will  give  relief  by  setting  aside  the  ver- 
dict, and  sending  the  cause  to  another  jury.  But  the  prin- 
ciple has  been  tested,  rather  by  verdicts  sought  to  be  set 
aside  for  smallness,  than  excess  of  damages.     Thus, 

In  Astley  v.  Welden.{\)    Action  upon  an  agreement  be- 
tween the  parties  for  theatrical  performances,  binding  each 
other  to  the  fulfilment  under  a  penalty  of  £200.     The  jury 
found  a  verdict  with  only  £20  damages,  but  liberty  was  re- 
served to  the  plaintiff  to  enter  a  verdict  for  £200,  if  the 
court  should  be  of  opinion  that  the  sum  of  £200,  men- 
tioned in  the  agreement,  was  to  be   considered  in  the 
nature  of  liquidated  damages.     A  rule  nisi  having  been 
obtained,  the  court  refused  to  consider  it  a  case  of  stipu- 
lated damages,  and  therefore  discharged  the  rule,  observ- 
ing— "  There  is  one  case  in  which  the  sum  agreed  for  must 
alwajrs  be  considered  as  a  penalty,  and  that  is,  where  the 
payment  of  a  smaller  sum  is  secured  by  a  larger.    In  this 
case,  it  is  impossible  to  garble  the  covenants,  and  to  hold 
that  in  one  case  the  plaintiff  shall  recover  only  for  the 
damages  sustained,  and  in  another,  that  he  shall  recover 
the  penalty ;  the  concluding  clause  applies  equally  to  all 
the  covenants.     If  any  thing  is  to  be  collected  from  the 
form  of  this  declaration,  it  should  seem  that  the  plaintiff 
meant  to  sue  only  for  the  damages  actually  sustained."(2) 
So  in  Dennis  v.  Cummins.i^)    Action  of  debt  upon  an 


(1)  2  Bos.  &  Pul.  346. 

(2)  Vide  Ponsonby  v.  Adanis,  6  Brown's  Pari.  Cas.  470.  Fletch- 
er V.  Dyche,  2  Term  Rep.  32.  Lowe  v.  Peers,  4  Burr.  2225. 
WUdbeam  y.  Aahton,  1  Campb.  78. 

(3)  3  Joiuis.  Cas.  297. 


Cliap.  XU.]       OCCASIONED  BY  DAMAGES.  466 

agreement  with  the  sum  of  $2000,  to  be  forfeited  in  case 
of  a  breach.  And  the  question  submitted  to  the  court 
was,  whether  that  sum  was  to  be  considered  in  the  nature 
of  a  penalty  or  as  damages  hquidated,  and  agreed  on  be- 
tween the  parties  to  be  recovered  against  the  party  in  de- 
fault. Tho7npso7i,  3.,  delivered  the  opinion  of  the  court. — 
"  This  is  a  case  of  strict  penalty,  and  for  which  there  does 
not  appear  to  be  any  equivalent  to  the  other  party.  To 
consider  this  $2000  as  the  measure  of  damages  in  the 
case,  would  be  excessive  and  unreasonable  in  the  extreme. 
We  are  therefore  of  opinion,  that  it  must  be  viewed  only 
in  the  nature  of  a  penalty,  and  that  the  plaintiff  ought  to 
assign  breaches  under  the  statute,  and  assess  the  damages 

bya  jury."(l) 

But  where  the  penalty  is  clearly  in  the  nature  of  stipu- 
lated damages  liquidated  by  agreement,  and  the  jury  find 
the  full  amount  of  the  penalty,  the  verdict  will  not  be  dis- 
turbed. As  in  Hashbrouckv.  Tappeii,{2)  Action  of  covenant 
upon  an  agreement  by  the  defendantto  convey,  and  in  case  of 
failure,  to  pay  $500.  The  jury  found  a  verdict  for  the  whole 
penalty.     The  defendant,  upon  an  exception,  brought  the 
question  before  the  court,  who  sustained  the  verdict,  saying, 
"  There  was  no  question  upon  the  trial,  but  that  it  was  a 
case  of  stipulated  damages.    The  agreement,  with  respect 
to  that,  is  too  explicit  to  admit  any  doubt.     The  parties 
bound  themselves  to  each  other  in  the  sum  of  five  hundred 
dollars,  which,  in  the  language  of  the  covenant,  they  con- 
sented to  fix  and  liquidate  as  the  amount  of  damages  to  be 
paid  by  the  failing  party,  for  his  non-performance  to  the 
other.     The  evidence,  as  appearing  on  the  bill  of  excep- 
tions, shows  that  the  plaintiff  was  always  ready,  and  did 
every  thing  on  his  part  required  by  the  agreement ;  and 
that  the  defendant  did  not,  and  could  not  perform  on  his 


(1)  2  Term  Rep.  34.    8  Johns.  Rep.  392.    9  Johns.  Rep.  115. 

(2)  15  Johns.  Rep.  200. 
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part,  by  reason  of  certain  incumbrances  on  the  land  which 
he  had  covenanted  to  convey  to  the  plain tiff."(l) 

Nor  will  the  court  set  aside  the  verdict  for  an  amoonf, 
either  too  great  or  too  small,  if  it  might  have  been  pie- 
vented  by  a  due  exercise  of  care  on  the  part  of  the  de- 
fendant.    Thus, 

In  Brown  v.  Ta7iwer,(2)  the  jury  included  the  expenses 
of  an  award  which  had  been  made,  but  after  the  defend- 
ant had  revoked  his  submission.  The  verdict  was  in  an 
action  of  assumpsit,  brought  on  the  revocation  of  the  sub- 
mission. A  motion  was  made  to  set  the  verdict  aside,  on 
the  grounds  of  its  being  illegal,  and  excessive  ;  but  the 
learned  judge^s  report  having  been  read,  their  lordships 
held,  that  the  error  in  amount  of  the  damages  ought  to 
have  been  mentioned  to  the  judge  at  the  trial ;  and  it  ought 
not  to  be  made  the  ground  of  the  great  expense  of  a  new 
trial,  that  the  verdict  was  taken  by  mistake  for  30*.  or  40^. 
too  much ;  and  the  rule  was  refused. 

The  rule  is  further  illustrated  in  the  alternative  which 
is  sometimes  presented  to  the  parties,  to  render  a  new  trial 
unnecessary,  by  reducing  the  damages,  as  in  Evertsmi  v. 
Sawyer.{^)  Action  for  use  and  occupation  of  a  fulling 
mill  and  carding  machine.  The  presiding  judge  charged 
the  jury,  that  if  they  were  satisfied  that  the  relation  of 
landlord  and  tenant  existed  between  the  parties,  to  allow 
such  sum,  by  way  of  rent,  as  to  them  it  should  appear  the 
premises  were  worth ;  that  the  plaintiff  was  entitled  to  re- 
cover rent  only  for  the  space  of  fifteen  months.  The  jury 
found  a  verdict  for  $324.37,  being  fifteen  months*  rent,  at 
$200  per  annum,  and  the  interest  of  same.  The  case 
came  up  on  exceptions  to  the  judge's  charge ;  and,  per 
Savage,  Ch.  J.,  who  delivered  the  opinion  of  the  courts 


(1)  Vide  3  Term  Rep.  592,  in  notis.     1  Esp.  N.  P.  Rep.  53. 

(2)  1  Car.  &  Payne,  651.  (3)  2  Wendell,  607. 
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"  According  to  my  views  of  this  case,  I  see  no  necessity  for 
a  new  trial,  to  do  justice  between  the  parties.  The  judge, 
in  my  judgment,  was  correct,  in  the  principles  he  laid 
down.  The  only  error  is,  that  the  plaintiff  has  recovered 
for  one  quarter  of  a  year  too  much.  A  new  trial  must  be 
granted  to  correct  this  error,  unless  the  plaintiff  agrees  to 
deduct  the  three  months'  rent  and  interest  from  the  verdict." 

Nor,  where  the  jury  have  omitted  some  small  item  to 
which  the  plaintiff  in  strictness  may  have  been  entitled, 
especially  if  their  attention  was  not  drawn  to  it  particularly. 

As  in  Hagar  v.  Weston.{\)  Action  in  assumpsit, 
tried  upon  the  general  issue,  before  Parker  J.,  and  a 
verdict  for  the  plaintiff,  who,  as  appears  from  the  judge's 
report,  objected,  and  moved  for  a  new  trial,  on  the  ground 
that  the  jury  allowed  interest  on  two  certain  notes  de- 
clared upon,  only  from  the  date  of  the  writ ;  whereas  in- 
terest ought  to  have  been  allowed  from  the  date  of  those 
notes.  It  was  contended,  that  although  the  difference  in 
the  amount  was  small,  it  was  yet  important,  because  the 
jury  having  returned  less  than  fifty  dollars,  the  plaintiff 
was  by  the  statute  subjected  to  the  payment  of  costs.  Par- 
sonSy  Ch.  J. — "  As  the  facts  are  stated,  it  appears  to  us  equi- 
table, that  interest  should  have  been  allowed  from  the  nego- 
tiation of  the  notes.  This  the  jury  have  not  done,  proba- 
bly through  inattention.  But  we  cannot  say  the  verdict  is 
against  law  or  against  evidence.  It  appears,  that  had  in- 
terest been  allowed  by  the  jury  from  the  negotiation  of  the 
notes,  the  plaintiff  would  have  been  entitled  to  full  costs, 
which  she  cannot  now  have.  We  do  not  inquire  into  the 
consequences  of  verdicts,  as  they  may  relate  to  costs.  The 
costs  are  regulated  bv  the  verdict,  and  not  the  verdict  by 
the  costs." 

In  Walker  v.  Smilh,  cited  above,  the  jury  rendered  only 


(1)  7  Mass.  Rep.  110. 
58 
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the  principal  sum  without  interest.    A  new  trial  was  moved 
for  on  that  ground,  but  refused.(l) 

So  in  Bourke  v.  Bvlow.{2)  Upon  a  motion  for  a  Dew 
trial,  it  appeared  that  the  plaintiff  had  recovered  a  verdict 
in  this  case  against  the  defendant,  for  £230  sterling,  for  a 
breach  of  contract  entered  into,  for  delivery  of  flour  and  to- 
bacco. The  writing  was  in  the  nature  of  a  note,  or  memo- 
randum, signed  by  the  defendant  for  £47,410  old  currency. 
The  jury,  in  estimating  the  damages,  gave  the  value  of  the 
£47,410  old  currency,  at  the  time  the  contract  was  entered 
into,  (1780,)  agreeably  to  the  scale.  A  new  trial  was  moved 
for,  because  the  jury  had  given  less  damages  than  the  plain* 
tiflf  was  entitled  to.  By  the  Court — "  The  jury,  ia  this 
case,  seem  to  have  exercised  a  very  proper  discretion,  by 
considering  this  rather  in  nature  of  an  assumpsit  for  a  debt 
due,  than  of  a  covenant  for  a  specific  performance.  They 
have  given  the  plaintifi"  what  the  defendant  appears  really  to 
have  fallen  in  his  debt ;  though,  taking  it  upon  the  contract, 
they  might  have  given  larger  damages.  We  do  not  think 
it  proper  to  set  aside  a  verdict  because  the  damages  are 
small,  in  order  that  a  plaintiff  may  have  another  chance  of 
getting  more." 

But  when  the  jury,  through  mistake,  or  undue  motives, 
return  a  much  less  amount  than  in  justice  they  ought,  there 
being  in  the  nature  of  the  case  a  reasonable  test  by  which 
to  measure  the  damages,  (3)  the  court  will  set  aside  the  ver- 
dict.   Thus, 

In  Parr  v.  Purheck,{^)  Action  of  covenant  for  non- 
payment of  rent,  reserved  upon  a  lease  for  years.  There 
was  judgment  against  the  defendant  by  default ;  and  upon 
a  writ  of  inquiry  executed,  the  jury  gave  the  plaintiff  but 


(1)  1  Wash.  C.  C.  R.  202.  (2)  1  Bay,  49. 

'  (3)  Et  vide  Hopkins  v.  Meyers,  1  Harper's  S.  C.  Rep.  66.    1  S. 
C.  Con.  Rep.  366.  (4)  8  Mod.  196. 
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one  shilling  damages,  though  he  proved  that  the  defend- 
ant owed  him  £150.  Motion  to  set  aside  the  verdict,  on 
the  ground  of  the  smallness  of  the  damages.  By  the 
dmrt — "  It  is  admitted  that  in  covenant,  where  damages 
are  to  be  recovered,  the  jury,  upon  a  writ  of  inquiry,  are 
the  proper  judges  of  the  quantum  of  the  damages,  and  for 
that  reason  the  court  will  not  set  aside  their  inquiry,  where 
they  give  small  damages ;  but  it  is  otherwise  where  the 
covenant  is  for  payment  of  money,  and  the  sum  is  ascer- 
tained, because  in  such  cases  the  sum  being  certain,  the 
jury  cannot  lessen  the  damages,  and  this  is  the  constant 
difference  in  such  cases.  It  is  the  same  as  if  an  assumpsit 
had  been  brought  for  money  upon  a  note  under  hand,  for 
there  the  jury  cannot  mitigate  the  damages ;  if  they  do,  ttie 
court  will  set  their  verdict  aside." 

So,  in  Earl  of  Peterborough  v.  Sadler, { 1 )  atrial  being  con- 
cerning the  value  of  improvement  made  by  Sadler,  and  a 
jury  of  fanners  having  given  £200  damages,  which  was 
thought  excessive,  a  new  trial  granted,  and  a  jury  of  gen- 
tlemen ordered,  who  only  gave  £40 ;  whereupon  a  new 
trial  was  moved  for,  for  Sadler,  because  of  smallness  of 
damages.  Holt^  Ch.  J.,  said,  that  one  must  not  always 
conclude,  because  the  court  grants  a  new  trial,  that  they 
are  satisfied  that  the  first  verdict  was  bad  ;  but  it  is  oAen 
because  the  thing  may  require  a  re-examination.  A  rule 
was  granted. 

And  in  Woodford  v.  Ead€s,{2)  On  a  contract  for  stock 
between  the  plaintiff  and  J.  S.,  they  each  deposit  £200  in 
the  bands  of  the  defendant ;  and  J.  S.  not  performing  his 
agreement,  the  plaintiff  sued  for  the  deposit,  had  judgment 
on  demurrer,  took  out  a  writ  of  inquiry,  and  proved  his 
case.  But  the  jury,  on  a  motion  that  the  defendant  could 
not  pay  out  the  money  without  consent  of  both  porttesi  gave 


(1)  12  Mod.  348.  (2)  1  Str.  425. 
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Id,  damages,  iriiich  was  no\r  set  aside :  the  court  saying, 
that  the  role  of  not  setting  aside  Terdicts  for  the  smallness 
of  the  damanes  did  not  extend  to  this  case,  where  the  jury 
mistook  in  point  of  law :  and  the  chief  justice  said,  he  knew 
no  reason  why  the  court  should  not  interpose  in  the  other 


So.  in  Markham  t.  MiddletonX  1 ")  The  defendant  owed 
die  plaintiff  £333  for  an  apothecary's  bill,  and  suffered 
judgment  to  go  by  default ;  and  the  plaintiff's  attorney,  on 
executing  the  writ  of  inquiry,  produced  the  foreman,  who 
had  told  him  he  could  prove  the  bill ;  but  when  the  jury 
was  sworn,  he  declined  givinor  any  eyidence ;  upon  which 
the  sheriff  was  desired  to  adjourn,  which  he  thought  he 
could  not  do,  and  the  jury  thereupon  found  one  penny 
damages  only.  The  court  thought  it  hard  the  plaintiff 
should  be  paid  so  large  a  debt  with  one  penny,  as  he  would 
be  if  this  verdict  stood,  or  that  bis  case  should  be  worse 
for  the  defendant's  letting  judgment  go  by  de&ult ;  for,  had 
he  pleaded,  the  plaintiff  could  have  suffered  a  uonsuit  And, 
therefore,  they  set  aside  this,  and  ordered  a  new  writ  of  in- 
quiry. 

And  in  Taunton  Manufacturing  Company  v,SmUA.(2) 
Case  for  a  breach  of  a  special  contract,  in  which  the  de- 
fendant undertook  to  bleach  cotton  cloths  for  the  plaintifk 
At  the  trial,  the  superintendant  of  tlie  company's  works 
testified,  that  the  defendant  omitted  some  of  the  processes 
requisite  for  good  bleaching,  and  estimated  the  damage  sus- 
tained by  the  company,  in  regard  to  one  species  of  goods, 
at  $1652.  His  testimony  was  corroborated  by  that  of  other 
witnesses  on  the  part  of  the  plaintiffs.  The  defendant  of- 
fered no  evidence.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $337.  The  plaintiff  moved  for  a  new  trial, 
on  the  ground  that  the  damages  were  too  small.    Parker^ 


(1)  2Str.  1259.  (2)  9  Pick.  11. 
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Ch.  J.,  delivered  the  opinion  of  the  court. — "  We  think 
there  is  great  reason  to  believe,  that  the  jury  laboured  un- 
der some  mistake  in  the  estimation  of  damages,  having 
given  not  more  than  one  quarter  part  of  what,  according 
to  all  the  evidence,  the  plaintifis  sustained.  It  is  objected, 
however,  that  verdicts  cannot  be  set  aside  on  account  of 
the  damages  being  too  small ;  but  we  are  satisfied  that  this 
is  a  mistake.  It  is  a  power  rarely  exercised,  especially  in 
actions  for  personal  wrongs,  such  as  slanders,  batteries, 
and  the  like.  But  where  the  foundation  of  the  action  is 
a  breach  of  contract,  and  the  damages  are  capable  of  esti- 
mation, if  there  is  a  glaring  deficiency,  justice  requires  that 
the  case  shall  be  revised ;  and  judging  from  the  evidence 
reported,  this  appears  to  be  a  case  of  the  kind."  And  new 
trial  granted.(l) 


(1)  Et  ▼ide  Birkbeck  v.  Burrows,  2  Hall's  Rep.  61.     White  v. 
Greeny  3  Monroe,  157. 


CHAPTER  XIII. 


FOR    NEWLY    DISCOVERED    EVIDENCE. 

It  sometimes  happens  that  after  the  utmost  vigilance, 
and  the  best  directed  efforts  of  the  party  and  his  counsel, 
the  true  merits  of  the  case  have  not  been  submitted,  by 
reason  of  the  absence  of  facts,  which,  had  they  been  known 
and  introduced,  would  have  given  a  different  complezioa 
to  the  case.     Or  it  may  be  that  facts  may  have  occuned 
subsequently  to  the  trial,  which  tend  to  present  the  point  at 
issue  differently,  and  show  that  the  verdict,  if  suffered  to 
remain,  would  operate  unjustly.    When  such  a  case  hap- 
pens, and  the  court  becomes  satisfied  that,  to  promote  Ae 
ends  of  justice,  an  opportunity  ought  to  be  allowed  for  the 
introduction  of  the  new  testimony,  they  will  furnish  an 
opportunity  by  setting  aside  the  verdict,  and  directing  a 
new  trial.     But  to  prevent  abuse,  practising  with  the  wit- 
nesses, careless  preparation  in  the  first  instance,  and  har- 
rassing  the  court  with  unfounded  applications,  the  party 
moving  on  the  ground  of  newly  discovered  evidence  is  re- 
quired to  conform  himself  to  very  strict  regulations.    The 
negligent  are  to  expect  no  indulgence,  and  applications, 
founded  on  light  circumstances,  v/ill  be  promptly  denied. 
Nothing  but  a  clear  case  of  injustice,  occasioned  by  means 
beyond  the  control  of  the  party,  and  the  certainty  of  cor- 
recting it,  by  those  means  since  brought  to  light,  and  placed 
within  the  reach  of  the  applicant,  will  answer  the  purpose. 
There  is,  therefore,  no  grounds  on  which  motions  for  new 
trials  rest,  better  ascertained  or  more  clearly  defined,  so  as 
to  guard  against  practise  and  imposition,  than  that  of  newly 
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discovered  evidence.  By  a  series  of  well  digested  decisions, 
it  is  settled  that  the  evidence,  which  would  warrant  the 
court  to  set  aside  the  verdict,  must  be  new,  material,  and 
not  cumulative,  and  that  the  party  applying  has  used  rea- 
sonable diligence.  The  essential  requisites  are  laid  down 
with  brevity  and  perspicuity  in  Porter  v.  Talcott^{\)  by 
Mr.  Justice  Woodworth. — "The  application  for  a  new 
trial,"  says  he,  "  ought  to  be  granted,  on  the  ground  that 
there  has  been  reasonable  diligence,  that  the  new  evidence 
is  material,  that  it  has  been  discovered  since  the  trial,  and 
is  not  cumulative."(2) 

1.  The  evidence  that  will  induce  the  court  to  set  aside 
the  verdict,  and  grant  a  new  trial,  must  be  new,  that  is,  not 
used  on  the  former  trial,  but  discovered  newly,  or  subse- 
quently to  the  trial,  and  must  be  material  to  the  point  at 
issue,  so  as  probably  to  produce  a  different  result,  and  the 
application  must  be  accompanied  with  sufficient  evidence 
of  previous  diligence.(3)  I'he  neioness  and  the  materiality^ 
althou^  perfectly  distinct,  are  so  intimately  connected  as 
to  require  to  be  considered  together,  for  the  better  illustra- 
tion of  the  rule.  But  first,  as  illustrative  of  the  rule 
generally. 

In  Ewing  v.  Price,(4)  on  motion  for  a  new  trial, 
on  the  ground  of  newly  discovered  evidence,  it  was  held 
necessary  to  show  four  things : — The  names  of  the  wit- 
nesses that  had  been  discovered ;  that  the  apphcant  has 
been  diligent  in  preparing  his  case  for  trial ;  that  the  new 
iacts  were  discovered  after  the  trial,  and  will  be  important ; 
and  that  the  evidence  discovered  will  tend  to  prove  &cts 


(1)  1  CoweD,  359.        (2)  Vide  2  Arch.  Prac.  226.  Ora.  Prac.  511. 
(3)  2  Salk.  653.    2  Mod.  245.    6  Ibid.  22. 222.    9  Ibid.  328.    12 
Ibid.  584.  (4)  3  J.  J.  Marsh.  521. 
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which  were  not  directly  in  issue  on  the  trial,  or  were  not 
then  known  or  investi^ted  by  proof.(l) 

And  in  Moore  v.  The  Philadelphia  Bank,{2)  Action 
for  a  reward  offered  to  apprehend  a  robber  of  the  bank, 
and  verdict  for  the  plaintiff.  A  new  trial  was  moved  for,  on 
the  ground  of  material  evidence  discovered  since  the  trial; 
upon  which  the  court  observes — "  Motioiis  of  this  kind  are 
to  be  received  with  great  caution,  because  there  are  few 
cases  tried,  in  which  something  new  may  not  be  hunted 
up ;  and  because  it  tends  very  much  to  the  introduction  of 
perjury,  to  admit  new  evidence,  after  the  party,  who  has 
lost  the  verdict,  has  had  an  opportunity  of  discovering  the 
points  both  of  his  adversary's  strength  and  his  own  weak- 
ness. It  is  therefore  incumbent  on  him  who  asks  for  a  new 
trial  on  this  ground,  to  satisfy  the  court,  1st,  that  the  evi- 
dence has  come  to  his  knowledge  since  the  trial ;  2d,  that 
it  was  not  owing  to  want  of  due  diligence,  that  it  did  not 
come  sooner ;  and  3d,  that  it  would  probably  produce  a  dif- 
ferent verdict,  if  a  new  trial  was  granted."  And  upon  a 
review  of  the  facts  at  the  trial,  and  the  new  evidence  as 
submitted  on  the  motion,  the  court  became  satisfied  that 
the  defendants  failed  to  bring  their  case  within  the  above 
rules,  and  a  new  trial  was  refused. 

In  Warren  v.  Hope,{3)  the  court  laid  down  the  follow- 
ing rules,  to  govern  them  in  applications  of  this  kind — 
"  The  petitioner  will  not  be  permitted  to  offer  testimony,  as 
to  any  newly  discovered  evidence,  except  that  which  may 
be  stated  in  the  petition.  No  new  trial  or  review  will  be 
granted,  on  account  of  newly  discovered  evidence,  which 
is  merely  of  a  cumulative  nature.  But  the  following  kinds 
of  proof  may  be  considered  as  exceptions  to  the  general 
rule,  and  furnish  ground  for  a  new  trial  or  review.   1.  That 


(!)  Et  vide  Daniel  v.  Daniel,  2  J.  J.  Marsh.  52. 

(2)  5  Serg.  A  Rawle,  41.  (3)  6  Greanl.  479. 
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a  witness,  whose  testimony  on  the  trial  was  in  its  tendency 
afi^ainst  the  interest  of  the  petitioner,  has  ascertained  that 
he  testified  under  a  mistake,  and  that  the  facts  do  not  exist, 
as  he  testified  that  they  did.  2.  When  the  newly  discovered 
evidence  relates  to  confessions  or  declarations  of  the  other 
party,  as  to  some  influential  fact,  unknown  to  the  petitioner 
at  the  time  of  trial,  and  inconsistent  with  the  proofs  adduced 
and  ur^sfed  by  such  party.  3.  Where  such  newly  discovered 
evidence  was  directly  or  indirectly  placed  beyond  the 
knowledge  or  control  of  the  petitioner,  by  means  of  the 
other  party,  and  with  a  view  to  prejudice  the  petitioner's 
cause." 

In  Lessee  of  Ludloro^s  Heirs  v.  ParAr,(l)  there  was  a 
verdict  for  the  plaintifi*.  The  defendant  moved  for  a  new 
trial,  chiefly  on  the  ground  of  newly  discovered  evidence, 
and  on  this  point  the  court  observe — "  In  considering  the 
motion,  the  court  will  not  inquire,  whether,  taking  the 
newly  discovered  evidence  in  connexion  with  that  exhi- 
bited on  the  trial,  a  jury  might  be  induced  to  give  a  differ- 
ent verdict ;  but  whether  tlie  legitimate  efiect  of  such  evi- 
dence would  be  to  recjuire  a  difierent  verdict.  In  the  trial 
of  issues  in  fact,  the  court  judge  of  the  competency,  the 
jury  of  the  credibility  and  efiect  of  testimony.  But  after 
verdict,  when  the  motion  for  a  new  trial  is  considered,  the 
court  must  judge,  not  only  of  the  competency,  but  of  the 
eflfect  of  evidence.  If,  with  the  newly  discovered  evidence 
befi)re  them,  a  jury  ought  to  have  come  to  the  same  con- 
clusion they  have  done,  it  would  be  worse  than  useless  to 
grant  a  new  trial.  The  efiect  would  be  to  add  to  the  ex- 
pense of  the  litigation,  and  delay  parties  in  obtaining  their 
rights." 

Again,  in  Vaiidervoort  v.  Smitk.{2)  Action  in  assump- 
sit on  a  policy  of  insurance,  the  jury  rendered  a  verdict  for  a 


(1)  4  Ham.  Ohio  Rep.  5.  (2)  2  Caines,  155. 
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total  loos.  The  deseodant  mored  to  set  aside  die  Terdict, 
and  ooe  of  the  eronnds  was.  new! v  disooTered  evidenoe. 
On  this  point.  Thompson.  J~  who  delirered  the  opinion  <tf 
the  coart.  remarks — -  The  argument  of  this  case  has  been 
accompanied  with  a  motion  iox  a  new  trial,  on  the  groond 
of  the  discovery  of  new  testimony.  The  testimony  ailoded 
to.  is  said  to  be  a  copy  of  the  proceedings  and  ecHidemna' 
tion  at  Para,  against  this  ressel  and  cargo.  In  order  to 
errant  a  new  trial  on  this  sToand.  it  oogfat  to  appear  that 
the  testimony  has  been  discovered  since  the  last  trial,  or  that 
no  laches  \s  imputable  to  the  party,  and  that  the  testimony 
is  material.  In  the  present  case,  there  are  numerous  A- 
jections  against  granting  the  application.  It  does  not  ap- 
pear from  the  affidavit  that  this  testimony  has  been  diaoo- 
rereil  since  the  last  trial,  but  only  that  it  arriyed  in  New- 
York  since  that  time.  From  the  nature  of  the  evince, 
it  must  have  been  discovered  as  soon  as  the  cause  of  the 
loss  was  known,  and  of  course  there  must  have  been  either 
a  want  of  due  diligence  in  procuring  it,  or  if  sufficient  rea- 
sons for  the  delay  could  have  been  shown,  aj^cation  oogbt 
to  have  been  made  to  postpone  the  former  triaL" 

So  in  Doe  v.  Roe.iX)  a  feioiied  issue  out  of  chancery. 
The  defendant,  at  the  trial,  offered  in  proof  the  record  of 
a  deed,  with  the  affidavit  of  a  witness  endorsed  upon  it, 
bat  without  producing  the  witness,  or  accounting  for  the 
original  deed  :  and  upon  a  case  made,  showing  die  judge  to 
have  overruled  the  testimony,  and  affidavits  of  newly  dis- 
covered evidence,  the  defendant  moved  for  a  new  trial 
Per  Curiam. — "  As  it  is  suggested,  that  further  light  can 
be  thrown  on  the  case,  and  new  evidence  appears  to  have 
been  discovered,  we  think,  without  expressing  any  opinion 
on  the  merits  of  the  case,  that  a  new  trial  ought  to  be  grant- 
ed, on  the  payment  of  costs."    New  trial  granted. 


(1)  iJoluis.  Cas.  408. 


Chap.  XIIL]     NEWLY  DISCOVERED  EVIDENCE.     467 

So,  in  Halsey  v.  W(Uson,{\)  Motion  for  a  new  trial, 
on  an  affidavit  of  a  discovery  of  new  and  material  evidence. 
Per  Curiam. — "This  is  a  motion  for  a  new  trial,  and  comes 
before  us  on  the  ground  of  a  discovery  of  material  testimony 
since  the  trial  of  the  cause.  To  see  this,  and  judge  whe- 
ther it  be  material  or  not,  it  will  be  necessary  to  state  the 
former  testimony  and  nature  of  the  suit."  Having  reviewed 
the  testimony,  to  ascertain  the  materiality  of  that  presented 
as  the  ground  of  the  motion,  the  court  proceeds — "  We  are 
to  judge  then,  if  the  material  evidence,  as  it  is  termed,  that 
has  been  discovered  since  the  trial,  be  really  testimony  of 
materiality.  There  is  one  person,  who  swears  as  to  the  di- 
rections given  by  the  captain.  The  court  are  of  opinion, 
that  this  is  not  material,  so  as  to  warrant  granting  a  new 
trial.  This  in  two  points  of  view  ;  the  testimony  goes  only 
to  impeach  the  credit  of  what  has  been  sworn,  and  not  to 
establish  any  new  fact.  It  is  merely  contradicting  former 
evidence.  In  that  point  of  view  it  is  not  material,  nor  can 
it  be  so  in  another,  unless  the  defendants  can  go  further." 
New  trial  refused.(2) 

Tuttle  V.  Cooper.{3)  Assumpsit  on  a  promissory  note. 
The  defence  set  up  was,  that  the  note  was  fraudulently  ob- 
tained by  Robbins,  the  payee.  Verdict  for  the  defendant. 
In  the  trial  of  the  next  cause,  it  was  discovered  that  the 
note  account  in  the  company's  books  did  not  contain  any 
notes  given  by  the  company,  although  many  in  their  &- 
▼our.  In  explanation  of  this,  one  Walsh  testified,  that 
the  company  never  gave  any  notes  on  their  own  account, 
except  two,  which  were  given  for  their  real  estate,  and  were 
secured  by  mortgage.  The  plaintiff  moved  for  a  new  trial, 
because,  at  the  time  of  the  trial,  he  had  no  reason  to  sup- 
pose that  the  testimony  of  Walsh  was  not  true,  but,  imme- 
dia;tely  after  the  trial,  it  was  discovered  by  his  counsel,  and 


(1)  1  Caines,  24.       (2)  Vide  Morrell  v.  Kimball,  1  Greenl.  32. 
(3)  6  Pick.  414. 
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was  in  &ct  admitted  by  Walsh,  that  there  was  not  upon 
the  books  of  the  company  any  entry,  of  a  promissory  note 
given  by  the  company,  in  the  whole  course  of  their  busi- 
ness. Wilde,  J. — "  The  supposed  falsehood  of  this  state- 
ment is,  that  in  the  account  of  notes,  there  were  no  notes 
found  against  the  company.  Nor  did  Walsh  testify  that 
there  were  any  such  notes  entered  in  the  books.  But  sup- 
pose the  jury  did  infer,  as  it  is  very  probable  they  did,  that 
other  notes  had  been  entered  in  the  books  against  the  com- 
pany, which  is  not  a  fact,  it  seems  to  us  that  this  mistake 
cannot  be  supposed  to  have  had  much  weight,  because,  if 
the  company  kept  an  account  of  notes,  and  there  was  only 
one  note  given  by  them,  it  would  be  as  probable  that,  that 
note  would  be  entered  in  the  note-book,  as  in  case  they  had 
given  several.  Certainly,  the  mistake,  if  made,  was  not 
very  material ;  and  when  we  consider  that  the  other  evi- 
dence in  the  case  is  very  strong  in  favour  of  the  defendant, 
as  we  cannot  but  see  that  it  is,  we  are  all  very  clear  that  a 
new  trial  ought  not  to  be  granted." 

So,  in  Marshall  v.  The  Union  Insurance  Company.i}) 
This  was  a  motion  for  a  new  trial,  on  the  ground  that  new 
and  material  evidence  had  been  discovered  since  the  trial. 
The  new  evidence  consisted  of  documents,  from  the  cus- 
tom-house at  New- York,  tending  to  invalidate  some  of  the 
testimony  given  at  the  trial,  and  to  show  that  the  sale  was 
not  bona  fide,  but  a  mere  cover,  and  the  goods,  in  &ct,  not 
neutral  property.  By  the  Court — "  This  is  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted,  upon  the 
ground  of  material  evidence  discovered  since  the  trial. 
We  are  satisfied  that  the  newly  discovered  evidence  was 
not  known  at  the  time  of  the  trial,  although  the  defendants 
counsel,  upon  seeing  the  New- York  commission,  which 
only  came  to  hand  a  few  days  before  the  trial,  suspected, 


(1)  2  Wash.  C.  C.  Rep.  411. 
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from  some  parts  of  it,  that  some  useful  information  might 
be  collected.  But  this  would  not  have  been  a  good  reason 
for  continuing  the  cause.  As  to  the  materiality  of  the  evi- 
dence, we  cannot  positively  decide ;  nor,  perhaps,  would  it 
be  proper  now  to  give  a  positive  opinion  about  it.  It  may 
be  explained,  but  at  present  it  appears  to  have  a  considera- 
ble bearing  upon  the  point  on  which  the  cause  turns,  and 
we  think  it  ought  to  be  submitted  to  a  jury."  Rule  for  a 
new  trial  absolute.(l) 

And,  in  Myers  v.  BrownelL{2)  Action  in  ejectment, 
fi^d  verdict  for  defendant.  The  plaintij6F  petitioned  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence. 
The  opinion  contains,  in  detail,  the  facts,  as  sworn  to  by 
the  witness  from  whom  the  newly  discovered  evidence  was 
expected.  Prentuss,  J. — "  To  entitle  a  party  to  a  new  trial 
on  the  ground  of  new  discovered  evidence,  it  must  appear 
that  the  evidence  has  been  discovered  since  the  trial,  that 
no  laches  is  imputable  to  the  party,  and  that  the  testimony 
is  material.  The  plaintijff  swears  that  the  testimony  of 
Wright  was  wholly  unknown  to  him  at  the  time  of  the 
trial,  and  Wright  himself  says,  that  the  facts  within  his 
knowledge  were  not  communicated  by  him  to  any  one  un- 
til after  the  trial.  The  evidence,  therefore,  appears  to  be 
new  discovered,  and  we  see  no  ground  for  imputing  laches 
to  the  plaintiff.  With  respect  to  the  materiality  of  the  tes- 
mony,  there  appears  to  be  as  little  doubt.  It  is  testimony 
to  the  declarations  of  the  defendant  himself,  as  to  the  man- 
ner in  which  the  mortgage  was  lodged  in  the  town  clerk's 
office,  and  the  purposes  and  objects  for  which  it  was  left 
there.  The  new  discovered  testimony  shows  that  the  de- 
fendant explicitly  declared  that  the  deed  was  left  with  di- 
rections not  to  record  it,  and  the  reasons  why  such  direc- 


(1)  Vide  Hernandez  y.  Garetage,  16  Mart.  Louis.  Rep.  419. 

(2)  2  Aiken,  407. 
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tions  were  given.  Xo  objection  is  made  to  the  credibilitjr 
of  the  witness,  and.  on  the  whole,  we  think  that  a  new  trial 
ought  to  be  granted.^ 

Soy  also  Jessup  v.  Cook,{l)  This  was  a  rule  to  show 
cause  why  a  new  trial  should  not  be  had,  on  the  ground 
that  defendant  had  discovered  new  and  important  evidence 
amoe  trial.  It  was  an  action  of  assumpsit ;  {dea,  general 
iBue,  and  verdict  for  piaintifil  Boudinoi,  J. — "  As  at  the 
trial  both  parties  adduced  evidence  to  this  particular  point, 
I  think  it  would  be  introducing  a  new  rule,  and  establish- 
ing an  exceedingly  bad  precedent,  to  set  aside  the  verdict 
and  grant  a  new  trial,  because  one  party  has  since  disco- 
vered evidence,  which  he  thinks  entitled  to  more  we^ht 
than  any  which  he  had  produced  at  the  triaL  The 
jury  may  very  probably  have  thought,  that  all  parol  testi- 
mony ought  to  be  disr^arded,  when  set  in  opposition  to 
the  continued  and  deliberate  acts  of  the  defendant  himself; 
and  I  cannot  bring  myself  to  dissent  from  this  doctrine.  If 
the  law  were  established,  according  to  the  views  of  the 
defendant,  not  one  verdict  in  ten  would  stand.  SomeocHr- 
roborating  evidence  may  always  be  found  or  made,  and  in 
deviating  from  the  rules  by  which  courts  have  heretofere 
been  guided,  the  trial  by  jury  would  become  the  most  pie- 
carious  of  all  trials.  I  am  therefore  against  the  moticm." 
Bule  discharged. 

In  order  to  succeed  in  the  application,  it  appears  to  be 
necessary,  that  the  party  should  mention  the  witnesses  by 
name,  and  what  he  expects  to  prove,  and  that  either  the 
witness  himself  should  state  on  oath  the  evidence  he  can 
give,  or  that  the  party  should  add  his  own  belief  to  the 
statement  made  by  the  witness.  Thus,  in  Richardson  v. 
Baekiis,{2)  action  of  slander.  Upon  a  writ  of  inquisition, 
the  jury  assessed  the  plaintiff's  damages  at  $600.    AAer 


(1)  1  Halst.  434.  *         (2)  1  Johns.  Rep.  59. 
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notice  of  executing  the  writ  of  inquiry,  and  before  the  jury 
had  actually  assessed  the  damages,  the  defendant  dis- 
covered material  evidence,  before  unknown  to  him,  and 
which,  he  was  advised,  would  fully  justify  the  speaking 
the  words  charged  in  the  declaration.  The  affidavit  fur- 
ther stated,  that  the  evidence  since  discovered  would  prove 
the  tnith  of  the  words  spoken ;  but  it  did  not  mention  the 
names  of  the  witnesses,  nor  the  particulars  of  what  he  ex- 
pected to  be  able  to  prove  by  them.  Per  Curiam. — *'  We 
think  that  the  affidavit  of  the  defendant  ought  to  have  dis- 
closed the  names  of  his  newly  discovered  witnesses,  as  well 
as  what  he  expected  to  prove  by  them.  This  would  serve 
for  a  check  against  the  abuse  of  general  affidavits,  after  a 
trial.  Let  the  proceedings,  therefore,  be  stayed  until  the 
first  day  of  the  next  term,  that  the  defendant  may  have  an 
opportunity,  if  he  thinks  proper,  to  amend  his  affidavit."(l) 
And  in  Shumway  v.  Fowler^{2)  action  of  trespass  on 
the  case,  for  debauching  the  plaintiff's  daughter,  uid 
a  verdict  found  for  the  plaintiff  for  $1026.  The  plain- 
tiff's daughter  was  a  witness  on  the  part  of  the  plaintiff. 
Shepherd,  for  the  defendant,  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence.  He  read  affidavits,  stating,  that  since  the  trial 
the  defendant  had  discovered  a  material  witness,  who  told 
the  defendant's  attorney,  that  before  the  connexion  between 
the  defendant  and  the  plaintiff's  daughter,  he,  the  said  A. 
B.,  had  criminal  connexion  with  her,  and  also  informed 
him,  that  another  young  man  had  told  him,  that  he  had 
previously  had  connexion  with  the  plaintifi^s  daughter; 
and  that  the  defendant  also  expected  to  prove  the  same 
thing  to  have  taken  place  between  her  and  another  person. 
The  court  having  denied  the  motion,  on  the  ground  of  dis- 
crediting the  witness,  conclude — '<  There  is  another  objeo- 


(1)  Vide  3  Marshall,  166.  (2)  i  Johnt.  Rep.  485. 
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tion  to  the  affidavit  in  this  case.  It  states  merely,  that  the 
persons  mentioned  had  told  the  party  what  they  could 
say.  There  can  be  no  reliance  on  such  declarations ;  nor 
could  the  persons,  at  the  trial,  be  obUged  to  answer  whether 
they  ever  had  such  criminal  connexion  with  the  daughter. 
The  motion  must  be  denied." 

So,  in  Denn  v.  Morrell,  and  others,  (1)  in  ejectment,  and 
verdict  and  judgment  for  plaintiff.   The  defendants  moved 
for  a  new  trial,  upon  the  ground  of  newly  discovered  evi- 
dence.    The  affidavit  of  Cannon,  one  of  the  defendants, 
set  forth  the  particular  facts,  which  the  defendants  ex- 
pected to  prove ;  and  further,  that  upon  a  new  trial,  the  de- 
ponent would  be  able  to  prove  the  facts  upon  which  he 
relied,  by  Frederick  Dibblee,  who  would  testify  that  the 
lessor  of  the  plaintiff  had,  at  a  certain  period  long  since 
elapsed,  executed  a  deed  in  his  presence,  either  a  quit  claim 
or  a  release,  (the  witness  could  not  remember  which,) 
whereby  all  the  .interest  of  the  lessor  in  the  premises  was 
conveyed  to  one  Maria  H.  Williamson.     That  said  deed 
was  delivered  in  the  presence  of  Dibblee,  but .  had  never 
been  in  the  possession  of  the  deponent,  and  as  he  was 
informed,  and  verily  believed,  it  had  never  been  in  the  pos- 
session of  the  other  defendants,  but  had  been  lost  or  mis- 
laid in  the  lifetime  of  the  said  Maria.     Upon  this  state  of 
fiicts,  the  court  held,  that  the  party  moving  for  a  new  trial 
upon  the  ground  of  newly  discovered  evidence,  was  bound 
to  produce  the  affidavit  of  the  witness,  from  whom  such 
evidence  was  to  come,  setting  forth  the  facts,  or  show  that 
such  affidavits  could  not  be  obtained.    In  the  present  case 
(they  said)  there  was  no  ground  to  suppose  tliat  Dibblee 
would  give  the  testimony  detailed  in  the  affidavit,  except 
from  the  belief  of  the  deponent,  and  the  application  was 
therefore  refused. 


(1)  1  Hall's  Rep.  382. 
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So,  in  Sheppard  v.  Sheppard,{\)  Trespass,  and  ver- 
dict for  the  plaintiff.  The  defendant  moved  to  set  aside 
the  verdict  on  three  grounds.  One  was,  the  discovery  of 
new  and  important  evidence,  not  known  to  the  defendant 
at  the  former  trial.  Ford^  J. — "  The  newly  discovered 
witness,  (Irwin,)  is  to  swear,  as  is  said,  that  he  told  the 
plaintifli  there  was  an  execution  levied  on  the  property  be- 
fore he  gave  them  the  bill  of  sale.  The  evidence  of  it  is, 
that  a  Mr.  Harman  swears  he  has  heard  Irwin  say  so. 
Facts  newly  discovered,  ought  to  be  laid  before  the  court 
in  the  shape  of  legal  evidence,  and  not  hearsay.  Many 
men  say  things  which  they  dare  not  confirm  under  oath. 
We  ought  to  have  more  substantial  ground  for  setting  aside 
a  verdict,  than  a  hearsay.  I  do  not  know  a  case  where  it 
was  ever  allowed,  but  there  are  many  to  the  contrary."  A 
new  trial  was  refused.(2) 

2.  The  party  applying  on  the  ground  of  newly  disco- 
vered evidence,  must  make  his  vigilance  apparent,  for  if  it 
is  left  even  doubtful  that  he  knew  of  the  evidence,  or  that 
he  might,  but  for  negligence,  have  known  and  produced  it, 
he  will  not  succeed  in  his  application.(3)  This  is  a  well 
settled  and  comprehensive  rule,  running  through  all  the 
cases  on  applications  of  this  kind,  and  entering  essentially 
into  the  practice  of  all  courts,  proceeding  on  the  principles 
of  the  common  law.  In  equity  new  trials  are  awarded  on 
different  grounds.(4) 

Thus,  in  an  Anonymous  case.(6)  Per  Curiam. — ^A  new 
trial  is  never  granted  for  want  of  evidence,  whereof  the  party 
was  apprized,  and  which  he  might  have  had  at  the  trial. 

(1)  5Hal8t.  250. 

(2)  Et  vide  1  S.  C.  Con.  Rep.  69.  143.  Evana  v.  Rogers^  2 
Nott  db  M'Cord,  563. 

(3)  Vide  «  Surprise,"  supra,  174—180. 

(4)  Vide  2  Atk.  319.    2  Ves.  sen.  552.  (5)  6  Mod.  222. 
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Watson  V.  Suiton.{l)  Debt  against  the  marshal  for  an 
escape.  At  the  trial  a  reddidit  se,  in  discharge  of  the 
bail  of  the  principal,  and  a  committitur  in  execution  to  thfi 
marshal,  were  produced  in  evidence ;  and  after  verdict  i^ 
was  moved  that  it  should  be  set  aside,  as  the  commUiiiur 
was  irregular ;  for  the  course  of  the  court  is^  that  whers 
any  one  upon  a  render  is  charged  in  execution,  there  oug^t 
to  be  a  notice  thereof  to  the  marshal,  without  which  it 
were  hard  to  charge  him  with  escape ;  and  the  cause  of 
giving  such  notice  is  by  making  an  entry  of  the  cammiUir 
tur  in  a  book  kept  for  that  purpose  by  the  manshal,  who 
has  an  officer  on  purpose  in  the  office  to  take  notice  of 
such  entries,  and  it  is  not  enough  that  the  commiitilur  he 
entered  with  the  entering  clerk.  Gould,  J.,  laid  it  dowii 
for  a  rule,  that  where  a  man  has  matter  of  defence,  apd 
knowing  thereof  goes  to  trial,  and  puts  the  plaintiff  to  the 
charge  of  proving  his  issue,  he  shall  never  after,  in  respect 
of  that  matter,  have  a  new  trial.(2) 

Cooke  V.  Berry,{3)  cited  above.  The  plaintiff  bad 
neglected  to  produce  a  letter  at  the  trial,  thinking  the  de- 
fendant had  put  in  a  sham  plea.  The  court  held  that 
'^  New  trials  are  never  granted  upon  the  motion  of  a  partyi 
where  it  appears  he  might  have  produced  and  given  ma- 
terial evidence  at  the  trial,  if  it  had  not  been  his  own  de- 
&ult,  because  it  would  tend  to  introduce  perjury,  andthero 
would  never  be  an  end  of  causes,  if  once  a  door  was 
opened  to  this." 

And  in  6?^/  v.  Mason  and  otherSj{4)  on  a  policy.  TCe 
defendants  moved  for  a  new  trial,  to  let  them  into  neir 
evidence ;  assigning,  as  the  reason  why  this  evidence  was 
not  offered  at  the  trial,  a  presumption  that  the  jury,  of 
their  own  knowledge,  must  have  taken  notice  of  the  fiict 


(1)  12  Mod.  583.  (2)  Et  vide  12  Mod.  667.     1  Salt  OT. 

(3)  1  was.  98.    Supra,  196. 

(4)  1  T^nn  Rep.  84.    Supra,  197. 


Chap.  Xni.]     NEWLY  DISCOVERED  EVIDENCE.     475 

But  per  Ashhurstf  J. — "  The  defendant  makes  this  appli- 
cation to  the  court,  in  order  to  supply  his  own  negligence, 
when  it  was  evident  he  was  not  taken  by  surprise  at  the 
trial.  If  it  do  not  appear  on  the  face  of  the  policy  that  it  is 
void,  it  ought  to  have  been  shown  by  evidence  ;  but  no  such 
evidence  was  oflFered."(l) 

And  in  Hope  v.  Atkins.{2)  Assumpsit  for  the  price  of  a 
quantity  of  barley  sold  to  tlie  defendant.  There  was  a 
memorandum  of  the  sale  in  writing.  The  defendant  at- 
tempted to  introduce  parol  evidence  to  vary  the  memoran- 
dum, which  the  judge  overruled.  On  this  ground  a  new 
trial  was  moved  for,  and  an  affidavit  was  tendered  to  the 
court  stating,  among  other  things,  that  the  barley  had  been 
injured  by  a  thrashing  machine  ;  but  it  was  rejected,  as  an 
attempt  to  bring  forward  facts,  which  should  have  been 
used  at  nisi  prius  only. 

So  also  in  Doe  v.  Pricc,(3)  in  ejectment.  It  became  a 
question  whether  a  former  marriage  of  one  of  the  parties, 
being  a  minor,  was  with  the  consent  of  her  father.  The 
jtlry  found  the  fact  of  consent,  and  a  verdict  for  the  plain- 
tiff, which  the  defendant  moved  to  set  aside,  on  affidavits 
stating  various  circumstances  tending  to  negative  the  fact 
of  consent.  Bayley,  J.,  (after  consulting  with  the  other 
judges.) — "  We  think  that  we  should  be  working  great  in- 
justice if  we  were  to  grant  a  new  trial  in  this  case,  because 
we  should  be  giving  encouragement  to  parties  to  go  to  trial 
without  duly  preparing  themselves  with  evidence,  even  on 
points  which  they  knew  beforehand  would  be  made  matters 
of  dispute.  It  cannot  be  permitted  that  either  party  shall 
produce  just  so  much  evidence  as  he  thinks  proper,  and 
then  stop  short,  and  ultimately  obtain  a  new  trial,  on  the 
ground  that  he  did  on  the  first  trial  give  all  the  evidence 


(1)  Et  vide  1  Sir.  691.  (2)  1  Price,  143. 

(3)  1  Man.  &  Ryl.  683. 
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which  he  then  might,  and  has  since  foand  he  ought  to  have 
given  more.  Indeed,  it  is  one  of  the  duties  of  the  court,  to 
guard  themselves  strictly  against  falling  into  the  practice, 
or  entertaining  the  principle  of  granting  new  trials  merely 
for  the  purpose  of  letting  in  evidence,  which  might  and 
ought  to  have  been  produced  at  the  former  trial.  We  do 
not  say  that  the  questions  now  submitted  to  the  court  are 
not  material,  and  worthy  of  consideration  ;  wo  only  say 
that  they  do  not  furnish  grounds  for  granting  a  new 
trial." 

In  HoUinfficorth  v.  Napier j{l)  in  trover,  the  princi- 
pal question  was,  whether  there  had  been  a  sale  and  deli- 
very of  the  goods,  for  which  the  action  was  brought,  to  one 
Kenworthy,  of  whom,  it  was  proved,  the  plaintiff  bought 
them,  and  paid  part  cash,  and  the  remainder  in  a  check  of 
one  Peter  Hyde.  At  the  trial  of  the  cause,  the  jury,  under 
the  direction  of  the  judge,  that  an  order  given  in  proof  to 
the  store  keeper  was  a  delivery,  found  for  the  idaintiflL  The 
appUcation  now  was,  to  set  aside  this  verdict  as  contrary 
to  law,  and  on  account  of  having  newly  discovered  that  no 
person  of  the  name  of  Peter  Hyde  had  ever  kept  any  ac- 
count with  either  of  the  banks  in  New- York,  and  that  the 
defendant  hoped,  from  information,  to  prove  a  fraud  in  the 
sale.  The  court,  by  Spencer ^  J. — "  It  would  be  too  loose  to 
set  aside  the  verdict  on  the  mere  expectation  of  a  party's 
being  better  prepared.  There  has  been  abundant  time  for 
the  defendant  to  lay  before  us  the  facts  in  the  knowledge 
of  his  witnesses.  This  ought  to  be  done  on  all  aj^lica- 
tions  for  new  trials  on  discovered  testimony,  or  if  omitted, 
good  reason  ought  to  be  given  for  the  omission.  To  listen 
to  the  application  on  this  ground,  would  be  to  grant  new 
trials,  wherever  the  party  was  dissatisfied  with  the  yerdict 
The  facts  ought  to  be  strong  ones,  to  induce  the  court  to 


(1)  3  Games,  183. 
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grant  a  new  trial  on  the  discovery  of  evidence,  and  the  case 
should  be  free  Irom  laches.  In  the  present  instance,  the 
defendant  is  chargeable  with  delay."  And  motion  de- 
nied. 

In  Palmer  v.  Mulligan.{l)  This  was  an  action  on  the 
case  for  erecting  and  continuing  a  nuisance  to  the  plain- 
tiff's mills.  The  jury  having  found  in  favour  of  the  de- 
fendants, application  was  made  to  set  aside  the  verdict  as 
being  contrary  to  evidence,  and  on  a  discovery  of  new 
testimony,  which,  it  appeared,  might  have  been  obtained  on 
the  first  trial.  The  court,  per  Spencer,  J. — "  The  second 
ground  of  the  motion  does  not  alter  the  case,  even  if  the 
testimony  could  be  considered  as  newly  discovered,  and 
that  there  had  been  no  laches  on  the  part  of  the  plaintiffs ; 
but,  for  aught  that  appears,  one  of  the  plaintiffs  knew  of 
this  testimony,  and  neglected  to  procure  it.  I  am  averse, 
however,  to  putting  it  at  all  on  that  ground ;  the  testimony 
discovered  is  wholly  irrelevant  and  immaterial.  In  my 
opinion,  the  plaintiffs  take  nothing  by  their  motion."(2) 

In  like  manner,  a  want  of  recollection  of  a  fact,  which, 
by  due  attention,  might  have  been  remembered,  is  not  such 
newly  discovered  evidence  as  will  procure  a  new  trial. 

In  Bond  v.  Cutler. {3)  Assumpsit  on  a  promissory  note, 
and  a  verdict  for  the  plaintiff.  The  defendant,  accord- 
ing to  the  practice  of  the  court,  filed  a  petition  for  a  new 
trial.  One  of  the  grounds  was,  that  since  the  trial,  the  de- 
fendant had  come  to  the  knowledge  of  a  material  fact 
The  matter  of  the  petition,  and  the  answer  of  the  court 
on  this  point,  is  thus  given  by  Parsons,  Ch.  J. — "  The 
note  was  supposed  at  the  trial  to  be  declared  on  as  dated 
September  24,  1801.  The  defendant  insisted  that  the  date 
was  the  4th  of  the  same  September ;  but  the  jury  consider- 


(1)  3  Caines,  307.  (2)  Et  vide  15  Johns.  Rep.  293. 

(3)  7  Mass  Rep.  205. 
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ed  it  as  a  note  dated  the  24th  of  September.  Now,  tfae  pe- 
titioner says  that  it  has  come  to  his  knowledge,  that  on  the 
last  mentioned  day  he  was  absent  in  a  remote  part  of  the 
district  of  Maine,  and  so  could  not  have  made  the  note  on 
that  day.  The  defendant  cannot  prevail  on  this  gromid, 
for  he  knew  where  he  was  on  the  24th  of  September,  1801, 
as  well  before  the  trial  as  after ;  and  a  want  of  recollee- 
tion  of  a  fact  which,  by  due  attention,  might  have  been  le- 
membered,  cannot  be  a  reasonable  ground  for  granting  a 
new  trial ;  for  a  want  of  recollection  may  always  be  pre^ 
tended,  and  may  be  hard  to  be  disproved."(l) 

And  in  Knox  v.  Work  and  others.{2)  Action  in  tres- 
pass, for  breaking  and  entering  the  plaintiff's  homey  and 
conmiitting  an  assault  and  battery  upon  him.  On  the  trial 
the  jury  found  a  verdict  against  two  of  the  defendants, 
$100  damages.  A  rule  to  show  cause  why  there  should 
fiot  be  a  new  trial,  was  obtained  upon  the  grotmd, 
among  others,  of  material  evidence  discovered  subsequent 
to  the  verdict.  On  this  part  of  the  case,  they  produced  the 
aflldavits  of  two  persons,  that  the  plaintiff  had  toU  tfiem 
he  had  no  resentment  against  Work,  and  had  sustained  no 
damages  by  him ;  that  he  was  desirous  they  should  men- 
tion it  to  Work,  and  have  the  matter  made  up,  and  that 
he  would  pay  his  own  costs,  if  Work  would  pay  his.  The 
defendants  likewise  swore,  that  they  were  ignorant  of  the 
matters  set  forth  in  the  affidavit,  until  after  the  verdict 
By  the  court,  Rush,  President — "  It  is  laid  down  as  a 
general  principle,  and  is  said  to  be  an  established  rule,  tiot 
to  grant  a  new  trial  on  account  of  evidence  discovered  af 
ter  the  trial,  which,  by  using  due  diligence,  might  have 
been  discovered  before,  or  which  it  was  in  his  power  to 
have  been  furnished  with.  It  would  be  of  most  dangeross 
consequence,  to  suffer  one  party,  after  he  had  heard  the 


(1)  Vide  supra,  187—196.  (2)  2  Bintk.  588. 
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evidence  of  the  other,  to  give  new  evidence.  Upon  this 
principle  a  new  trial  has  been  refused,  where  an  interested 
witness  had  been  examined,  and  not  discovered  till  after 

thetrial."(l) 

So  in  Aubel  v.  Ealerjl^)  a  case  of  reference.  The  re- 
ferees reported  for  the  plaintiff.  The  defendant  applied  to 
set  aside  the  report,  on  the  ground  that,  since  the  report,  he 
had  £)und  a  receipt,  which  had  been  mislaid,  in  full  from 
the  plaintiff.  Rush^  President,  after  reviewing  the  facts 
of  the  case,  and  the  leading  authorities  on  the  subject  of 
granting  new  trials  for  newly  discovered  evidence,  con- 
cludes thus — "  Whatever  doubts  may  possibly  be  enter- 
tained on  this  subject,  yet  upon  the  whole  we  take  the  law 
to  be  as  we  have  stated,  and  we  have  taken  due  pains  to 
investigate  the  points.  At  all  events,  the  decision  of  the 
cause  this  way,  will  tend  to  excite  vigilance  and  attention, 
to  prevent  fraud  and  ''perjury,  and  to  put  an  end  to  Utiga- 
tion,  objects  of  immense  value  in  the  administration  of 
justice.  It  is  infinitely  better  that  a  single  person  should 
suffer  mischief,  than  that  every  man  should  have  it  in  his 
power,  by  keeping  back  a  part  of  his  evidence,  and  then 
swearing  it  was  mislaid,  to  destroy  verdicts,  and  introduce 
new  trials  at  their  pleasure.  The  idea  is  pregnant  with 
alarming  consequences,  and  would  be  a  severe  blow  at  the 
trial  by  jury."    And  new  trial  refused. 

In  the  supreme  court  of  appeals  in  Virginia,  in  a  recent 
case,  the  rule  of  law  was  recognised,  where  the  party 
sought  to  escape  from  it  by  an  appeal  to  equity.  De  Lima 
y.  Gla8selL{d)  Action  for  not  deUvering  a  cargo  of  corn 
on  board  a  brig,  according  to  contract.  The  jury  rendered 
a  verdict  in  favour  of  the  plaintiff,  with  £1900  damages. 
A  motion  for  a  new  trial  was  mside  in  the  court  below,  and 


(1)  Vide  1  Term  Rep.  717.  (2)  2  Binn.  582,  in  notis. 

(3)  i  Hen.  ^  Munf.  369. 
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overruled,  and  judgment  entered  according  to  the  yerdict. 
The  defendant  filed  a  bill,  and  procured  an  injunction  of 
the  suit  at  law,  which  was  dissolved  upon  the  coming  in 
of  the  answer.  Evidence  on  both  sides  was  taken,  and 
the  chancellor  awarded  a  new  trial,  from  which  order  an 
appeal  was  taken.  Roane^  J. — "  The  grounds  on  which 
the  new  trial  was  awarded  by  the  chancellor,  in  this  case, 
were,  or  might  have  been,  submitted  to  the  jury  in  the  trial 
at  law.  It  is  stated,  by  the  answer  of  Stone j  that  they  were 
not  only  submitted,  and  copiously  dilated  on,  to  the  jury, 
but  also  to  the  court  of  law,  on  the  motion  for  a  new  trials 
which  was  refused. — The  appellee  ought  to  have  assigned 
some  reason  for  not  having  exhibited  his  evidence  to  the 
jury ;  such  as,  that  these  facts  came  to  his  knowledge  after 
the  trials  or  the  like.  Nothing  of  this  kind  being  shown, 
as  the  ground  of  the  application  to  the  court  of  equity, 
this  is,  therefore,  the  naked  case  of  moving  for  a  new  trial 
in  equity,  on  grounds  which,  with  ordinary  dilig^ce,  the 
party  might  have  availed  himself  of  on  the  trial  at  law,  and, 
therefore,  I  am  for  reversing  the  decree,  and  dissolving  the 
injunction."    And  such  was  the  decree  of  the  court.(l) 

In  Drat/ton  v.  T7iompson.{2)  Debt  on  bond,  ass^fned 
to  one  Oabel  and  Corre,  and  verdict  for  plaintifi^  dedocting 
four  thousand  pounds  of  ginseng.  The  plaintiff  aflerwards 
moved  for  a  new  trial,  on  the  ground  that  he  bad  since  dis- 
covered evidence  which  would,  on  the  trial,  have  disproved 
all  the  plaintiffs  discount,  except  about  £99  sterling ;  that 
at  the  trial,  he  was  surprised  by  a  piece  of  evidence,  a  new 
agreement  concerning  the  ginseng,  by  which  the  defend- 
ant had  agreed  that  the  plaintiff  should  ship  the  ginseng 
to  Europe,  and  sell  it  for  his  account,  and  that  the  nett 
proceeds  should  be  credited  on  the  bond.  The  plaintifPs 
afidavit  was  also  produced,  stating  this  new  agreement, 


(I)  Vide  4  Hen.  &  Munf.  405.  (2)  1  Bay,  263. 
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and  the  account  sales  of  the  ginseng ;  that  he  had  given 
the  defendant  notice  of  it,  and  had  the  account  sales  in 
his  possession,  to  have  produced  it  on  the  trial,  had  he 
been  called  upon  for  that  purpose.  Waties,  J. — "The 
discovery  of  new  evidence  has  been  rarely  allowed,  as  a 
ground  for  a  new  trial,  and  never  where  the  party  might, 
by  using  due  diligence,  have  procured  it  before.  This  ap- 
pears to  be  the  present  case.  The  single  question  is, 
whether  Gahel  and  Corre,  the  assignees  of  the  bond, 
might  have  procured,  at  the  trial,  the  evidence  they  have 
since  discovered.  It  is  stated,  that  it  was  then  in  the 
knowledge  and  possession  of  Drayton,  who  would  have 
produced  it,  if  he  had  been  applied  to,  but  Gabel  and 
Corre,  although  apprized  of  the  account,  gave  no  notice 
of  it  to  him,  but  suffered  the  defendant  to  proceed  exparte^ 
and  are  therefore  guilty  of  laches."  And  for  this  cause 
the  motion  was  denied.(l) 

The  rule  has  been  held  to  apply  to  criminal,  and  even 
to  capital  cases.  As  in  The  State  v.  Harding.{2)  The 
defendant  was  convicted  for  horse  stealing.  His  counsel 
moved  for  a  new  trial.  One  of  the  grounds  was,  that  he 
had  discovered  new  evidence  since  the  trial,  which,  if  it  had 
been  produced,  would  have  evinced  the  prisoner's  inno- 
cence. But  the  judges  were  unanimously  of  opinion,  that 
the  discovery  of  new  evidence  after  trial,  without  proof  of 
diligence,  was  not  a  good  ground  for  a  new  trial ;  because, 
on  a  sufficient  affidavit  of  the  absence  of  witnesses  in  cri- 
minal, as  well  as  civil  cases,  the  court  would  alwajrs  post- 
pone the  trial ;  that  it  would  have  a  mischievous  tendency 
to  establish  a  precedent  of  this  kind  after  a  trial  and  con- 
viction, as  it  was  easy  to  foresee  that  a  man,  whose  life  was 
in  danger,  would,  in  every  case,  even  to  gain  time,  make 
use  of  a  pretext  of  this  kind  to  create  delay;  more  e^- 


(1)  Et  Tide  1  Bftyr491.  (2)  2  Bay,  267. 
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cially  by  tbe  assistance  of  confederates,  he  might  be  enabled 
to  procure  unprincipled  men  to  be  witnesses,  to  contradict 
the  evidence  on  the  part  of  the  state,  and  thereby  deieat  the 
ends  of  jnstice.(l) 

And  held  in  Taylor  v.  Bradshaw,{2)  that  even  equity 
will  not  relieve  a  party  from  a  judgment,  upon  the  ground 
of  a  discovery  of  new  evidence,  after  tbe  trial  at  law,  ^eie 
it  ajppesLTS  that  the  party  was  not  vigilant  in  searching  for, 
and  procuring  the  evidence  which  was  within  his  reach 
before  tbe  thai. 

And,  in  Higden  v.  Higden.(Z)  If  new  evidence  is  d]8> 
covered  before  the  verdict  is  rendered,  it  should  be  submit- 
ted to  the  jury  ;  and  if  that  is  n^lected,  a  new  trial  will  not 
be  granted  for  that  cause. 

In  Deacon  v.  Allen,(A)  the  court  held  this  language,  on 
a  motion  for  a  new  trial,  upon  the  ground  of  new  evideoce, 
where  diligence  did  not  appear — ^^If  the  defendant  has 
carelessly  permitted  himself  to  remain  ignorant  of  the  best 
means  and  instruments  for  his  defence,  shall  this  oonrt  in- 
terfere in  his  behalf,  and  save  him  firom  the  effects  niVm 
own  indolence  and  folly  ?  No  case  in  the  books,  no  prin- 
ciple of  justice  or  reason,  would  justify  such  a  course^" 

In  Coe  V.  Oivan.{5)  Action  of  assumpsit  Yeidict  and 
set-off  for  a  balance  in  favour  of  the  defendant  Motion  fcr 
a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
overruled,  and  on  appeal :  Blackford,  J. — "  The  motion 
for  a  new  trial  v/as  founded  upon  an  affidavit  of  newly  dn- 
covered  evidence,  but  unaccompanied  with  proof  of  dili- 
gence." Upon  which  the  court  observe — "  What  dihgenoe 
was  previously  used  by  the  plaintiff  to  obtain  his  proofl^  does 
not  appear.  In  listening  to  such  applications,  courts  of  job- 
tice  have  always  been  extremely  cautious,  and  have  uni- 
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(1)  Et  vide  Drew's  Case^  4  Mass.  Rep.  399. 
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formly  overruled  Uiem,  wliere,  upon  using  due  diligencei 
the  evidence  might  have  been  discovered  before.  6  Bac. 
672.  Much  is  necessarily  left  to  the  discretion  of  the  courts 
below  in  motions  for  new  trials,  and  it  requires  a  case  much 
stronger  than  the  present,  to  induce  us  to  interfere  with 
them  in  questions  of  this  kind." 

la  Wilbor  v.  M'Gillicuddy.(l)     Verdict  for  plaintiff 
and  motion  for  a  new  trial,  because  of  newly  discovered 
evidence.     But  it  appeared  the  defendant  had  summoned 
the  witness,  whom  he  now  wished  to  have  another  oppor- 
tunity of  examining,  and  dismissed  him  from  the  trial  with- 
out examination.  Upon  this  the  court,  denying  the  motion, 
observe — "  There  is  an  admission  on  record,  that  this  wit- 
ness was  summoned  on  the  trial  on  the  part  of  the  defend- 
ant ;  that  he  attended  during  the  greater  part  of  it,  and  that 
he  was  dismissed  by  defendant's  counsel  without  being  ex- 
amined.    There  had  been  other  contracts  between  the  par- 
ties, in  relation  to  molasses  hogsheads  ;  and  it  appears,  by 
the  evidence  on  record,  that  the  witness  was  the  person, 
who,  on  each  occasion,  had  the  possession,  and  made  deli- 
very of  them  to  the  defendant.     If  the  evidence  was  mate- 
lial,  we  think  that  ordinary  diligence  should  have  induced 
the  defendant  to  inquire  of  this  person,  whether  he  had 
those  also  in  possession  which  formed  the  subject  matter  of 
the  present  action.     Not  only  would  diligence  have  sug- 
gested the  propriety  of  seeking  information  there  before  the 
trial ;  but  it  appears  to  us  it  is  just  the  quarter  in  which  it 
would  be  sought.    When  we  join  to  this  obvious  reflection, 
the  fact  of  the  witness  being  summoned,  and  dismjbss^ 
without  examination,  we  cannot  say  the  court  i)elow  ^red 
in  refusing  the  application." 

In  one  case,  the  court  may  seem  to  have  departed  from 
the  strictness  of  the  rule,  as  to  diligence,  where  the  ^yx- 

■   ■■■'■'*■■'  ■         '  '  '  ■  I'.i.    ■  ji  mm     n^    n.    i  i  «  ■ 

(1)  3  Miller's  Loujs.  Rep.  393. 


484  NEW  TRIALS.  [Cbap.  Xffl. 

dence  had  been  actually  in  the  custody  of  the  attorney,  but 
without  his  knowledge.  It  was  an  action  of  assumpsit, 
brought  by  Broadhead  v.  Marshall.{\)  The  jury  found 
a  verdict  for  the  plaintiff  for  £161.  Motion  for  a  new  trial, 
on  the  affidavit  of  Ramsden,  the  defendant's  attorney, 
stating  that  the  defendant  sailed  for  Barbadoes  on  the  first 
day  of  the  term.  That  since  the  trial,  he  had  discovered 
in  a  memorandum  book  of  the  defendant  a  receipt  in  fiilL 
He  further  swore,  that  at  the  time  of  the  trial  he  did  not 
know  that  he  had  such  receipt  in  his  custody,  nor  that  any 
receipt  had  been  given  by  the  plaintiff  to  the  defendant,  on 
any  account  whatsoever.  The  motion  was  opposed ;  but, 
on  the  special  circumstances  of  the  case,  and  the  discovery 
of  the  new  and  very  material  evidence  above  stated,  the 
court  made  the  rule  absolute  for  a  new  trial.(2) 

So  in  another  instance,  the  rule  was  somewhat  relaxed. 
Norris  v.  Freeman.{3)  Debt  on  bond.  Defendant  plead- 
ed a  general  release,  plaintiff  replied  noii  est  factum^  and 
thereupon  issue  was  joined.  The  defendant  had  a  verdict 
The  plaintiff  moved  for  a  new  trial,  upon  an  affidavit  that 
very  strong  circumstances  of  forgery  and  perjury  appear- 
ed upon  the  trial.  The  court  made  a  rule  to  show  cause. 
The  Lord  Chief  Justice  said,  he  thought  the  evidence  was 
very  strong  on  the  part  of  the  plaintiff,  and  that,  if  the 
cause  had  been  tried  before  him,  he  would  have  called  out 
for  Goff,  the  other  subscribing  witness,  and  if  he  had  not 
been  produced,  he  should  have  thought  it  a  very  strong 
case  for  the  plaintiff,  and  directed  the  jury  to  have  found 
a  verdict  for  him. 

Upon  a  motion  on  the  ground  of  newly  discovered  evi- 
dence, the  court,  in  order  to  be  satisfied  as  to  the  credibility 


(1)  2  W.  Blacks.  965. 

(2)  Vide  BlytJie  v.  Sutherland^  3  M'Cord,  259. 

(3)  3  Will.  38.    Supra,  p;  374. 
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of  the  witness  relied  on,  will  permit  opposing^  aflSdavits  to 
be  read.  Williams  v.  Baldwin.{\.)  Assumpsit  on  a  pro- 
missory note,  and  verdict  for  plaintiff.  Motion  on  behalf 
of  the  defendant  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence.  Affidavits  on  both  sides  were  sub- 
mitted. Woodworth,  J.,  delivered  the  opinion  of  the 
court. — "  The  defendant  makes  oath,  that  since  the  trial, 
and  not  before,  he  has  discovered  that  Stephen  Tappea 
was  a  material  witness  for  him  on  the  trial  of  this  cause. 
It  appears  that  the  endorsement  is  in  the  handwriting  of 
Tappen ;  that  for  five  or  six  years  last  past,  he  has  been 
in  the  service  of  the  defendant,  and  resided  near  him  at 
the  time  of  the  trial. — These  facts  seem  to  establish  great 
inattention  in  not  procuring  the  testimony  of  the  witness,  or 
in  not  putting  off  the  trial  of  the  cause.  They  excite  strong 
suspicion,  that  the  defence  is  colourable  only.  The  plain- 
tiff has  proved,  by  a  number  of  witnesses,  that  Tappen  is 
wholly  unworthy  of  credit  under  oath.  This  it  was  com- 
petent for  him  to  do.  In  Pomeroy  v.  The  Columbian 
Insurance  Company ^{2)  the  plaintiff  was  permitted  to  read 
affidavits  to  question  the  credibility  of  the  witness  newly 
discovered.  On  the  whole,  I  am  of  opinion  that  there  has 
not  been  proper  diligence  to  obtain  the  testimony  of  ^Pap- 
pen,  and  there  are  strong  grounds  to  believe  his  character 
is  infamous.  The  motion  for  a  new  trial  must  therefore 
be  denied. 

3.  On  motions  for  new  trials  on  newly  discovered  evi- 
dence, it  is  a  well  settled  rule  not  to  grant  them,  if  the 
evidence  is  merely  cumulative^  or  in  corroboration  of  tes- 
thnony  to  a  point  presented  at  the  former  trial.(3)    Thus, 


(1)  18  Johns.  Rep.  489.  (2)  2  Caines,  260. 

(3)  2  Tidd,  938.    2  Arch.  224.    Gra.  Prac.  511. 
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In  Sieinbach  v.  7%^  Columbian  Insurance  CompanyJl}) 
Action  on  a  policy  of  insurance  on  the  ship  Catherine. 
The  destination  of  the  ship  formed  the  principal  qnesdoa 
at  the  trial.     There  was  a  verdict  for  the  plaintiff.    Tho 
defendants  moved  for  a  new  trial  on  various  groundS|  aodi 
among  others,  that  of  newly  discovered  evidence.    lAfh 
inggton^  J.,  delivered  the  opinion  of  the  court,  and  upon 
the  point  of  new  evidence,  thus — ^^  It  is  said,  that  if  a 
new  trial  be  granted,  there  are  two  witnesses,  who  wera 
not  known  to  the  defendants  at  the  time  of  the  trial,  who 
can  testify  as  to  the  destination  of  the  Catherine.    Thii 
was  the  fact  principally  controverted  on  the  former  trial, 
and  we  are  now  applied  to  for  another,  merely  because  all 
the  witnesses  who  knew  something  of  the  matter  have  not 
been  examined.    Every  one  must  perceive  the  inconveni* 
elice  and  delay  which  will  arise  from  granting  new  trials 
upon  the  discovery  of  new  testimony,  or  other  witnesses  to 
the  same  fact.   It  often  happens  that  neither  party  knows  all 
the  persons  who  may  be  acquainted  with  some  of  the  cir« 
cumstances,  relating  to  the  point  in  controversy.    If  a  sufp- 
geslion,  then,  of  the  present  kind  be  listened  to,  a  second, 
if  not  a  third,  and  a  fourth  trial  may  alwa3rs  be  bad 
There  may  be  many  persons  yet  unknown  to  the  defend* 
ants,  who  may  be  material  witnesses  in  this  cause,  and 
this  may  continue  to  be  the  case  after  a  dozen  trials."    And 
new  trial  refused. 

And,  in  Smith  v.  Brush,{2)  Debt  on  bond  for  the  penal 
sum  of  $4000.  Plea,  general  issue  and  usury.  An  at- 
tempt was  made  to  establish  the  defence  of  usury,  by  one 
Brushj  a  witness  produced  to  a  conversation  between  the 
parties.  The  jury  found  a  verdict  for  the  plaintiC  A 
motion  was  made  to  set  aside  the  verdict  on  grounds  ari- 
sing out  of  the  case,  and  on  affidavits  of  newly  discovered 


(1)  2  Ctmes,  12d.  (2)  8  Johns.  Rep.  84. 
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evidence.  Per  Curiam. — "The  new  testimony,  alleg^  to 
be  discovered  does  not  relate  to  any  new  &ct,  but  goes 
merely  to  corroborate  the  credit  of  Brush's  testimony. — ^But 
it  is  against  the  general  rule  to  grant  a  new  trial,  merely 
for  the  discovery  of  cumulative  facts  and  circumstances 
relating  to  the  same  matter,  which  was  principally  con- 
troverted upon  the  former  trial.  It  is  the  duty  of  the  par- 
ties to  come  prepared  upon  the  principal  point,  and  new 
trials  would  be  endless  if  every  additional  circumstance 
bearing  on  the  fact  in  litigation,  was  a  cause  for  a  new 
trial."    The  motion  was  denied. 

So  in  Pike  v.  Evans.{l)  Assumpsit,  upon  a  contract  that 
the  defendant  should  make  up  and  deliver  certain  clothing 
to  the  plaintiff.  A  question  arose  at  the  trial,  whether  the 
clothes  had  been  delivered  by  the  defendant  within  the 
time  contracted  for.  Tiie  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  moved  to  set  aside  the  verdict, 
and  for  a  new  trial ;  and  one  of  the  grounds  was,  newly  dis- 
covered evidence,  as  to  which  affidavits  were  produced  of 
testimony,  the  object  of  which  was  to  substantiate  the  deli- 
very of  the  clothes  in  due  time.  Per  Curiam. — "  The 
newly  discovered  evidence  is  material  to  make  out  the  de- 
livery of  the  clothes  by  the  time  agreed  on,  and  the  only 
objection  to  granting  a  new  trial  on  this  ground  is,  that  it 
is  merely  cumulative  testimony.  This  must  have  been 
known  to  the  defendant  to  be  a  material  question  on  the 
trial.  The  newly  discovered  evidence  does  not  relaAe  to 
any  new  fact ;  and  it  has  been  repeatedly  decided  by  this 
court,  that  a  new  trial  ought  not  to  be  granted,  merely  for 
the  discovery  of  cumulative  &cts,  relating  to  the  same  nnl- 
ter,  which  was  principally  controverted  on  the  former 
trial." 

And  in  Whitbeck  v.  Whitheck.{^)    Assumpsit,  on  money 


(1)  15  Johns.  Rep.  210.  (8)  9  Cowvii, 
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counts,  and  on  a  contract  for  a  certain  messaa^  or  tene- 
ment and  premises,  with  the  appurtenances,  sold  by  the 
plaintiff  to  the  defendant,  at  his  instance  and  request.  Also 
a  count  for  goods  sold,  and  on  an  account  stated.  The 
jury  found  for  the  plaintiff.  The  defendant  nioved  for  a 
new  trial  on  various  grounds,  and  amoDg  others,  of  newly 
discovered  evidence.  Sutherland,  J. — "  There  is  nothing 
in  the  ground  of  newly  discovered  evidence.  It  is  strictly 
cumulative  upon  one  of  the  principal  points  in  controversy 
upon  the  first  trial."(l) 

This  rule  has  been  illustrated  with  peculiar  force  and 
clearness  in  a  recent  c£ise,  which,  from  its  nature,  directed 
the  attention  of  the  court,  in  a  very  special  manner,  to  the 
subject.  The  People  v.  The  Superior  Court  of  New- 
York.{2)  Motion  for  a  mandamus,  to  vacate  a  rule  grant- 
ing a  new  trial.  An  action  of  assumpsit  was  brought  in  the 
court  below,  in  favour  of  Oebricks,  against  the  president 
and  directors  of  the  Phoenix  Bank,  to  recover  the  amount 
t>f  a  bill  of  exchange  for  $2,500,  payable  at  sight,  and  en- 
dorsed by  one  Heckscher  to  the  plaintiff.  On  the  trial  of 
the  cause,  Heckscher,  the  drawer  of  the  bill,  testified,  that 
he  left  the  bill  at  the  bank  on  Saturday,  the  30th  May, 
1829,  a  short  time  before  12  o'clock,  and  that  he  was  at 
the  bank  but  once  on  that  day.  He  detailed  a  variety  of 
circumstances,  which  induced  him  to  speak  with  certainty 
as  to  the  particulars  of  the  transaction.  Evidence  was 
produced,  on  the  part  of  the  bank,  to  contradict  this  wit- 
ness, especially  as  to  the  hour  of  the  day  he  left  the  bill  at 
the  bank.  The  judge  charged,  that  if  they  believed  that 
the  bill  in  question  had  been  left  with  the  defendants  before 
12  &  clock,  they  ought  to  find  for  the  plaintiff,  otherwise  £cHr 
the  defendants.     The  jury  found  for  the  plaintiff.     A  mo- 


(1)  Vide  2  HalPs  Rep.  391.    3  Monroe,  403. 

(2)  5  Wendell,  114. 
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lion  was  then  made  for  a  new  trial,  on  tlie  ground  of  newly 
discovered  evidence.  The  defendants  produced  an  affida- 
vit of  one  Russell,  tending  to  impeach  Heckschcr,  as  to  the 
fact  of  leaving  the  bill  at  the  bank  on  the  30th  of  May, 
and  other  affidavits  to  show  that  the  plaiutifis  did  not  come 
to  the  knowledge  of  the  facts  until  after  the  trial.  The 
superior  court  granted  a  new  trial,  and  an  application  was 
made  to  the  supreme  court  for  a  mandamus^  commanding 
that  court  to  vacate  the  rule  granting  the  new  trial.  Suther- 
land^ J.,  delivered  the  opinion  of  the  court.  After  a  review 
of  the  leading  cases  on  the  subject  of  new  trials,  growing  out 
of  questions  of  evidence  generally,  the  learned  judge  pro- 
ceeds— "  These  observations  are  equally  applicable  to  mo- 
tions for  new  trials  founded  on  newly  discovered  evidence. 
It  has  been  shown  that  there  arecertain  principles,in  relation 
to  such  appUcations,  )vhich  are  clearly  settled  and  well  de- 
fined, by  long  continued  practice  and  an  uninterrupted  series 
of  decisions,  in  our  own  and  other  courts.  Those  principles 
are — 1.  That  a  party  is  bound  and  presumed  to  know  the 
general  leading  points  which  will  bo  litigated  in  his  case. 

2.  That  if  he  omits  to  procure  evidence,  which,  with  ordi- 
nary diligence,  he  might  iiave  procured,  in  relation  to  those 
points  upon  the  first  trial,  his  motion  for  a  new  trial,  for  the 
purpose  of  introducing  such  testimony,  shall  be  denied. 

3.  If  the  newly  discovered  evidence  consists  merely  of  ad- 
ditional facts  and  circumstances,  going  to  establish  the  same 
points  which  were  principally  controverted  before,  or  of 
additional  witnesses  to  the  same  facts  and  circumstances, 
such  evidence  is  cumulative,  and  a  new  trial  shall  not  be 
granted.  In  cases  to  which  these  principles  clearly  and 
unquestionably  apply,  the  granting  or  refusal  of  a  new  trial 
is  not  a  matter  of  discretion.  The  parties  have  a  legal 
right  to  a  decision  conformable  to  those  principles.  Where 
there  is  doubt  upon  the  point  of  negligence,  or  as  to  the 
character  of  the  evidence,  or  as  to  its  materiality,  it  becomes 
a  matter  of  discretion ;  and  the  court  will  not,  perhaps  I 

62 
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ought  to  say,  cannot,  rightfully  interfere."  The  court  over- 
ruled the  decision  of  the  inferior  court,  and  directed  a  man' 
damusj  on  the  ground  that  they  had  assumed  to  exercise 
a  discretion  upon  a  rule  of  practice  well  settled. 

This  cause  came  up  afterwards  on  demurrer  to  the  al- 
ternative ma7idamus.{l)  The  court,  by  Savage,  Ch.  J., 
took  occasion  to  recognise  all  the  rules  governing  appli- 
cations of  this  kind,  in  the  following  clear  and  succinct 
manner — "With  respect  to  granting  new  trials,  on  the 
ground  of  newly  discovered  testimony,  there  are  certain 
principles  which  must  be  considered  settled.  1.  The  testimo- 
ny must  have  been  discovered  since  the  former  trial.  2.  It 
must  appear  that  the  new  testimony  could  not  have  been 
obtained  with  reasonable  diligence  on  the  former  trial.  3. 
It  must  be  material  to  the  issue.  4.  It  most  go  to  the  merits 
of  the  case,  and  not  to  impeach  the  character  of  a  former  wit- 
ness. 5.  It  must  not  be  cumulative."  As  to  what  constitntes 
cumulative  evidence,  the  learned  chief  justice  adds — ^'^  Ac- 
cording to  my  understanding  of  cumulative  evidence,  it 
means  additional  evidence  to  support  the  same  point,  and 
which  is  of  the  same  character  with  evidence  already  pro- 
duced. For  instance :  The  defendants  in  the  court  below 
proved  by  the  third  teller,  that  the  bill  in  question  was  not  de- 
livered until  after  twelve  o'clock — all  subsequent  witnesses, 
who  prove  the  same  fact,  are  cumulative ;  their  testimony  is 
added  to,  or  heaped  up,  upon  that  of  the  first  witness."  And 
upon  the  grounds  that  the  defendants  below  were  guilty  of 
laches,  and  that  the  evidence  was  cumulative,  and  espe- 
cially the  latter,  the  demurrer  was  overruled,  and  a  pe- 
remptory mandamus  granted. 

The  same  rule  of  practice  exists,  and  the  same  distinc- 
tion prevails  in  Majssachusetts.  Gardner  v.  MitchelL{2) 
The  plaintiff  recovered  a  verdict  for  $5,337,  in  an  action 


(1)  10  Wendell,  285.  (2)  6  Pick.  114. 
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brought  for  an  alleged  breach  of  contract  on  the  sale  of  two 
parcels  of  oil,  one  of  1000  barrels,  the  other  of  60,000  gal- 
lons, which  was  warranted  by  the  defendant  to  contain 
twenty-eight  parts  of  a  hundred  in  head  matter,  and  to  be 
of  a  fair  merchantable  quality.  The  plaintiffs  introduced 
evidence  tending  to  show  that  the  oil  delivered  was  defi- 
cient in  quantity  and  quality,  and  that  it  did  not  contain 
the  stipulated  proportion  of  head  matter.  The  defendant 
now  moved  for  a  new  trial,  on  the  ground  of  newly  disco- 
vered evidence.  This  evidence  appeared  in  the  deposi- 
tions of  two  witnesses,  to  certain  conversations  with  the 
plaintiff,  changing  very  essentially  the  complexion  of  the 
case,  and  no  attempt  was  made  to  impeach  the  depositions. 
Per  Curiam, — "  This  is  somewhat  of  a  critical  matter,  as  a 
party  may  so  readily  obtain  new  evidence  to  supply  for- 
mer deficiencies.  Still  the  court  ought  not  to  shut  their 
eyes  to  injustice  on  account  of  facility  of  abuse  in  cases  of 
this  sort.  The  evidence  nowbroughtforward  isofconfessions 
of  the  plaintifl!s,  and  the  question  is  whether  it  is  new,  or  only 
cumulative.  If  only  cumulative,  it  does  not  furnish  a  suflicient 
cause  for  a  new  trial.  This  is  the  ground  taken  in  New- 
York,  and  the  reason  is  that  the  party  should  have  taken 
care  to  produce  evidence  enough,  to  establish  his  point. 
But  this  evidence  is  of  a  different  character.  As  to  the  body 
oil,  which  is  made  a  subject  of  (Complaint,  there  is  a  con- 
fession of  one  of  the  plaintiffs  that  it  was  as  good  as  he  ex- 
pected. This  is  a  new  fact  which  was  not  before  in  the 
case.  The  verdict  was  general,  and  apparently  injustice 
has  been  done."(l)    New  trial  granted. 

So,  in  New-Jersey.  Den  v.  Geiger\2)  On  a  motion 
for  a  new  trial,  an  affidavit  was  read  to  show  that  the  de- 
fendant had  discovered  new  evidence  since  the  trial.  This, 


(1)  Et  vide  Chambers  ▼.  Chambers^  2  Marsh.  Kent.  Rep.  349. 

(2)  4  Halst.  225.    Supra,  p.  203. 
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with  the  law,  formed  the  ground  of  the  motion.  The  Chitf 
Justice,  who  delivered  the  opinion  of  the  court,  after  dis- 
posing of  the  other  points,  reviews  the  affidavits  read  as  to 
the  new  evidence,  which  he  pronounces  to  be  cumulatiye, 
and  proceeds — "  Such  being  the  character  of  the  newly 
discovered  evidence,  it  cannot  sustain  the  present  applica- 
tion. A  new  trial  will  not  be  granted  to  let  in  a  party  to 
the  production  of  new  witnesses  for  the  purpose  of  discre- 
diting those  examined  by  his  adversary ;  nor  on  accoant 
of  the  discovery  of  new  evidence  of  a  cumulative  character. 
Both  these  rules  have  been  decided  in  this  court  and  I 
shall  rely  on  the  cases  here,  without  a  review  of  the  deci- 
sions elsewhere,  which  however  in  England,  Massachu- 
setts, and  New- York,  notwithstanding  some  apparent  aber» 
rations,  are  entirely  accordant  with  our  own."(l) 

And  in  Vermont,  Bullock  v.  Beach,  a  case,  in  which 
the  question  of  evidence,  as  it  bears  on  new  trials,  is  exa- 
mined at  large ;  it  was  held,  a  new  trial  will  not  be  granted 
on  the  ground  of  new  discovered  evidence,  if  such  evidence 
be  merely  cumulative,  and  tend  to  prove  the  same  facts  to 
which  evidence  was  introduced  on  a  former  trial ;  nor  un- 
less the  court  be  of  opinion  that  injustice  has  been  done  by 
the  verdict,  and  that  the  new  evidence  would  have  occa- 
sioned a  different  result.  (2) 

So,  Den  v.  Wintermute,{3)  in  ejectment,  and  verdict  for 
the  plaintiff.  The  defendant  nioved  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  he  had  discovered  a 
witness,  since  the  trial,  who  could  give  material  evidence. 
But  it  appeared  it  was  to  a  fact  that  was  in  issue  at  the 
trial,  and  tending  only  to  strengthen  a  presumption  in  fa- 
vour of  the  defendant.  The  court  regarded  it  as  cumu- 
lative, and  therefore  refused  the  motion,  observing — ^^  A 


(1)  £t  vide  1  Halst.  474.    2  Halst.  127.    1  South.  388. 

(2)  3  Venn.  Rep.  73.  (3)  1  Green's  N.  J.  Rep.  177. 
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new  witness  to  character,  credit,  handwriting,  dates,  ab^ 
sences,  violences,  and  the  like,  mi^ht  be  found  after  half  a 
dozen  trials.  It  would  render  new  trials  endless,  if  every 
piece  of  cumulative  evidence  not  known  of  before,  was 
ground  for  setting  aside  a  verdict.  It  ought  to  respect  a 
new  point ;  one  that  has  come  to  light  since  the  trial,  on 
which  the  party  has  never  been  heard ;  such  as  the  dis- 
covery of  a  release,  or  receipt  for  part  payment,  or  some 
new  ground  of  defence ;  and  not  further  evidence  in  sup- 
port of  an  old  ground,  that  has  been  once  contested  al- 
ready.(l) 

But,  although  the  new  evidence  be  intimately  connected 
with  some  parts  of  the  testimony  at  the  trial,  yet  if  it  be  spe- 
cifically distinct  and  bear  upon  the  issue,  a  new  trial  will 
be  granted.  This  distinction  was  taken  in  the  case  of 
Gardner  v.  MitcheU,{2)  cited  above,  and  still  further  il- 
lustrated in  Chiyot  v.  Butts.{2)  Motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  The  plaintiff 
had  obtained  a  verdict  on  a  due  bill  of  $300,  by  the  testa- 
tor of  the  defendants.  The  defence  set  up  was  payment, 
and  evidence  to  that  effect  had  been  produced  by  the  de- 
fendants. The  affidavit  of  newly  discovered  evidence 
disclosed  that  Butts,  the  acting  executor  of  the  will  of 
Thompson,  since  the  trial,  had  discovered  that  he  could 
prove,  by  one  Vickery,  the  admissions  of  the  plaintiflb 
•  made  previous  to  the  death  of  Thompson,  that  nothing 
was  due  upon  the  due  bill  in  question,  and  that  similar 
admissions  would  be  proved  by  other  witnesses,  whose 
affidavits  were  not  produced.  Marcy,  J.,  delivered  the 
opinion  of  the  court — "  The  principal  objection  relied  on 
in  opposition  to  the  motion  is,  that  the  newly  discovered 
evidence  is  cumulative.    I  find  no  case  in  which  a  very 


(1)  Et  vide  Hardin's  Rep.  345. 

(2)  6  Pick.  114.    Supra,  p.  490.  (3)  4  We&d6U,'579. 
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distinct  definition  is  given  of  cumulative  evidence.  The 
courts  have  sometimes  used  expressions  seeming'  to  war* 
rant  the  inference  that  proof  which  goes  to  establish  the 
same  issue,  that  the  evidence  on  the  first  trial  was  intro- 
duced to  establish,  is  cumulative.  If  the  evidence  newly 
discovered,  as  well  as  that  introduced  on  the  trial,  had  a 
direct  bearing  on  the  issue,  it  may  be  cumulative  ;  but  we 
are  not  to  look  at  the  efiect  to  be  produced,  as  furnishing 
a  criterion  by  which  all  doubts  in  relation  to  this  kind  of 
evidence  are  to  be  settled.  The  kind  and  character  oi  the 
fiu^ts  make  the  distinction.  It  is  their  resemblance  that 
makes  them  cumulative.  The  facts  may  tend  to  prove  the 
same  proposition,  and  yet  be  so  dissimilar  in  kind  as  to 
afford  no  pretence  for  saying  they  are  cumulative."  Upon 
this  distinction  applied  to  the  newly  discovered  evidence, 
as  stated  in  the  defendant's  affidavits,  a  new  trial  was 
granted.(l) 

In  the  State  of  New- York,  one  exception  to  this  general 
rule  has  been  introduced  in  relation  to  trials  investigating 
the  title  to  lands  in  the  military  tract,  founded  on  conside- 
rations allied  to  be  peculiar  to  that  class  of  cases.    Thus, 

In  Jackson  v.  Kinney ^{2)  in  ejectment.  The  plaintiff^ 
lessors  claimed  under  a  patent  to  one  William  Rollins, 
and  produced  two  witnesses,  Swartwout  and  Sherwood,  to 
show  that  William  Rullins  and  William  Rowley  were  the 
same  person.  At  the  trial  a  verdict  was  found  for  the 
plaintiff,  which  the  defendant  now  moved  to  set  aside,  on 
the  ground  of  newly  discovered  evidence.  The  affidavits 
which  were  read  on  the  part  of  the  defendant,  were  calca- 
lated  to  impeach  the  testimony  of  Sherwood,  the  principal 
witness  for  the  plaintiff.  Affidavits  were  read  on  the  part 
of  the  plaintiff  to  support  the  character  of  Sherwood.    Per 


(1)  Vide  Watson  v.  Delqfield,  2  Caines,  224.    Reed  y.  AfGreWj 
1  Ham.  Ohio  Rep.  386.  (2)  14  Johns.  Rep.  186. 
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Curiam. — "  This  is  an  application  for  a  new  trial  on  the 
ground  of  surprise,  and  newly  discovered  evidence.  The 
newly  discovered  evidence  is  for  the  purpose  of  impeach- 
ing the  character  of  one  of  the  witnesses,  examined  on  the 
part  of  the  plaintiff.  As  a  general  rule,  we  have  refused 
Ijrranting  new  trials  on  this  ground.  We  have,  however, 
repeatedly  in  trials  concerning  the  military  lots,  been  more 
liberal  in  granting  new  trials,  owing  to  the  obscurity  and 
multifarious  frauds  attendant  upon  those  titles,  and  espe- 
cially, when  the  question  turns  upon  the  identity  of  the 
the  soldier,  from  whom  the  title  is  claimed  to  be  derived. — 
Upon  the  whole,  considering  the  length  of  the  defendant's 
possession,  upwards  of  nineteen  years,  and  that  the  soldier 
is  represented  as  having  two  names,  and  as  considerable 
doubt  rests  upon  the  plaintiff's  claim,  we  are  inclined  to 
think  the  ends  of  justice  will  be  best  answered  by  sending 
the  cause  back  to  a  new  trial."(l) 

So  in  Jackson  v.  IIooker,{2)  in  ejectment.  A  verdict 
was  found  for  the  defendant,  and  a  motion  was  now  made 
for  a  new  trial,  on  grounds  which  are  sufficiently  stated  in 
the  opinion  of  the  court.  Sutherland,  J. — "  This  is  an 
application,  on  the  part  of  the  plaintiif,  for  a  new  trial,  on 
the  ground  of  surprise,  and  also  of  newly  discovered  evi- 
dence. The  action  was  brought  to  recover  possession  of 
a  part  of  a  lot,  patented  to  Richard  Gorman.  The  lessors 
of  the  plaintiff  were  the  children  of  James  Gorman,  who, 
they  contend,  was  the  brother  and  heir  at  law  of  Richard. 
Whether  he  was,  or  was  not  so,  was  the  turning  point  in 
the  cause.  The  evidence  on  the  part  of  the  defendant 
tended  to  show,  that  the  grand-parents  of  the  lessors  never 
had  but  two  cliildren;  a  daughter  named  Molly,  and 
James,  the  father  of  the  lessor.     The  evidence  was  very 


(1)  Et  ride  S  Johns.  Rq>.  489.     12  Johns.  Rep.  354. 

(2)  5  Cowen,  207. 
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contradictory,  and  left  it  extremely  doubtful  what  the  Act 
was."  After  reviewing  the  testimony  of  one  Hooker,  which 
went  to  prove  there  was  no  such  man  as  Richard,  in  ooq- 
tradiction  to  one  Sarah  Gorman,  the  learned  judge  proceeds 
— "  The  lessors  of  the  plaintiff  are  not  chargeable  with 
any  negligence  in  not  being  prepared  to  repel  the  evideoce 
of  Hooker.  They  were  not  bound  to  anticipate,  that  a 
story,  so  entirely  irreconcilable  with  the  deposition  of  Sa- 
rah Gorman,  their  witness,  would  be  imputed  to  her. — ^I 
am  inclined  to  think  the  ends  of  justice  will  be  best  an- 
swered  by  giving  the  plaintiff  an  opportunity  of  repelling 
or  explaining  this  testimony.  It  will  not  be  going  further 
than  this  court  has  repeatedly  gone,  in  granting  new  trials 
relative  to  military  lots.  That  class  of  cases  is  considered 
peculiar,  and  as  exempt  from  the  ordinary  rules  in  relatioQ 
to  granting  new  trials." 

4.  Closely  allied  to  the  preceding  rule,  is  another,  diatif 
the  alleged  newly  discovered  evidence  consists  in  an  at- 
tempt to  discredit  witnesses  who  testified  at  the  former 
trial,  anew  trial  will  not  begranted.(l)     Thus, 

Ford  V.  Tilly,{2)  An  inquiry  found  four  volootBry 
escapes,  for  which  Ford,  warden  of  the  Fleets  forfeited  his 
office.  Issues  hereupon  were  tried  in  B.  R.  at  the  bar.  One 
escape  was  proved  by  a  witness,  who  was  asked  if  he  was 
never  burnt  in  the  hand  for  stealing  a  tankard  ?  He  an- 
swered,  no.  A  new  trial  was  moved  for  upou  pix>duciiig 
the  record  of  the  conviction,  and  the  court  denied  the  mo- 
tion, "  1st,  because  it  was  a  trial  at  bar.  2dly,  it  is  xx) 
reason  for  a  new  trial  that  you,  for  the  defendant,  came  not 
prepared."' 

In  Thurtell  v.  Beaumont.{3)    There  was  a  verdict  for 


(1)  Vide  ante,  221-235.  (2)  2  Salk.  653. 

(3)  1  Bingham,  339.    Supra,  p.  170. 
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the  plaintiff,  which  the  defendant  moved  so  set  aside,  on 
the  ground  that  the  principal  witness  had  been  snbse^ 
quently  indicted  with  the  plaintiff  and  others  for  a  conspi- 
racy to  defraud  the  defendants.  Parky  J. — "  On  this  point, 
I  have  looked  into  the  books.  I  find  many  applications  for 
new  trials,  on  the  groimd  of  bills  found  by  the  grand  jury, 
but  none  in  which  the  application  has  succeeded.  In  one 
case,  where  the  ground  of  the  motion  was  that  a  bill  for 
perjury  had  been  found  against  the  principal  witness,  Lord 
Mansfield  said,  that  the  granting  the  rule  for  such  a  rea^ 
son  would  have  a  most  dangerous  tendency,  as  it  would 
open  a  door  for  constant  scenes  of  perjury,  and  tempt  a 
party  to  delay  execution  by  indicting  his  adversary's  wit- 
nesses. In  Warwick  v.  Bruce ^{Vj  Lord  Ellenborough 
discharged  with  costs  a  rule  to  stay  execution,  till  after  the 
trial  of  an  indictment  against  the  plaintiff's  witnesses  for 
perjury ;  and  in  Bartlett  v.  PickersgiU,{2)  in  Lord  Hen- 
ley's time,  a  plaintiff  having  petitioned  for  leave  to  file  a 
supplemental  bill,  because  the  defendant  had,  on  the  evi- 
dence of  the  plaintiff,  been  indicted  and  convicted  for  per- 
jury, on  his  answer  to  the  original  bill.  Lord  Henley  dis- 
missed the  petition." 

Duryee  v.  Dennison.i^)  Assumpsit  on  a  promissory 
note  against  the  endorser.  The  defence  set  up  was  want 
of  notice.  A  witness  for  the  plaintiff  proved  the  defendant 
had  agreed  to  consider  the  demand  and  notice  as  made  in 
time.  A  verdict  was  found  for  the  plaintiff.  A  moticm 
was  made  to  set  aside  the  verdict  and  for  a  new  trial,  for 
the  misdirection  of  the  judge ;  and  also  on  the  ground  of 
newly  discovered  evidence.  From  the  afildavitS|  it  ap- 
peared that  the  object  of  the  newly  discovered  evidence 
was  to  impeach  the  credit  of  the  testimony  given  by  one 


(1)  4  Maule  &  Selw.  140.  (2)  4  East  577.  n. 

(3)  5  Johns.  Rep.  248. 
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Aikiiu  the  principal  witness  of  the  plaintiff^  who  had  died 
since  the  iriaL  KenL  Ch.  J. — ^We  are  of  opinion  that 
the  tesdmony  of  Aikin,  as  giren  at  the  trial,  was  sufficient 
lo  so[^rt  the  rerdict.  The  mle  is  now  settled,  that  if  an 
endorser  has  not  had  regalar  notice  of  non-payment  by  the 
drawer.  3^  i£  with  knowledge  of  that  fsLCt,  he  makes  a 
subseqnent  promise  to  pay.  it  is  a  waiver  of  the  want  of 
dne  nodce.  and  assumpsit  will  lie.  All  this  was  made  out 
by  the  testimony  of  Aikin.  and  the  motion  for  a  new  trial 
is  foonded  on  affidavits  which  go  to  impeach  the  credit  of 
his  testimony.  But  this  ought  not  to  be  permitted ;  and 
the  case  of  Httish  r.  Sheldonj{l)  is  strongly  to  the  point 
That  was  a  motion  for  a  new  trial,  on  an  affidavit  impeach- 
ing the  testimony  of  a  material  witness,  and  the  court 
denied  the  motion,  and  said,  that  it  would  be  productive  of 
the  most  dangerous  cousequences,  if  a  verdict  should  be 
set  aside,  because  a  witness  had  made  a  mistake  in  giving 
his  evidence.'*^(2) 

So,  Hammond  v.  Wadhams,{3)  cited  above.  The  de- 
mandant moved  for  a  new  trial,  because  the  verdict  was 
against  the  evidence,  and  because  testimony  was  given  on 
the  trial  by  one  John  Fanning,  which  testimony,  if  credited 
by  the  jury,  had  a  tendency  to  induce  them  to  find  a  ver- 
dict for  the  tenant ;  and  the  demandant  would,  on  a  new 
trial,  be  able  to  prove  that  the  said  John  has  declared  that 
he  would  stcear  falsely  in  any  action  for  /aar-pence-half 
penny  a  time^  and  that  he  believed  when  he  should  ifte, 
that  he  would  perish  like  a  brute;  which  evidence  of  die 
said  John's  infidelity,  was  not  known  to  the  demandant 
until  after  the  trial.  Parsons,  Ch.  J. — ^'  It  is  not  suggested 
by  the  demandant,  that  he  was  surprised  by  Fanning^ 


(1)  Sayer,  27. 

(2)  Et  vide  3  Johns.  Rep.  255.    4  Johns.  Rep.  425. 

(3)  5  Mass.  Rep.  353.    Supra,  p.  231. 
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testimony.  On  the  contrary,  he  came  prepared  to  discredit 
him,  which  he  effectually  did  in  the  opinion  of  the  judge. 
To  grant  a  new  trial  to  give  further  opportunity  to  discre- 
dit a  witness  whose  testimony  was  not  unexpected,  and 
who  had  in  fact  been  discredited,  would  be  unprecedented, 
and  productive  of  mischievous  consequences.  We  cannot 
therefore  grant  a  new  trial  on  the  second  ground  on  which 
itwa8moved."(l) 

Nor  will  even  the  confession  of  a  witness,  to  his  own  dis- 
credit, be  received  as  that  kind  of  new  evidence  which 
will  entitle  the  party  to  a  new  trial.(2)    Thus, 

In  Waiters  case,(3)  he  moved  the  court  for  a  new  trial, 
on  the  ground  he  was  improperly  convicted,  and  submitted 
Affidavits  going  to  discredit  Richardson,  the  principal  wit- 
ness, from  his  own  confessions.  Parsons,  Ch.  J. — "  The 
confessions  of  a  witness  as  to  his  incompetency,  cannot  be 
admitted  to  disqualify  him.  If  the  law  were  not  so,  any 
unwilling  witness  for  the  commonwealth  might  deprive  the 
conmion wealth  of  his  testimony,  by  declarations  of  his  in- 
terest, in  the  presence  of  the  friends  of  the  defendant,  who 
by  testif3ring  to  those  declarations,  might  always  prevent 
his  being  sworn.  The  objection  founded  on  a  subsequent 
discovery  of  the  incompetency  of  Richardson,  is  therefore 
not  supported." 

To  this  rule  there  may  be  found  two  exceptions ;  one  in 
the  case  of  Fabrilius  v.  CbcA:.(4)  This,  however,  was  a 
case  sui  generis,  with  so  many  circumstances  peculiar  to 
itself,  as  to  render  it  improbable  a  case  similar  in  all 
its  pajrts  should  ever  occur,  addressing  itself  at  large  to  the 
discretion  of  the  court,  who  were  perfectly  satisfied  the 
whole  was  a  fiction,  supported  by  perjui7.(5)  The  other 
is  Lister  v.  MtmdellJ^/o)    A  question  arose  as  to  whether 

(1)  Et  vide  1  Caines,  24.     1  Halst.  434. 

(2)  Vide  ante,  234.  (3)  5  Mass.  Rep.  261.  Supra,  p.  231. 
(4)  3  Burr.  1771.  Supra,  p.  224.  (5)  Vide  5  Johns.  Rep.  260. 
(6)  1  Bos.  A  Pul.  427.    Supra,  p.  233. 


BOO  NEW  TRIALS.  [Chap.  Xm. 

the  defendant,  who  was  a  bankrupt,  was  entitled  to  the 
l^enefit  of  the  act.  The  court  directed  a  nonsuit  on  a  plea 
<^bankruptcy,  and  there  was  a  verdict  for  the  plaintifil  But 
upon  motion  for  a  new  trial,  on  grounds  impeaching  the 
plaintiffs  witnesses,  the  court  took  the  distinction  between 
the  declarations  of  the  witness  and  the  facts  and  circum- 
stances, minutely  detailed,  for  the  purpose  of  giving  his  de- 
clarations credit ;  and  being  satisfied  that  the  circum- 
stances were  clearly  falsified  by  the  afiidavits  on  which  the 
motion  was  grounded,  they  unanimously  directed  the  rule  to 
be  made  absolute.(l) 

So,  in  a  recent  case  in  Massachusetts,  Chatfidd  v.  Lor 
ihrop.{2)  This  was  a  petition  for  a  new  trial.  Chatfield 
sued  Lathrop,  to  recover  $63,  which  he  had  paid  him. 
The  verdict,  which  was  in  favour  of  Lathrop,  turned  upon 
the  testimony  of  one  Piper,  who  testified  that  he  was  pre- 
sent on  the  6th  of  March,  when  money  passed  from  Chat- 
field  to  Lathrop,  but  that  the  sum  of  $63,  which  Chatfield 
contended  he  had  paid  to  Lathrop  at  that  time,  was  not  so 
paid.  Chatfield  objected  to  Piper,,  on  account  of  his  interest 
and  the  witness  being  put  on  the  voir  dire,  the  objection 
was  overruled.  The  ground  of  the  present  applicadon 
was,  that  Chatfield  had  discovered  evidence  since  the  trial, 
which  would  exclude  Piper's  testimony,  and  if  he  should 
&il  in  this,  that  he  had  discovered  evidence  since  the  trial, 
which  would  prove,  by  the  declarations  of  Lathrop  and 
Piper,  that  he  did  pay  the  sum  of  $63  to  Lathrop.  Per 
Curiam. — '^  On  the  part  of  the  respondent,  it  is  said,  that 
as  the  witness  was  put  upon  the  voir  dire,  the  evidence 
now  produced  to  show  that  he  was  interested  is  inadmissi- 
ble. If  this  evidence  had  been  known  at  the  time  of  the 
trial,  it  would  be  so ;  but  as  the  case  proceeds  upon  the 
ground  of  newly  discovered  evidence,  we  think  it  ought 


(1)  Vide  5  Dow,  273.    4  Littell,  118.  (2)  6  Pick.  417. 
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to  be  received.  Still,  it  might  be  questioned,  whether  a 
new  trial  should  be  granted,  on  account  of  the  inadmissi- 
bility of  the  witness.  The  evidence,  however,  goes  ftir- 
ther.  It  shows,  that  the  defendant  and  Piper  both  admit- 
ted, that  the  plaintiff  had  paid  the  $63.  The  testimony  of 
the  new  witnesses  would  contradict  Piper,  and  if  he  were 
discredit^,  would  support  the  action.  It  is  then  said  that 
this  evidence  is  cumulative ;  but  we  do  not  consider  it  to 
be  so.  Cumulative  evidence  is  such  as  tends  to  support 
the  same  fact  which  was  before  attempted  to  be  proved. 
Here  the  new  evidence  is  to  show,  that  Piper  confessed  he 
testified  what  was  untrue.  This  was  not  in  controversy  at 
the  trial.  Justice  requires  that  a  new  trial  should  be  granted." 

This  may  seem  at  variance  with  Waiters  case,  in  the 
same  court.  But  that  case  turned  upon  the  confessions  of 
the  witness ;  this,  of  the  party  himself,  as  well  as  the  wit- 
ness, and  it  has  been  held,  that  the  party's  declarations,  to 
the  interest  of  the  witness,  will  render  him  incompetent  to 
be  sworn.  So  ruled  in  this  same  court,  in  Pierce  v. 
Chase.{l) 

Nor  will  the  court  allow  a  new  trial,  on  the  ground  of 
new  evidence,  if  the  verdict  is  for  the  defendant,  and  the 
object  be  to  set  up  a  hard  defence. 

Beers  v.  Root,{2)  This  was  an  action  of  slander,  brought 
against  the  defendant,  for  saying  that  the  plaintiff  had 
passed  counterfeit  bank  notes.  There  were  several  counts 
in  the  declaration.  The  defendant  pleaded  not  guilty,  with 
notice  of  justification.  The  jury  found  a  verdict  for  the 
plaintiff.  A  motion  was  made  to  set  aside  the  verdict,  and 
for  a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence. The  affidavit  of  the  defendant  stated,  that  since 
the  trial  of  the  cause,  he  had  discovered  new  evidence, 
which  was  unknown  to  him  at  the  time  of  the  trial ;  the 


(1)  8  Mass.  Rep.  487.  (2)  9  Johns.  Rep.  264. 
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nature  of  which  evidence  was  set  forth  in  the  affidavit 
Per  Curiam. — '^  The  law  will  not  allow  a  new  trial  to  the 
defendant,  merely  to  afford  him  an  opportunity  to  prove  the 
plaintiff  a  felon.  Such  an  indulgence  would  not  have 
been  granted  to  the  people^  if  the  party  so  charged  had 
been  once  tried  and  acquitted.  If  the  defendant  had  dis- 
covered new  evidence,  which  went  to  the  plea  of  rwt  guilty, 
and  that  only,  it  would  have  altered  the  case ;  but  we  can- 
not permit  him  to  fish  for  further  evidence  to  support  his 
plea  of  a  justification  of  such  a  charge.  The  motion  most 
be  denied." 

It  may  be  proper  to  add,  that  by  a  general  rule  of  the 
supreme  court  of  New-York,(l)  motions  of  newtriah  will 
not  be  heard  on  affidavits  alone.  They  must  be  acoom- 
panied  with  a  case.(2) 


(1)  7  Wendell,  331. 

(2)  On  this  subject  generally,   vide  ante,  on  Mistake,  Suiprise^ 
and  Impeachment  of  Witnesses,  Chap  VII.,  passinu 


CHAPTER  XIV. 


IN    HARD    ACTIONS. 


Proceedings  at  law,  are  by  action  or  indictment.  Afl 
these  terms  stand  contradistinguished,  the  former  denotes 
suits  between  individuals,  or  corporate  bodies  as  indivi- 
duals, in  civil  tribunals ;  the  latter  proceedings,  in  courts  of 
criminal  jurisdiction,  where  the  public  is  on  one  side  inva- 
riably as  the  prosecutor,  and  individuals  on  the  other.  Hard 
actions  strictly  include  only  civil  proceedings,  involving  in 
their  nature  some  peculiar  hardship,  arising  from  the 
odium  attached  to  the  alleged  offence,  or  the  severity  of  the 
punishment  which  tlie  law  inflicts  upon  the  offender  in  the 
shape  of  damages.  To  this  belongs  most  actions  arising 
ex  delicto.  Trespass,  slander,  libel,  seduction,  malicious 
prosecution,  criminal  conversation,  deceit,  gross  negligence, 
actions  upon  the  statute,  or  qui  tarn  actions,  prosecuted  by 
informers,  and  penal  actions,  prosecuted  by  special  public 
bodies,  or  the  public  at  large,  are  ranged  under  this  head. 
But  as  they  partake,  less  or  more  in  their  nature  and  effect, 
of  prosecutions  in  criminal  offences,  the  rules  that  govern 
in  granting  or  refusing  new  trials,  and  the  reason  of  those 
rules,  are  drawn  from  criminal  cases,  rather  than  civil.  In 
all  proceedings  by  indictment,  and  in  all  offences  partaking 
of  a  criminal  intention,  it  is  a  rule  of  universal  application, 
that  where  the  defendant  has  been  acquitted  on  the  merits, 
a  new  trial  will  not  be  allowed.  This  equally  applies  to 
misdemeanors,  felonies  not  capital,  or  in  the  language  of  the 
old  common  law  clergyable  felonies,  and  capital  crimes,  or 
such  as  draw  after  them  the  punishment  of  death.  In  caaes 
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of  the  latter  description,  where  there  is  a  conviction,  the 
law  is  thus  laid  down  by  Chitty  : — "  In  case  of  felony,  or 
treason,  it  seems  to  be  completely  settled,  that  no  new  trial 
can  in  any  case  be  granted ;  but  if  the  conviction  appear  to 
the  judge  to  be  improper,  he  may  respite  the  execution  to 
enable  the  defendant  to  apply  for  a  pardon."(l)  This  mle 
is  not  to  be  construed  to  apply  in  all  cases  without  excep- 
tion, where  the  defendant  is  convicted.  It  is  settled, 
that  for  irregularity,  the  courts  may  interfere.(2) 

One  case  of  high  authority.  The  United  States  v, 
Fries,{3)  shows  that  this  is  the  true  construction  of  the 
rule  in  this  country.  There  the  defendant  was  convicted 
of  treason,  and,  upon  the  ground  of  a  mis-trial,  caused  by 
the  intemperate  declarations  of  a  juror  before  he  was  im- 
pannelled,  a  new  trial  was  directed.  In  this  instance,  the 
court  asserted,  and  acted  on  its  power  to  interfere  in  the 
highest  offences. 

In  South  Carolina,  in  Hopkins^  ca«e,(4)  on  a  conviction 
for  forgery,  the  court  granted  a  new  trial,  on  the  ground  of 
misbehaviour  in  one  of  the  jurors,  observing, "  that  the  matter 
of  &ct  set  forth  in  the  affidavit,  if  true,  was  a  good  ground 
for  a  new  trial ;  and  it  would  be  difficult  to  say  it  was  not  so, 
even  if  the  character  of  the  witness  was  of  a  suspicious  na- 
ture. At  all  events,  it  was  a  doubtful  point,  in  which  case 
it  was  the  duty  of  the  court  to  lean  on  the  merciful  side,  and 
give  the  prisoner  another  chance  for  a  fair  trial."  A  new  trial 
was  accordingly  ordered ;  the  prisoner  was  again  tried  at 
the  ensuing  sessions,  and  acquitted. 

In  the  recent  case  of  The  People  v.  Ransofnj{5)  the  su- 
preme court  of  this  state  heard  the  motion  for  a  new  trial, 
and  decided  it,  on  the  assumption  of  competent  power  to 
grant  a  new  trial,  had  a  proper  case  been  pr^ented. 


(1)  1  Chit.  Cr.  Law,  654.  (2)  6  Bac.  Abr.  676. 

(9)  d  Dallas,  515.         (4)  1  Bay,  372.        (5)  7  Wenddl,  417. 
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There  can  be  no  doubt,  that  the  courts  of  supreme  ju- 
risdiction have  the  power,  and  are  in  the  habit  of  exer- 
cising it,  when  proper  cases  occur,  of  granting  new  trials 
in  capital,  and  all  other  felonies,  where  an  irregular  and 
unjust  conviction  has  taken  place.(l)  And  it  appears  to 
be  equally  well  settled,  as  well  in  England  as  in  this  coun- 
try, that  where  the  defendant  is  acquitted,  no  new  trial 
will  be  granted ;  although  it  must  be  conceded,  that  the 
same  power,  which  interposes  in  cases  of  conviction,  is 
equally  competent  to  interfere,  in  cases  where  the  acquit- 
tal is  clearly  illegal.  But  it  is  put  upon  a  different  ground. 
It  is  the  humane  influence  of  the  law,  mingling  justice 
with  mercy,  in  favorem  vitcB  et  libertatis.  As  to  mis- 
demeanors, it  is  conceded,  the  court  has  a  similar  power, 
and  may  exercise  it  in  unjust  acquittals.  "However," 
adds  Chitty,  "  in  all  cases  of  misdemeanor,  after  a  convic^ 
tion,  there  is  no  doubt  that  the  superior  courts  may  grant 
a  new  trial,  in  order  to  fulfil  the  purposes  of  substantial 
ju8tice."(2)  Yet  there  are  no  instances  of  new  trials  after 
acquittal,  unless  in  cases  where  the  defendant  has  procured 
his  acquittal  by  unfair  practice.  Thus,  the  rule  is  laid 
down  by  the  same  author :  "  A  new  trial  cannot,  in  gene- 
ral, be  granted,  on  the  part  of  the  prosecutor,  after  the  de- 
fisndant  has  been  acquitted,  even  though  the  verdict  appears 
to  be  against  evidence.  But  it  seems  to  be  the  better  opinion, 
that  where  the  verdict  was  obtained  by  the  fraud  of  the 
defendant,  or  in  consequence  of  irregularity  in  his  pro- 
ceedings, as  by  keeping  back  the  prosecutor's  witnesses,  or 
neglecting  to  give  due  notice  of  trial,  a  new  trial  may  be 
gTanted."(3)  But  the  rule  has  never  been  extended  to  new 
trials  upon  the  merits,  either  in  Elngland  or  this  state,  per- 
haps no  part  of  this  country,  in  causes  above  the  degree  of 


(1)  Vide  5  Wendell,  39.  (2)  1  Chit.  Cr.  Law,  664. 

(3)  1  Chit.  Cr.  Law,  667. 
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misdemeanor ;  certainly  not  in  capital  felonies.  Cases  of 
this  kind  are  committed  to  the  pardoning  power,  accom- 
panied with  the  doubts  of  the  jud^s,  and  the  recommen- 
dation of  the  prisoner,  by  the  jury,  to  mercy.(l) 

The  rules  in  criminal  cases  would  thus  appear  to  be  re- 
ducible to  three.  1.  That  a  new  trial  on  the  merits  will 
not  be  granted  in  any  case  above  a  misdemeanor,  whether 
the  defendant  be  acquitted  or  convicted.  2.  That  for  irre- 
gularity, in  all  cases,  whether  misdemeanors  or  felonies, 
new  trials  may  be  granted,  when  there  is  a  conviction. 
3.  That  in  misdemeanors  new  trials  may  be  granted  on 
the  merits,  when  there  is  a  conviction,  but  not  in  cases  of 
acquittal.  These  rules  are  all  illustrated  and  enforced  m 
a  recent  case  in  our  supreme  court.  The  People  v.  Com- 
stock,{^)  The  defendant  was  tried  on  an  indictment  for 
grand  larceny  ;  the  indictment  having  been  removed  from 
the  oper  and  terminer  into  this  court,  by  certiorari.  The 
de^ndant  was  acquitted,  and  a  new  trial  was  moved  fer, 
on  the  ground  of  the  alleged  misdirection  of  the  jury  by 
flie  presiding  judge.  By  the  court,  Sutherland^  J. — "R 
appears  to  be  perfectly  settled,  that  in  offences  greater  than 
misdemeanor,  a  new  trial  cannot  be  granted  on  the  merits, 
even  where  the  prisoner  has  been  convicted.  Thus,  in 
jHlc  King  V.  Mawhey  and  others,{3)  Garrow,  argvendo^ 
speaking  of  misdemeanors,  sa3rs :  ^  If  the  defendant  were 
unquestionably  guilty,  and  the  jury  acquitted  him,  yet  the 
court  cannot  grant  a  new  trial ;  on  the  other  hand,  if  a 
defendant  be  convicted  of  felony  or  treason,  though  against 
the  weight  of  evidence,  there  is  no  instance  of  a  motion 
for  a  new  trial  in  such  a  case,  but  the  judge  passes  sen* 
tence,  and  respites  execution,  till  application  can  be  made 


(1)  Vide  1  Chit.  Cr.  Law,  654.   13  East,  412.  4  Chitty's  Black. 
Com.  361,  et  in  notis. 

(2)  8  Wendell,  549.  (3)  6  Tenn  Rep.  «25. 
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to  the  mercy  of  the  crown.'  Lord  Keoyon,  in  delivering 
his  opinion,  in  that  case,  ibid.  638,  says :  '  In  one  class  of 
offences,  indeed,  those  greater  than  misdemeanors,  no  new 
trial  can  be  granted  at  all :  but,  in  misdemeanors,  there 
is  no  authority  to  show  that  we  cannot  grant  a  new  trial, 
in  order  that  the  guilt  or  innocence  of  those  who  may  have 
been  convicted  may  again  be  examined  into.'  The  whole 
scope  of  that  case  seems  to  warrant  the  opinion,  that  even 
in  a  misdemeanor,  a  new  trial  cannot  be  granted,  where 
the  defendant  has  been  acquitted ;  but  in  relation  to  felony 
and  treason,  it  treats  the  proposition  as  unquestionable,  that 
no  new  trial  can  be  granted,  even  where  the  prisoner  was 
convicted,  a  fortiori^  after  an  acquittal.  Mr.  Chitty,(l) 
says :  '  In  cases  of  felony  or  treason,  it  seems  to  be  com^ 
pletely  settled,  that  no  new  trial  can,  in  any  case,  be  grant* 
ed :  but  if  the  conviction  is  improper,  the  prisoner  must  be 
respited  until  a  pardon  be  applied  for.  But  in  case  of  mis- 
demeanor, after  a  conviction,  a  superior  court  may  grant  a 
new  trial.'  "(2)  After  this  general  view  of  the  subject,  the 
following  rules  are  submitted. 

1.  In  convictions  for  felonies,  on  the  ground  of  irregu- 
laxity,  the  courts  will  interfere,  and  grant  or  refuse  a  new 
trial,  as  may  best  subserve  the  ends  of  justice. 

We  have  seen,  that  irregularities  in  the  summoning  or 
empanneUing  of  jurors,  where  no  injustice  to  the  defend- 
ant ensues,  will  be  disregarded.(2)  It  is  not  within  the 
scope  of  this  work,  to  enter  into  a  minute  illustration  of 
this  rule,  as  regards  criminal  proceedings.  It  is  introduced 
rather  for  the  purpose  of  tracing  to  it  the  reasons  for  grant- 
ing or  refusing  new  trials,  in  those  designajbed  '^  hard  ac- 


(1)  Chitty's  Cr.  Law.  654.    * 

(2)  Vide  13  East,  416.    3  Christ.  Black.  Com.  388,  in  notis, 
(2)  Ante,  Chap.  II. 
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tioos,"  and  thus  to  give  effect  to  the  work,  without  oidan- 
gerii^  its  unity.  Suffice  it  to  add  a  few  cases  of  inega- 
larity,  in  which  the  courts  have  directed  the  cause  to  a 
new  jury,  in  illustration  of  the  rule. 

As  where  the  first  jury  has  been  discharged  without  a 
verdict.    Thus  in  The  People  y.  Goodmn,{l)  indicted  for 
manslaughter.    The  jury  having  retired  to  consider  of  their 
Terdict,  at  two  o'clock  in  the  morning  of  the  fifth  day,  re- 
mained until  six  o'clock  in  the  afternoon  of  the  same  day, 
(Saturday,)  when  they  came  into  court,  and  being  adced  as 
to  their  verdict,  answered  by  their  foreman,  that  they  foond 
die  prisoner  guilty,  but  begged  leave  to  reconunend  him  to 
the  mercy  of  the  court.    Before  the  verdict  was  recorded, 
the  counsel  prayed  that  the  jury  might  be  poHed;  and  on 
being  polled  accordingly,  the  third  juror  answered,  not 
guilty.     The  jury  were  then  sent  out  to  reconsider  of  their 
verdict.    After  remaining  until  a  late  hour,  and,  having 
answered  the  court,  to  a  question  put,  whether  they  could 
agree   within   half  an  hour,  .being  the  latest  period  to 
which  the  court  could  sit  according  to  law,  that  there  was 
not  the  least  possibility  of  their  agreeing,  they  were  there- 
upon discharged  by  the  court.  A  motion  was  now  made  that 
the  prisoner  should  be  discharged,  having  been  once  tried. 
Sfpencer,  Ch.  J.,  delivered  the  opinion  of  the  court    After 
reviewing  the  &cts  in  the  case,  and  examining  the  reasons 
and  authorities  urged  in  favour  of  the  motion,  the  learned 
judge  concludes : — ^'  Upon  inll  consideration,  I  am  of  opi- 
nion that,  although  the  power  of  discharging  a  jury  is  a 
delicate  and  highly  important  trust,  yet  that  it  does  exist  in 
cases  of  extreme  and  absolute  necessity ;  that  it  may  be 
exercised  without  operating  as  an  acquittal  of  the  defend- 
ant ;  that  it  extends  as  well  to  felonies  as  misdemeanors ; 
and  that  it  exists,  and  may  discreetly  be  exercised  in  cases 


(1)  18  Johns.  Rep.  187. 
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where  the  jury,  from  the  length  of  time  they  have  been 
considering  a  cause,  and  their  inabiHty  to  agree,  may  be 
fairly  presumed  as  never  likely  to  agree,  unless  compelled 
so  to  do  from  the  pressing  calls  of  famine  or  bodily  exhaus- 
tion. And  in  the  present  case,  considering  the  great  length 
of  time  the  jury  had  been  out,  that  the  period  for  which  the 
court  could  legally  sit  was  nearly  terminated,  and  that  it 
was  morally  certain  the  jury  could  not  agree  before  the 
court  must  adjourn,  I  think  the  exercise  of  the  power  was 
discreet  and  legal ;"  and  the  motion  was  denied.(l) 

So  in  Commonwealth  v.  Purchase.{2)  Purchase  was 
set  to  the  bar  to  be  tried  on  an  indictment  for  murder,  and 
the  cause  was  committed  to  a  jury ;  who,  after  having  de- 
liberated upon  it  more  than  two  hours,  returned  into  court 
without  having  been  able  to  agree  on  a  verdict.  The 
court,  after  instructing  them  on  some  points  of  law,  sent 
them  out  again.  The  next  day,  after  a  fiirther  delibera- 
tion for  sixteen  hours,  it  appearing  to  the  court  that  there 
existed  a  dilSerence  of  opinion  among  them,  which  ftirther 
deliberation  would  have  no  tendency  to  remove,  the  indict- 
ment was  taken  from  them,  and  they  were  discharged. 
Purchase  was  afterwards  tried  on  the  same  indictment, 
and  convicted  of  manslaughter ;  upon  which  he  moved  in 
arrest  of  judgment,  on  the  ground  that  his  life  had  been 
twice  put  in  jeopardy  for  the  same  offence.  The  counsel 
for  the  prisoner  urged  the  dictum  of  Lord  Coke  :-^"  A 
jury  sworn  and  charged  in  case  of  life  or  member,  cannot 
be  discharged  by  the  court,  or  any  other,  but  they  ought 
to  give  a  verdict  ;"(3)  which  was  answered  by  Parker, 
Ch.  J.,  who  delivered  the  opinion  of  the  court. — "  The  ques- 
tion to  be  discussed,  therefore,  is,  whether  by  the  common 
law,  or  by  virtue  of  the  constitution  of  the  United  States, 


(1)  Et  vide  7%c  People  v.  Denton,  2  Johns.  Cas.  275. 

(2)  2  Pick.  521,  (3)  Co.  Litt  227. 
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a  second  trial  for  the  same  offence  is  prohibited^  when  the 
first  shall  have  failed  on  account  of  the  disagreement  of 
the  jury. — In  regard  to  the  doctrine  of  Lord  Coke,  it  un- 
doubtedly maintains  the  objection ;  but  the  very  univer- 
flality  of  the  rule  laid  down  by  him,  has  led  great  lumina- 
ries  of  the  law  to  deny  its  correctness.    Sir  Michael  Fot- 
ter  and  Sir  Matthew  Hale,  both  of  them  as  learned  in  the 
criminal  law,  at  least,  as  Sir  Edward  Coke,  have  maintain- 
ed a  different  doctrine ;  and  numerous  cases  in  the  English 
courts  have  been  decided  against  his  opinion.  If  his  (^uuon 
be  true,  then  if  a  juror  drop  dead  in  a  fit,  or  if  the  prisoner 
be  seized  with  insanity,  or  if  a  female  be  taken  wifii  the 
pains  of  labour,  or  if  one  of  the  jurors  abscond,  so  that  be 
cannot  be  found,  or,  in  short,  if  any  circumstance  should 
providentially  happen,  to  interrupt  the  trial  after  the  cause 
is  committed  to  the  jury,  the  prisoner  must  go  free ;  for  a 
mis-trial,  imder  such  circumstances,  would  amount  to  an 
acquittal ;  and  in  all  such  cases  jurors  have  been  with- 
drawn, and  the  prisoner  tried  aga^. — Many  cases  may  be 
suggested,  equally  strong  with  those,  which  have  been  ju- 
dicially acted  upon,  for  which  there  would  be  noiehet,  if 
the  rule  admits  of  no  exceptions,  or  if  the  court  are  limited 
in  their  discretionary  authority,  to  those  exceptions  which 
have  already  been  established.    Suppose  the  court-room 
should  suddenly  take  fire,  or  be  suddenly  struck  with  light- 
ning, or  a  tremendous  ^earthquake  should  happen,  so  that 
the  lives  of  all  should  be  in  jeopardy,  and  the  jury,  panic 
struck,  should  disperse,  could  not  the  judge  order  the  pri- 
soner to  be  remanded,  and  commence  the  trial  anew  ?  Sup- 
pose the  judge  assigned  to  hold  the  sessions,  should,  while 
waiting  the  return  of  the  jury,  be  seized  with  an  apoplexy 
and  die,  and  no  other  judge  being  present,  the  jury  should 
separate ;  shall  the  prisoner  go  free,  or  shall  there  be  a  new 
trial  ?    These  are  cases  which  seem  to  leave  no  doubt,  and 
yet  they  are  not  to  be  found  in  any  judicial  decision.  The 
truth  is,  that  the  cases  recorded  are  but  examples  to  illos- 
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trate  the  application  of  the  rule,  not  rules  themselves,  by 
which  future  judges  are  to  be  limited  and  restrained." 
Motion  ov€rruled.(l) 

In  The  United  States  v.  Haskell  and  jFVoncow,(2) 
which  was  an  indictment  for  making  a  revolt ;  piratically 
and  feloniously  rimning  away  with  the  vessel  and  goods  to 
the  value  of  $50  ;  laying  violent  hands  on  the  captain  to 
hinder  his  fighting  in  defence  of  his  vessel,  and  pelding  up 
the  vessel  to  a  pirate.  After  the  jury  had  retired  to  delibe- 
rate on  their  verdict,  they  returned  to  the  bar,  and  being 
asked  if  they  had  agreed  upon  a  verdict,  answered  by  their 
foreman  that  they  found  the  prisoners  guilty  upon  the  first 
count,  and  not  guilty  upon  the  other  counts.  But  being 
polled,  one  juror,  after  much  apparent  agitation,  and  de- 
claring that  he  was  not  quite  collected,  answered,  not 
guilty.  The  court  being  satisfied,  not  only  from  the 
appearance  and  conduct  of  this  juryman,  but  from  the  de- 
clarations of  many  of  the  jurymen,  as  to  the  conduct  and 
speeches  of  this  person,  that  he  was  insane,  and  totally  unfit 
to  act  as  a  juryman,  caused  the  following  entry  to  be  made 
on  the  minutes.  "  The  jury,  having  been  kept  together 
Aree  days,  and  more  than  twenty-four  hours  without  re- 
freshments, and  there  being  no  prospect  of  their  agreeing, 
and  the  court  being  satisfied  of  the  insanity  of  one  of  the 
jurymen,  discharges  the  jury  without  the  consent  of  the 
counsel  for  the  prisoners."  The  jury  were  discharged,  and 
a  plea  interposed  on  behalf  of  the  prisoners,  declaring  the 
discharge  of  the  jury  equivalent  to  an  acquittal,  which  was 
overruled  by  the  court,  after  argument,  on  demurrer.(3) 

In  a  capital  case.  The  People  v.  M^Kay.{i)  It  appeared 


(1)  Vide  ante,  80—95.    7  HoweU's  St.  Tri.  315.    The  PeopU 
▼.  Olcott,  2  Johns.  Cas.  301.    9  Mass.  Rep.  494.    2  Galiison,  364. 

(2)  4  Wash.  C.  C.  Rep.  402. 

(3)  Vide  United  States  v.  Perez,  9  Wheaton,  579. 

(4)  18  Johns.  Rep.  212. 
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that  the  prisoner  was  indicted  for  the  murder  of  his  wife,  by 
administering  to  her  arsenic,  and  he  was  tried  and  con- 
victed.   The  prisoner  moved  in  arrest  of  judgment,  on  the 
ground  that  no  venire  had  been  issued  to  the  sheriff  to 
sunmion  the  petit  jury ;  it  appearing,  after  the  prisoner 
was  convicted,  that  the  supposed  venire  was  not  under  the 
seal  of  the  court,  and  that  no  official  return  was  made  by 
the  sheriff  to  the  venire,  with  the  panel  of  jurors  annexed 
to  the  writ.     Spencer,  Ch.  J.,  delivering  the  opinion  of  the 
court — "  It  has  properly  been  conceded  by  the  attorney- 
general,  that  the  paper  purporting  to  be  a  venire^  is  to  be 
regarded  as  a  nullity,  it  not  having  the  seal  of  the  court 
impressed  upon  it. — It  has  not  been  controverted,  and  it  cer- 
tainly could  not  be  with  effect,  that  at  common  law,  a 
venire  is  essentially  necessary  to  authorize  the  sheriff  to 
summon  a  jury,  and  that  an  omission  of  that  process  would 
be  a  fatal  defect. — We  are  not  of  the  opinion,  that  the  pri- 
soner's peremptory  challenge  of  jurors,  was  a  waiver  of  his 
right  to  object  now  to  the  want  of  a  venire. — It  is  a  humane 
principle,  applicable  to  criminal  cases,  and  especially  when 
life  is  in  question,  to  consider  the  prisoner  as  standing 
upon  all  his  rights,  and  waiving  nothing  on  the  score  o{ 
irregularity.     We  are  therefore  clearly  of  opinion,  that  the 
judgment  must  be  arrested.    His  counsel  has  suggested  a 
doubt,  whether  arresting  the  judgment  does  not  entitle  him 
to  be  discharged,  without  being  subjected  to  another  trial. 
It  will  be  observed,  that  the  judgment  is  arrested  on  the 
motion  of  the  prisoner.    An  act  done  at  the  request,  and 
for  the  benefit  of  a  prisoner,  we  are  clearly  of  opinion  can- 
not exonerate  him  from  another  trial.    A  case  analogous  in 
principle,  occurred  in  Ontario  county,  in  1814.     A  woman 
of  colour  was  indicted  and  tried  for  murder,  and  found 
guilty.    The  jury  had  separated  after  agreeing  on  a  ver- 
dict, and  before  they  came  into  court ;  and  on  that  ground" 
a  new  trial  was  granted,  and  she  was  tried  again.    We 
know  of  no  case  which  contains  the  doctrine  that  where  a 
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new  trial  is  awarded,  at  the  prayer,  and  in  favour  of  a  per* 
son  who  has  been  found  guilty,  he  shall  not  be  subject 
to  another  trial."(l) 

So,  in  The  People  v.  Grays  j(2)  where  an  objection  was 
taken  to  the  judge  not  charging  the  jury,  and  a  motion  to 
set  aside  the  verdict  on  that  ground.  The  trial  occupied 
four  days,  and  was  closed  about  ten  minutes  before  twelve 
o'clock  on  Saturday  night.  It  was  conceded  by  the  public 
prosecutor,  that  if  the  jury  were  of  opinion  that  the  de* 
fendants,  or  either  of  them,  were  guilty  of  manslaughter 
6nly,  they  might  so  find.  The  defendants'  counsel  re- 
quested the  presiding  judge  to  chai^  the  jury  upon  the 
law  and  the  facts,  who  declined  to  do  so,  and  submitted 
the  case  to  the  jury  without  any  remarks.  The  defends 
ants  were  convicted  of  murder.  An  exception  was  taken 
to  the  omission  of  the  judge  to  charge  the  jury,  and  the 
case  was  brought  up  for  the  advice  of  this  court.  By  the 
court,  Savixge,  Ch.  J. — "  It  is  no  doubt  the  duty  of  the 
judge  to  charge  the  jury,  and  state  to  them  the  law  of  the 
case ;  but  there  may  be  good  reasons  for  omitting  to  do  so. 
In  this  case,  there  was  no  dispute  about  the  law,  and  the 
ftcts  and  intents  were  for  the  jury  to  decide.  Had  the 
judge  undertaken  to  charge  the  jury,  he  could  not  have 
done  so  before  the  Sabbath  morning,  when  the  jury  must 
have  been  discharged  or  kept  together  over  the  Sabbath. 
He  therefore  exercised  his  discretion,  and  submitted  As 
case  without  a  charge.  The  verdict  ought  not  to  be  set 
aside  on  this  ground,  unless  it  manifestly  appears,  that  the 
omission  of  the  judge  operated  to  the  preftulice  of  the  ds^ 
fendant8.(3}    That  it  had  no  such  effect,  appears  £rom  a 


(1)  Vide  2  Hale's  P.  C.  260.    2  Curwood's  Hawk.  P.  C.  561.  I 
Chit.  Or.  Law,  522.     Commonwealth  v.  Parker,  2  Piclc.  650. 

(2)  6  Wendell,  289. 

(3)  Vide  The  PeopU  v.  Ranswn,  7  Wendell,  417. 
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oompahson  of  the  CTidenoe  with  the  verdict.  The  testi- 
mony  presoits  a  clear  caae  of  wilAil  murder  by  James 
Gray,  and  of  aiding  and  assisting  by  Elijah  Gray.  The 
▼eidict  is  folly  supported  by  the  evideDce,  and  a  new  thai 
ought  not  to  be  granted.'' 

And,  in  Commonwealih  v.  GreenT{l)  the  suprone  judi- 
cial court  of  Massachusetts  have  held  the  power  isf  the 
court  to  grant  a  new  trial,  in  a  capital  case,  after  coovic- 
tion,  upon  the  ground  of  the  admission  of  ill^al  testimo- 
ny. The  prisoner  was  convicted  of  the  murder  of  one 
Williams.  On  the  trial,  several  witnesses  were  produced 
and  sworn  on  the  part  of  the  government,  among  whom 
was  one  S]^vester  Stoddard,  who  bad  been  convicted  of 
larceny,  and  was  under  sentence  for  the  same  in  the  state 
prison  at  the  time  the  murder  of  Williams  was  committed, 
but  bad  been  pardoned  previously  to  the  trial  by  the  execu- 
tive of  the  commonwealth,  and  was  admitted  by  the  court 
as  a  competent  witness.  The  prisoner's  counsel  moved  for 
a  new  trial,  on  the  ground  of  the  incompetency  of  the  wit- 
ness, propter  delictum.  Parker^  Ch.  J.,  after  an  elabo- 
rate review  of  the  practice  in  Elngland  and  this  country, 
concludes,  that,  in  the  highest  species  of  crime,  the  court 
have  the  power  and  right  to  grant  new  trials  where  there 
has  been  a  conviction,  and  denies  the  motion  on  the  tech- 
nical ground,  that  the  objection  to  the  introduction  of  the 
witness  had  not  been  raised  at  the  trial.  This  case,  it 
must  be  noted,  goes  beyond  the  usual  groimd  of  mere  irre- 
gularity, and  inclines  to  the  practice  of  the  courts  inter- 
posing their  power  with  equal  effect  on  the  merits.  Whether 
to  this  extent  it  would  be  regarded  as  law  in  the  sister  states, 
may  well  be  doubted. 

The  converse  of  the  rule  is,  that  the  court  will  grant  a 
new  trial  in  criminal  cases,  where  the  defendant  has  been 


(1)  17  Mass.  Rep.  515. 
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ill^rally  convicted.  We  have  already  noticed  the  case  of 
Fries,{l)  and  Comstock,{2)  To  these  may  be  added,  The 
People  V.  The  Sessions  of  Chenmigo^i^)  where  the  conrt 
claim  the  right  to  grant  new  trials  upon  the  merits,  to  the 
exclusion  of  inferior  courts ;  but  conceding  to  them  the 
power  of  granting  new  trials  for  irregularity.(4)  The 
iState  V.  Hopkins,{5)  The  State  v.  Haywardj{6)  and  The 
United  States  v.  Perez,{7)  already  cited,  and  Shute  v. 
6hod,{8)  and  Martin  v.  McNigkt,{9)  will  further  illus- 
trate the  rule.(lO) 

2.  In  misdemeanors,  the  court  has  the  acknowledged 
right  to  grant  new  trials,  on  the  merits,  as  well  as  for  irre- 
gularities ;  but  it  is  held,  as  a  principle  of  almost  universal 
application,  that  a  verdict  for  the  defendant  will  not  be  dis- 
turbed.    Thus, 

In  cases  of  libel,  as  in  The  Xing'  v.  JScar.(ll)  Upon  an 
indictment  for  a  libel,  the  defendant  was  by  verdict  acquit- 
ted. Mr.  Attorney  General  moved  for  a  new  trial,  but  it 
was  denied ;  and  the  court  said,  that  anciently  it  was  never 
done  in  criminal  cases  where  defendants  have  been  acquit- 
ted. Latterly,  where  it  has  been  a  verdict  obtained  by  fraud 
or  practice,  as  stealing  away  witnesses,  &c.,  it  has  been 
done ;  but  never  yet  was  done  merely  upon  the  reason,  that 
the  verdict  was  against  evidence. 

Nor  in  a  case  of  riot,  as  in  The  King  v.  Davis  and 
others, (12)  Information  for  an  assault  and  riot,  and  a  ver- 
dict for  the  defendants.     Tremain,  sergeant,  moved  for  a 


(1)  3  Dallas,  515.     Supra,  p.  504. 

(2)  8  WendeU,  549.    Supra,  p.  506. 

(3)  2  Caines'  Cas.  Error,  319.        (4)  1  Chit.  Cr.  Law,  654—658. 
(5)  I  Bay,  372.  (6)  1  Nott  &  M^Cord,  346. 
(7)  9  Wheaton,  579.  (8)   1  Hawks,  463. 

(9)  1  Tenn.  Rep.  334. 

(10)  Et  vide  1  S.  C.  Cod.  Rep.  29.     1  Nott  &  M^Cord,  441. 

(11)  2  Salk.  646.  (12)  1  Shower,  336.    12  Mod.  9. 


516  NEW  TRIAUSL  [Chqi.  XIT. 

new  tjud,  npoa  affidavits  of  the  &ct,  and  thai  the  judge's 
directioas  were,  to  find  the  assanlt.  Skewer  ofpoBoi^  be* 
canae  in  a  criminal  proceeding,  and  no  cormpCiim  or  piac- 
liee  showed.  And  a  new  trial  was  denied,  for  that  the 
eout  said  there  could  be  no  precedent  shown  for  it  in  case 
of  aoqoittaL 

Nor  eomspiracjfj  as  in  7%«  People  v.  MatherJ{l)  The 
defendant  was  indicted  as  a  conspirator,  in  the  abdacdoo 
of  William  Morgan.  Seveial  questions  arose  upon  the 
evidence,  in  the  progieas  of  the  trial,  to  the  judge's  de- 
cisions ;  upon  which,  and  also  to  the  chai^  of  the  judf^ 
the  public  prosecutor  took  exceptions.  The  defendant  was 
acquitted.  After  diqusing  of  the  several  pcnnts  niged  bjr 
die  counsel  for  the  people,  Af  orcy,  J.,  who  ddivered  the 
<^anion  of  the  court,  concludes — ^  The  right  of  a  court  to 
grant  a  new  trial,  in  case  the  defendant  has  been  acquit* 
ted,  is  called  in  question  by  the  defendant.  That  such 
right  does  not  exist,  where  the  ground  of  the  appUeatkn 
is,  that  the  finding  is  against  evidence,  is  conceded ;  but, 
whether  a  new  trial  can  be  granted,  where  the  acquittal  hst 
resulted  from  the  error  of  the  judge,  in  stating  the  law  to 
the  jury,  seems  to  be  involved  in  much  doubt.  It  isavsry 
important  question,  and  not  necessary  to  be  now  settled ; 
the  court  have,  therefore,  deemed  it  discre^  to  forbear  ex- 
pressing an  opinion  on  it,  till  a  case  shall  arise  reqmiing 
them  to  do  so."    Motion  for  a  new  trial  denied. 

Although  the  learned  judge,  in  this  case,  iNx>noonced  the 
point  doubtful,  but  avoided  a  decision,  it  may  be  deemed 
proper  to  remark,  that  the  courts  have  imiformly  inclined 
against  the  exercise  of  the  power  in  felonies ;  and  that  to 
this  class  of  cases,  both  in  England  and  this  country,  we 
look  in  vain  for  a  precedent  In  the  class  of  misdemean- 
ors, fuo  warranto  and  lithe  cases  form  an  exception  in 


(1)  4  Wendell,  229. 
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EnglaDd,  even  where  the  verdicts  are  against  evidence.(l) 
The  other  exceptions  will  be  noticed  hereafter. 

Nor  in  cases  oi  perjury.  Rex  v.  Bear, {2)  "  In  indict- 
ments of  perjury,''  say  the  court,  "  we  never  do  it  because 
the  verdict  is  against  evidence  ;  but  if  you  prove  a  trick,  as 
no  notice,  &c.,  it  is  otherwise.^' 

And  in  Rex  v.  Reid.i^)  Indictment  for  perjury,  and  the 
defendant  acquitted ;  and  a  motion  was  made  for  a  new 
trial,  on  behalf  of  the  king,  because  several  witnesses  were 
absent  Wyndham^  J.,  held  this  grantable,  not  being 
touching  life,  to  which  it  was  answered,  that  new  trials 
may  be  in  criminal  cases  at  the  prayer  of  the  defendant, 
where  heisconvicted,not  at  thesuit  of  the  king  where  thede- 
fendant  is  acquitted,  any  more  than  in  criminal  cases  which 
are  capital ;  and  where  two  cases  were  cited  ex  parte  regis, 
Twisden  said,  this  was  in  the  late  troublesome  times,  et  ex 
asaentau  partis. 

And  Rex  v.  Bowden,{^)  an  information  for  perjury,  and 
the  defendant  acquitted ;  and  motion  for  a  new  trial,  npon 
affidavit  that  one  of  the  witnesses  was  absent  by  reason  of 
sickness.  Per  Curiam, — ^**  A  party  being  acquitted  may 
not  be  tried  again,  but  after  conviction  a  new  trial  may  be 
had  for  the  defendant,  upon  good  cause. 

And  in  Rex  v.  Fenwicke  Sf  Holt,{5)  Information  for 
perjury,  and  defendant  acquitted.  Motion  for  a  new  trial 
upon  affidavit  that  some  of  the  witnesses  were  kept  away 
by  the  prsustice  of  the  defendant.  Wyndhaniy  J.,  held  this 
grantable,  being  only  in  a  criminal  case,  not  capital.  Keel- 
inge  said,  no  precedent  could  be  shown  of  a  new  trial  in  a 
criminal  case,  any  more  than  in  a  capital  one,  for  the  de- 
fendant's character  shall  not  be  drawn  in  question  several 
times  for  the  same  thing,  any  more  than  his  life." 


(1)  Vide  Infra.  (2)  2  Salk,  646.    Supra,  p.  515. 

(3)  Levinz,  9.  (4)  Levinz,  9.  (6)  Levinz,  9, 
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SoLmReedr.DofrmmJl  InfcffiiBtioD  for  peijiny,  faoiid 
far  the  kin?,  it  was  moved  oo  SErerml  affidarits  to  haTe  a 
trial :  and  it  arxs  doobied  br  the  oourt,  that  aMioii^ 
appeared  to  them  tbr  granting  a  new  trial,  if  diejr 
kadpovo*  to  do  tins  without  the  witwpnt  of  the  king^ 
ffomwri  and  ii  seemed  to  them  that  thejr  had  not ;  but  diejr 
that  in  debt  bran  inibnner.  the  coort  might  grant  a 
trial  npoQ  cause,  withoot  the  consent  of  ooonae!,  be- 
tfaoe  the  party  hath  an  interest. 

And  in  Tke  Kme  t.  Priee^2)  The  defendant  had 
been  tried  and  acquitted  upon  an  indictment  far  peijiuy, 
and  the  prosecotor  in  person  now  moved  for  a  new  trial  on 
the  groond  that  the  lord  chief  justice  had  refaaed  to  allow 
hm  to  address  the  jory.  and  state  the  case  for  the  prosecn- 
tiott.  Per  Curiatm. — ^^  In  a  criminal  prosecution,  institnted 
§x  the  interests  of  the  public  in  the  name  of  the  kii^,  and 
not  to  gratify  the  objects  of  an  individual,  a  prosecator 
has  no  right  to  address  the  jury.  Counsd  indeed,  who  aie 
in  some  nxasure  under  the  control  of  the  court,  have  this 
pnvikge  allowed  to  them ;  because,,  from  their  pfofessioiial 
education  and  habits  of  business,  it  is  to  be  expected  that 
they  will  not  state  to  the  jury  any  thing  but  what  is  fit  fcr 
them  to  hear.  Besides,  the  prosecutor  may  be,  and  gene- 
rally is  a  witness :  and  it  is  very  unfit  that  he  should  be 
permitted  to  state,  not  upon  oath,  hcts  to  the  jury  whidi  he 
is  afterwards  to  state  to  them  on  his  oath ;  and  Ba^lef^ 
J.,  added,  that  he  remembered  a  case  where  Lord  EUenbo- 
rough  had  allowed  the  prosecutor  to  address  the  jury,  and 
afterwards,  on  being  spoken  to  on  the  subject  by  the  other 
judges,  expressed  his  conviction  that  he  had  done  wrong." 
New  trial  refused. 

The  exceptions  are.  first,  in  the  case  of  an  insufficioit 
verdict;  as  in 


(1)  1  SideifiD,  49.  (2)  2  Barn.  6l  Aid.  606. 
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The  People  v.  Olcott,{\)  Conspiracy.  Verdict,  "  that 
there  was  an  agreement  between  Roe  and  the  prisoner  to 
obtain  money  from  the  bank  of  New- York)  but  with  intent 
to  return  it  again."  No  other  verdict  could  be  had ;  where- 
upon the  court,  without  the  consent  of  the  prisoner,  order- 
ed a  juror  to  withdraw ;  and  the  rest  being  called,  and  only 
eleven  answering,  they  were  discharged.  The  counsel  for 
the  prisoner  contended,  that  he  ought  to  be  discharged ;  and 
relied  chiefly  upon  the  allegation,  that  the  verdict  was  suf- 
ficient. Kenty  J.,  on  this  point. — "  This  finding  was  so 
imperfect,  that  had  it  been  received,  the  court  could  not 
have  given  judgment  upon  it,  and  would  have  been  obliged 
to  award  a  venire  de  novo.  The  jury  ought  to  have  found 
either  a  special  verdict,  stating  the  facts  at  large,  and  leav- 
ing the  law  to  the  court,  or,  by  a  general  verdict,  they  ought 
to  have  affirmed  or  negatived  the  charge  of  a  fraudulent 
intent.  I  am  satisfied  that  this  was  no  verdict  of  acquit- 
tal. If  it  had  any  operation,  it  would  be  against  the  de- 
fendant ;  for,  in  answer  to  the  indictment,  the  jury  have 
found  the  fact,  that  the  defendant  and  Roe  did  agree  to- 
gether to  obtain  money  from  the  bank,  and  they  have  not 
negatived  the  fraudulent  intent.  We  are  of  opinion,  there- 
fore, on  all  the  points,  that  the  defendant  ought  not  to  be 
discharged." 

So  where  the  verdict  is  clearly  against  evidence,  and  the 
judge  dissatisfied. 

The  People  v.  Townsend.i^)  The  defendant  was  con- 
victed of  perjury.  Before  judgment  he  absconded,  and 
afterwards  voluntarily  surrendered  himself,  but  no  judg- 
ment was  pronounced.  The  judge,  before  whom  the  pri- 
soner was  tried,  reported  to  this  court,  that  the  verdict  was 
given  against  evidence.  Per  Curiam. — "  There  must  be 
a  new  trial ;  and  the  judge  who  is  to  preside  at  the  next 


(1)  2  Johns.  Cas.  301.  (2)  1  Johns.  Cas.  104. 


NEW  TRIALS.  [Chsp.  XIV. 

oyer  and  terminer,  will  communicate  this  opinion  to  the 
justices  of  that  court.  In  the  meantime,  the  prisoner  most 
fiY«  bail  for  his  appearance." 

So.  where  the  words  stated  in  the  indictment  were  not 
wmU^rimL  and  such  as  would  sustain  a  charge  of  perjury, 
the  judgment  was  arrested.  In  The  State  ▼.  Haywttrd,{l) 
^lemkmc  of  the  affidavit  on  which  the  perjury  was  charged, 
iWr  oonrt  said,  the  materiality  was  not  averred  in  the  in- 
ill  I  m  111  and  therefore  it  was  necessary  to  inqnire,  whether 
Iff  j|K>n&3«d  otfierwise.  from  the  face  of  the  indictment 
»  arc^OLi^ed  m>m  the  indictment,  that  the  affidavit  was 
K'^  chai^  a  felony  on  the  defendant,  acts  which,  un- 
liM»  diey  be  referred  to  some  act  of  guilt,  were  in  tbemselvaB 
pMKttr  innocent,  and  the  indictment  did  not  make  any 
audi  reference.  The  words,  therefore,  did  not  appear,  on 
dK  ibee  of  the  indictment,  to  be  material^  either  by  aver- 
OKDt,  or  by  the  context  of  the  indictment,  or  by  their  own 
inport  The  motion  in  arrest  of  judgment  was  granted 
on  that  ground. 

And  in  Rex  v.  Simmons,{2)  A  new  trial  was  granted 
for  the  defendant,  in  a  criminal  case,  apon  the  report  of 
the  judge  and  affidavits  of  the  jury,  that  the  verdict  was 
taken  contrary  to  their  meaningf,  and  to  the  judge's  direc- 
tion in  point  of  law.  Denison,  J.,  observed — "  The  court 
will  be  very  cautious  how  they  grant  new  trials  upon  the 
affidavits  of  jurymen,  because  it  would  be  of  very  danger- 
ous tendency;  but  in  this  particular  case,  which  partly 
depends  upon  my  brother's  report,  and  partly  upcm  the 
affidavits  of  all  the  jurymen,  I  am  very  well  satisfied  there 
ouf^t  to  be  a  new  trial,  because  it  appears,  both  by  the  re- 
port and  affidavits,  that  this  verdict  ought  not  to  stand,  and 
that  the  jury  were  mistaken  in  giving  a  verdict  contrary  to 


( I)  1  Nott  &  M'Cord,  547.     Supra,  p.  340. 
(8)  1  Wile.  »S9.    Supra,  p.  116. 
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the  direction  of  the  judge ;  and  that  is  what  I  principally 
go  upon,  that  it  is  a  verdict  contrary  to  the  direction  of  the 
judge  in  a  point  of  law.  One  of  the  jury  said,  ^  the  de- 
fendant had  no  intent ;'  then  the  judge  said,  '  you  must 
acquit  him ;'  some  of  the  jury  swear  they  did  not  heoTi 
others  that  they  did  not  understand  the  judge." 

In  like  manner  where  the  defendant  has  been  deprived 
of  a  fiur  opportunity  of  defending  himself 

As  in  The  People  v.  VermUyea  and  other $^{1)  where 
the  defendants  had  been  precipitately  hurried  on  to  trial, 
and  convicted  of  a  conspiracy,  and  a  postponement  refused 
until  they  could  procure  the  attendance  of  material  wit» 
nesses,  although  they  showed  due  diligence,  the  court 
granted  a  new  trial.  The  counsel  for  the  defendants  had 
been  asked  to  state  what  their  witness  would  prove,  and 
upon  the  district  attorney's  ofSsring  to  enter  into  a  stipula* 
lion  to  admit,  the  witness  would  make  the  statement  as 
alleged,  if  present  and  sworn,  but,  not  the  truth  of  the  state^ 
ment,  the  court  below  had  insisted  upon  the  defendant's  ac- 
ceptance of  the  stipulation,  and  upon  their  refusal  had  put 
them  on  their  trial.  In  disposing  of  the  question,  Savctge^ 
Ch.  J.,  dehvered  the  opinion. — "  The  practice  of  requiring 
concessions  in  such  cases  is  novel,  and  I  apprehend  not 
well  calculated  to  iidvance  justice.  But  if  it  be  encouraged, 
it  seems  to  me  that  the  prosecutor  should  admit  all  that  the 
defendant  can  possibly  obtain  by  the  witness,  which  is  the 
truth  of  the  fects  proposed  to  be  proved.  Such  seems  tb 
have  been  the  opinion  of  this  court  in  Brill  v.  LQrd.(^) 
Though  this  is  comparing  small  things  with  great,  still  the 
principle  is  the  same.  The  defendant  before  the  justice  by 
his  oath  was  entitled  to  an  adjournment.  So  were  these 
defendants.  The  right  of  the  defendant  before  the  justice 
arose,  under  the  statute,  and  the  right  of  these  defendants^ 


(1)  7  Cowen,  369.  (2)  U  Johns.  Rep.  341, 
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bjr  Tiitiie  of  the  common  law.  Both  laws  are  of  equal 
oUigatioD.  When  the  defendants  here  and  before  the  jus- 
tice^  had  fay  their  affidavits,  brought  themselYes  within  the 
pioiisioDs  of  the  law,  there  was  no  more  discretion  in  the 
one  case  than  in  the  other.  The  discr^ion  of  both  was  a 
legal  discretion ;  the  very  same  discretion  which  we  are 
now  called  upon  to  exercise  in  deciding  the  present  mo- 
tion. Under  these  views  of  the  rights  of  the  parties,  and 
the  power  and  discretion  of  the  court,  1  feel  bound  to  say 
that  an  error  was  committed  in  compelling  the  defendants 
lo  accept  of  the  oflfered  stipulaticm ;  and  of  course,  that  a 
new  trial  nnist  be  gTanted."(l) 

And  if  the  defendant  have  rescMted  to  trick  or  fiand  to 
procure  his  acquittal,  the  verdict  will  be  set  aside.  In  op- 
position to  this,  it  has  been  said,  that  if  the  acquittal  in  an 
indictment  have  been  procured  fay  a  trick  or  firand  of  the 
defendant,  he  may  be  punished  for  the  trick  or  firand,  but 
that  the  court  cannot  grant  a  newtrial.(2) 

But  in  Beards  caseJ^S)  cited  above  firom  Salkdd,  it  was 
stated,  that  if  trick  could  be  shown,  it  would  avoid  the  ver- 
dict, in  a  case  of  perjury.  And  in  a  case  in  Sayer,  IZax  V. 
FStrzerJ^A)  a  new  trial  was  granted,  the  cause  having 
been  brought  on  by  surprise.  And  in  The  Queem  v. 
CakeJ(p)  the  acquittal  being  by  surprise  up(m  the  prosecu- 
tor, fcNT  want  of  notice,  it  being  brought  on  by  the  d^end- 
ant,  it  was  in  Michaelmas  term,  in  the  third  year  of  Queen 
Anne,  on  an  indictment  for  keeping  a  commcm  bawd^ 
house,  a  new  trial  was  granted.(6) 

And,  in  The  Queeit  v.  Sir  Jacob  Banksy(j)  who  was  in- 
at  the  quarter  sessions  for  an  assault  upcm  Mr.  Cul- 


(1)  Vide  1  Chit.  Cr.  Law,  490.    Ghra.  Prac.  246—248.    2  Aidu 
Prac  210.  (2)  6  Bac.  Abr.  675.  (3)  2  Salk.  646. 

(4)  Sayer,  90.        (5)  12  Mod.  9. 
(6)  Vide  1  Sliower,  396.     1  Leriiiz,  124.         (7)  11  Mod.  S3L 
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pepper,  which  was  removed  hither  by  the  prosecutor,  by 
certiorari  ;  the  prosecutor  not  carrying  it  cbwn  next 
assizes,  the  defendant  carried  it  down  and  tried  it,  and  was 
found  not  guilty.  It  was  moved  to  set  aside  the  trial,  there 
not  having  been  any  laches  in  the  prosecutor.  Holt,  Chief 
Justice,  said,  it  was  his  opinion,  that  where  a  prosecutor 
removes  an  indictment,  it  is  very  hard  the  defendant  should, 
nolens  volens,  carry  it  down  the  next  assizes  and  try  it, 
when,  perhaps,  the  prosecutor  cannot  be  ready  with  his 
evidences.  Suppose  it  was  for  treason  or  felony,  this  would 
put  the  queen  in  a  worse  case  than  any  subject.  Powell, 
Powys,  and  Chtddj  Justices,  agreed  to  what  Holt,  Chief 
Justice,  said ;  and  that  none  of  the'  precedents  quoted  by 
the  solicitor  general,  who  was  counsel  for  the  defendant, 
were  above  five  years  standing,  and  those  passed  sub  silen- 
tio.  So  all  were  of  opinion  that  a  new  trial  ought  to  be 
granted.(l) 

3.  In  hard  actions,  a  new  trial  will  not  be  granted,  espe- 
cially if  the  verdict  be  for  the  defendant,  although  against 
evidence.(2)  Nor  unless  some  rule  of  law  be  violated. 
Not  in  actions  ex  delicto. 

Smith  V.  Pra/mpton,{Z)  Case  for  negligently  keeping 
the  defendant's  fire,  by  which  plaintiffs  house  was  burnt  ; 
and,  after  verdict  for  the  defendant,  plaintiff  moved  for  a 
new  trial,  upon  a  suggestion  that  the  verdict  was  against 
evidence ;  and  he  argued,  that  though  it  was  a  severe  ac- 
tion, yet  all  actions  were  grounded  upon  reason.  The 
court,  after  having  considered  this  case  several  days,  re- 
aidved,  that  this  being  a  case  of  hardship,  and  the  jurors 
being  judges  of  the  &ct,  no  new  trial  should  be  granted ; 


(1)  Vide  2  Ld.  Raym.  1082.    2  Leonard,  110.    2  Salk.  652.    3 
Bun.  1462. 

(2)  2  Tidd,  916.    Gra.  Piac.  513.  (3)  1  Ld.  Raym.  62. 
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dmif^  EUtj  Chief  Jasdoe,  before  whom  it  was  tried,  was 
iKwirirfiwi  with  the  verdict(l) 

So  if  firand  is  impotable  to  the  plaintifEl  De  Wntz  t. 
Hemdrieks42)  The  plaintiff  had  proposed  to  raise  aloan 
fiv  the  Greeks,  in  arms  against  the  government  of  the  PMe. 
For  diis  purpose  he  lodged  with  the  defendant,  a  stock- 
iHoker,  an  instrament  which  was  allied  to  be  a  power  of 
atUMney,  signed  abroad  by  the  Exarch  of  Ravetma,  but 
whidi  turned  oat  to  have  lieen  fefaricated  in  London;  and 
llie  defendant,  at  his  request,  procaiei  to  be  engraved  eer « 
lain  scrip  reoeqpCs,  bearing  a  stanqx  Su^cimis  having 
arisen  as  to  the  accuracy  of  the  jriaintiff's  representatioDS, 
the  project  for  a  loan  feiled.  The  plaintiff*  sued  in  trover 
fer  the  papas,  and  the  jury  found  a  verdict  for  die  defend- 
ant The  plaintiff  moved  for  a  new  trial,  on  die  ground, 
diat  even  if  a  fraud  were  omtemplated,  it  did  not  deprive 
him  of  his  own  papers.  Besty  Ch.  J.,  who  tried  the  case 
— "  It  appeared  that  placards  had  been  stuck  up  in  the  city, 
alating  that  the  plaintiff  was  not  authorized  by  the  Gredc 
Ijpovemment  to  raise  any  money,  and  that  he  had  been  in- 
limned,  that  oa  account  of  what  was  stated  in  Aese  pla^ 
cards,  no  money  could  be  raised  for  him.  The  power  ci 
attorney,  which,  it  was  pretended,  was  sent  firom  Greece, 
was  proved  to  have  been  manu&ctured  in  this  country,  but 
by  whom  it  was  executed  did  not  appear.  1  tidd  the  jury, 
that  with  lesjp&d  to  the  power  of  attorney,  there  was  no 
evidence  that  any  instrument  of  that  description  had  ever 
eometo  the  hands  of  the  defendant ;  for,  by  power  of  at* 
ttxmeYj  in  the  declaration,  must  be  understood,  an  instra* 
mant  duly  executed  as  a  power  of  attorney.  I  farther  said, 
that  if  the  plaintiff  was  attempting  a  fraud  on  the  public, 
by  raising  money,  on  the  felse  pretence  of  pledging  tbe 


(1)  Bt  ride  2  Salk.  644. 648.  653.   5  Tenn  Rep.  4S0.  3  Tainit  1. 
(S)  t  Bing^uun,  314. 
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Greek  government  for  its  repayment,  and,  in  furtherance 
of  that  attempt,  dehvered  these  papers  to  the  defendant,  he 
could  maintain  no  action  to  recover  them  back.  The  jury, 
to  my  entire  satisfaction,  found  for  the  defendant."  The 
motion  was  denied. 

So,  if  a  fraudulent  defence,  and  verdict  for  plaintiff,  as 
in  Culver  v.  Aver f/.{l)  Action  on  the  case  for  &lse  and 
fraudulent  representations,  made  by  the  defendant  to  the 
plaintiff  in  a  sale  of  lands,  as  to  incumbrances.  The  jury 
gave  a  verdict  for  the  plaintiff,  which  the  defendant  moved 
to  set  aside.  Sutherland,  J. — "  The  finding  of  the  jury 
disposes  of  the  question  of  fraud.  They  have  pronounced 
the  defendant  guilty  of  the  false  and  fraudulent  representa- 
tions alleged  in  the  declaration,  and  that  they  were  made 
with  the  fraudulent  intent  to  deceive  and  injure  the  plain- 
tiff. A  verdict  must  be  most  clearly  and  manifestly  against 
evidence  to  justify  the  court,  in  an  action  Uke  this,  in  set- 
ting it  aside.  This  is  not  a  case  of  that  description.  What- 
efver  may  be  the  opinion  of  the  court  upon  the  strict  weight 
of  evidence,  as  it  appears  on  the  case,  the  jury,  whose  pro* 
yince  it  was  to  weigh  and  pass  upon  it,  and  who  saw  and 
heard  the  witnesses,  have  thought  the  preponderance  against 
the  defendant.  1  should  have  been  inclined  to  a  different 
conclusion  ;  but  the  jury  not  only  had  the  right,  but  were 
more  competent,  fairly  and  discreetly,  to  decide  the  ques- 
tion, than  we  are.    Their  decision  cannot  be  disturbed."(3) 

Nor  in  actions  for  crim,  can.,  fraud,  meUicious  prosecU" 
Han,  slander,  seduction,  nor  trespass,  as  has  been  already 
shown,  except  there  be  some  rule  of  law  violated.(3)  No^, 
although  there  may  have  been  a  departure  from  strict  law, 
if  the  verdict  be  for  the  defendant.(4) 


(1)  7  Wendell,  380.  (2)  Vide  ante,  288—301. 

(3)  Vide  supra,  Verdicts  against  Law,  326 — 334.    Against  Bvi* 
dence,  371 — 374.    And  for  Excessive  Damages,  410 — 437. 

(4)  Vide  supra,  353. 
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A  very  late  case  in  the  supreme  court  will  furnish  the 
only  additional  example  illustrative  of  the  general  rule, 
although  applicable  to  one  of  the  classes  of  hard  actions 
only.  Rundell  v.  Butler, {\)  Action  for  a  libel,  consisting 
of  some  doggerel  rhymes,  which  the  plaintiff  alleged  the 
defendant  had  caused  to  be  composed  and  published,  with 
intent  to  cause  it  to  be  believed,  that  the  plaintiff  had  be^ 
guilty  of  proposing  to  his  brother  Hardy ^  to  unite  with  him 
to  murder  their  brother  Jehuy  who  had  been  mujdered  ac- 
cordingly. The  defendant  pleaded  the  general  issue.  After 
proof  of  publication,  the  defendant  offered  to  prove,  in  miti- 
gation of  damages,  that  it  was  the  general  report,  that  the 
fiicts  contained  in  the  verses  declared  on,  were  as  therein 
stated.  The  plaintiff's  counsel  consented  that  such  evi- 
dence should  be  given.  The  jury  found  a  verdict  for  the 
defendant,  which  the  plaintiff  now  moved  to  set  aside,  on 
the  grounds  that  it  was  against  the  weij^t  of  evidence, 
and  that  the  judge  admitted  improper,  and  rejected  proper 
testimony.  By  the  court.  Savage,  Ch.  J. — "  The  puUi- 
cation  of  the  libel  was  proved,  and  I  am  inclined  to  think 
the  verdict  was  against  the  weight  of  evidence ;  but  I  do 
not  deem  it  necessary  to  analyze  the  testimony,  as  it  is  not 
of  course  that  a  new  trial  should  be  granted  in  this  case, 
although  the  verdict  be  against  the  weight  of  testimony. 
In  Jarvis  v.  Hatheway,{2)  it  was  held  by  this  court,  that 
in  penal  actions,  and  actions  for  libel  and  de&mation,  a 
new  trial  will  not  be  granted  to  the  plaintiff,  unless  some 
rule  of  law  has  been  violated  in  the  admission  or  rejection 
of  testimony,  or  in  expounding  the  law  to  the  jury."  The 
learned  judge  having  noticed  the  introduction  of  proof  of 
a  general  report,  that  the  facts  were  as  contained  in  the 
libel,  and  the  acquiescence  of  the  plaintiff's  counsel,  pro- 
ceeds— "Assuming,  therefore,  what  was  conceded  by  the 


(1)  10  Wendell,  119.  (2)  3  Johns.  Rep.  180. 
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plaintiffs  counsel,  that  reports  were  admissible,  char^rmg 
the  plaintiff  with  the  crime  imputed  in  the  hbel,  the  evi- 
dence offered  was  proper.  If  a  defence  of  this  kind  was 
admissible  in  mitigation,  any  reports  of  the  same  charac- 
ter were  proper,  and  would  mitigate  in  proportion  as  they 
approached  a  justification.  The  reports  proved,  and  the 
fitcts  stated  by  the  witnesses,  would  not  sustain  a  charge  of 
murder,  but  they  were  such  as  would  only  have  warranted 
a  verdict  for  nominal  damages.  There  was  no  error  of  the 
judge,  therefore,  in  the  admission  of  testimony,  under  the 
law  of  the  case,  as  agreed  by  the  parties. — The  cause  was 
fairly  submitted  to  the  jury,  and  the  only  error  they  com- 
mitted, was  returning  a  verdict  jfbr  the  defendant,  instead 
of  finding  a  verdict  for  the  plaintiff,  with  nominal  dama- 
ges. A  new  trial  ought  not  to  be  granted,  under  such  cir- 
cumstances."(l) 

In  all  cases  of  this  kind,  the  hardship  of  the  defendant  on 
the  one  hand,  and  the  almost  boundless  latitude  given  to 
the  jury  on  the  other,  unite  in  controlling  and  retaining  the 
verdict,  whether  mitigating  the  damages,  or  directing  an 
entire  acquittal,  against  the  strict  right  of  the  case.  The 
rigid  application  of  the  rule  must,  in  some  instances,  work 
injustice  to  the  plaintiff,  but  they  are  of  minor  considera- 
tion, compared  with  the  flood  of  evils  that  must  deluge  the 
practice,  were  the  courts  to  adopt  a  different  course.  This, 
however,  ought,  in  justice,  to  be  confined  to  cases  where 
the  defendant  puts  himself  upon  the  general  issue.  There 
the  verdict,  while  it  acquits  the  defendant,  throws  no 
odium  upon  the  plaintiff;  and  althoughhe  may  have  suffered 
in  his  feehngs  and  his  hopes,  yet  he  has  lost  nothing  in 
point  of  character.  But  it  is  entirely  different  where  the^ 
defendant  puts  himself  upon  his  justification.  In  that  case 
the  hardship  changes  sides,  and  an  unrighteous  verdict  not 


(1)  Vide  supra,  347—350,  and  401-404. 
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only  defeats  the  just  expectations  of  the  plaintifi^  bat  fiuleos 
upon  him  a  lasting  injury.  Here  the  equity  of  the  rule  is 
with  the  plaintiff,  and  all  the  reasoning  urged  on  behalf  <tf 
a  defendant,  under  other  circumstances,  is  strictly  iq^ 
cable  to  him.  And  yet  the  distinction,  though  manifest, 
does  not  appear  to  have  found  its  way  into  the  practice,  so 
strongly  marked  as  to  give  the  benefit  of  the  rule^  with  all 
the  weight  of  a  well  settled  principle,  to  the  plaintifil  Hie 
defendant,  by  a  train  of  decisions  and  a  long  course  of 
practice,  stands  out  in  bold  relief;  while  the  plaintiff  is 
wholly  overlooked.  He  must  be  contented,  therefore,  in 
the  present  state  of  the  practice,  to  put  himself  upon  the 
general  undefined  discretion  of  the  court,  and  to  encounter 
the  prejudice  of  a  rule  amplified  by  construction  into  a 
shield  for  the  protection  of  the  defendant,  by  fer  too  broad 
for  a  due  administration  of  justice. 

4.  In  penal  actions,  unless  there  be  some  palpable  viola- 
tioa  of  law,  the  verdict  will  not  be  set  aside,  if  for  the  de- 
fendant.   Thus, 

In  Seymour  v.  Day.{\)  The  action  was  for  the  penalty 
in  killing  a  hare,  not  being  qualified ;  and  the  jury  found 
for  the  defendant,  contrary  to  the  direction  of  the  JQ^[e. 
But  the  court  refused  a  new  trial,  sapngit  had  never  been 
carried  so  far  as  a  penal  action. 

Philips,  qui  tarn,  v.  ScuUard.{2)  An  action  brought 
for  £50  penalty,  for  selling  half  a  pint  of  cherry  brandy. 
The  feet  was  proved,  upon  the  trial,  to  be  done  by  defend- 
ant's wife ;  but  several  circumstances  appeared  to  show, 
that  she  was  unwarily  drawn  in  by  felse  pretence.  Lord 
Chief  Justice  Eyre,  who  tried  the  cause,  directed  the  jury 
to  find  for  the  plaintiff,  but  they  found  for  defendant,  con- 
trary to  evidence.    Belfield  moved  for  a  new  trial,  and  a 


(1)  2  Str.  899.  (2)  Barnes,  435. 
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rule  nisi  causa  was  granted,  but  was  afterwards  discharged 
upon  showing  cause,  the  action  being  hard,  and  the  case 
haying  been  represented  to  the  commissioners  of  excise, 
who  refused  to  direct  a  prosecution. 

So,  in  JervaiSf  qui  tarn,  v.  Hally{l)  upon  the  game  act, 
for  kilUng  a  hare.  Verdict  for  defendant,  and  motion  for 
a  new  trial,  because  the  judge  who  tried  the  cause  refused 
to  admit  a  person  to  be  a  witness,  who  was  a  parishioner  of 
the  same  parish  whei*e  the  hare  was  killed.  But  Liee,  Ch. 
J.,  said  he  did  not  remember  that  ever  a  new  trial  had  been 
granted  in  the  case  of  a  penal  action,  and  so,  Per  Curiam^ 
the  motion  was  refused. 

So,  in  Mattison,  quitaniyV.  Allanson,{2)3n  action  brought 
upmi  the  statute  against  horse-racing,  for  the  penalty,  and 
verdict  for  defendant  contrary  to  evidence ;  and  the  court  de- 
nied a  new  trial,  there  being  no  proof  of  any  misbehaviour 
in  the  defendant,  or  tampering  with  the  jury.  It  was  said, 
this  was  within  the  reason  of  cases  in  the  exchequer, 
where  verdicts  for  defendants  are  never  set  aside  lEbr  penal- 
ties in  the  case  of  duties,  and  this  is  excepted  out  of  the  sta-* 
tute  of  jeofails,  as  much  as  indictments. 

And,  in  Fiichj  qui  tarn,  v.  Nunn,{3)  This  was  an  action 
brought  on  one  of  the  penal  statutes,  made  to  preserve  the 
game,  wherein  the  defendant  obtained  a  verdict.  Plaintiff 
Qiovedfor  a  new  trial,  and  the  judge,  before  whom  the  cause 
was  tried,  reported  the  verdict  to  be  contrary  to  evidence. 
Notwithstanding  which,  the  rule  to  show  cause  why  a  new 
trial  should  not  be  had,  on  payment  of  costs,  was  dis- 
charged ;  because  no  instance  could  be  shown  where,  in 
an  action  on  a  penal  statute,  in  which  a  verdict  was  found 
for  defendant,  anew  trial  had  ever  been  granted. 

So,  also,  in  Robinson^  qivi  tarn,  v.  Ijequ€siie.{4)  Upon  an 


(1)  1  Wils.  17.  (2)  2  Str.  1238. 

(3)  Bamet,  466.  (4)  Bunbury,  253. 
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inibniiatioD  of  seiziiie  of  Jesnifs  burk.  oo  the  stitote  t» 
imaduknt  ezpOTtatioD  of  Jesuit  s  buk,  two  casks  out  of 
sx  bemf  dost.  There  was  a  Teidict  fiw  the  defendant,  and 
now  a  mocioQ  was  made  tor  a  new  ciiaL  But,  Per  Mam 
Omriatm,  it  was  denied :  however,  it  seemed  to  be  admitted 
in  a  case  of  this  nature,  a  new  trial  migfat  be  granted,  if  the 
fact  would  have  admitted  of  it,  and  the  ooonsel  fin*  the 

« 

plaintiff  were  prepared  with  precedents,  if  they  had  been 
cmDed  for.  to  that  porpoae^l) 

In  Egnereau  t.  BennHiJ(2)  an  action  upon  the  statnte 
against  bribery,  there  was  a  Terdict  far  the  defendant 
Porster  moved  for  a  new  trial,  as  being  against  eridenoe. 
Bnt,  Per  Udam  Curiam. — "  We  never  grant  new  trnis  in 
actions  on  penal  laws,  and  it  has  he&a  so  hdd  for  more 
than  fifty  years  past''(3) 

So,  in  BoHsien  v.  EUeridgejJi)  where  the  verdict  was 
for  the  defendant,  in  an  action  against  a  postmaster,  for 
penalties.  Raine  moved  to  set  aside  the  verdict,  and  have 
a  new  trial.  He  admitted  the  general  rule,  that  where  the 
defendant  has  obtained  a  verdict  in  a  penal  action,  a  new 
trial  will  not  be  granted ;  but  this  case  was  attended  with 
particular  circumstances.  The  conduct  of  the  jury  may 
be  more  outrageous  and  mischievous  than  the  judged  mis-^ 
direction ;  and  it  is  not  laid  down  generally  and  exclusively, 
thata  new  trial  will  be  granted  in  no  case,  excepil  for  anus- 
direction.  The  court  had  never  said  that  a  new  tiial 
should  not  be  granted,  for  such  an  error  as  that  of  which 
the  jury  had  been  guilty.  He  was  about  to  enter  upon  tbe 
fiicts,  but  Abbott,  Ch.  J.,  said  that  there  was  a  preliminary 
objection,  which  should  be  disposed  of  first  He  rderred 
to  Brook  v.  Middletony{5)  and  observed,  that  the  doctrine 


(1)  Vide  supra,  334.  (2)  3  Wils.  59. 

(3)  Et  vide  10  East,  26a  (4)  2  Chitty'a  Rep.  273. 

(5)  1  Campb.  450. 
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held  in  that  case  had  not  been  adopted  without  considera- 
tion. Without  saying  that  the  hands  of  the  court  are  in 
all  cases  tied  down,  his  lordship  added,  that  the  court  will 
not  interfere,  without  express  proof  of  misconduct  in  the 
jury. 

In  Comfort  v.  Th(ympson^{\)  the  rule  was  recognised 
in  an  action  for  a  penalty  before  a  justice.  It  was  held, 
that  where  a  verdict  is  found,  and  judgment  given  for  the 
defendant,  the  court  will  not  reverse  the  judgment,  because 
the  verdict  was  clearly  against  evidence,  there  being  no 
irregularity  alleged. 

So  in  Steely  quiiamy  v.  Roach,{2)  Information  filed  on 
the  revenue  laws,  and  verdict  for  the  defendant.  A  mo- 
tion was  afterwards  made  for  a  new  trial ;  but  the  court, 
ailer  full  argument,  discharged  the  rule,  upon  the  ground 
of  this  being  a  qui  tarn,  or  penal  action,  in  which  the  court 
will  seldom  grant  a  new  trial,  as  this  kind  of  penal  ac- 
tions was  considered  hard  and  rigorous. 

5.  The  same  rule  extends  to  cases  in  their  nature  penal, 
whether  the  forms  of  proceedings  be  by  action  or  indict- 
ment, as  in  the  case  of  not  repairing  a  highway. 

Rex  V.  Parish  of  Silverton.{3)  Indictment  for  not  re- 
pairing the  highway,  and  a  verdict  for  the  parish.  It  was 
now  moved  for  a  new  trial,  for  misdirection,  or  overruling 
evidence  at  the  trial,  by  reason  whereof  the  parish  were 
unduly  acquitted.  Per  Curiam. — "This  is  a  criminal 
case ;  and  new  trials  are  never  allowed,  where  the  defend- 
ant is  acquitted,  in  a  criminal  case.  So,  also,  it  is  in  qui 
tam%  and  informations  in  nature  of  quo  warranto'sy 

So  in  Rex  v.  Edwards,{4)  A  motion,  in  a  criminal 
case,  was  put  off,  till  the  vahdity  of  a  rate  should  be  tried 


(1)  10  Johns.  Rep.  101.    Supra,  p.  397.  (2)  1  Bay,  63. 

(3)  1  Wih.  298.  (4)  4  Bun.  2267. 
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in  a  feigned  issue, ''  whether  it  was  an  equal  or  partial  one." 
A  verdict  having  passed  for  the  defendant  upon  the  iaBae^ 
Dunning  moved  for  a  new  trial,  the  verdict  having  been 
given  contrary  to  evidence.  But  the  court  were  dear 
against  granting  the  motion,  because  it  was  within  the 
same  reason  as  if  it  had  been  in  a  criminal  prosecutiim ; 
&r,  as  this  issue  was  directed  in  order  to  know  whether 
this  was  an  illegal  and  partial  rate ;  if  it  had  been  found  to 
be  partial,  the.  consequence  would  have  been,  either  an 
attachment  or  an  information.  It  was  just  the  same  thing 
as  if  it  had  been  a  verdict  found  for  the  defendant,  upon 
an  information ;  and  if  it  had  been  upon  an  informatioii, 
die  court  would  not  have  set  aside  the  verdict,  and  granted 
a  new  trial,  although  the  acquittal  had  been  contrary  to  the 
weight  of  the  evidence. 

So,  a  new  trial  was  refused  in  The  King  v.  /2eyfiett.(l) 
This  was  an  indictment  for  the  non-repair  of  the  fences  of 
a  church-yard,  which  it  was  alleged  that  the  vicar  had  been 
immemorially  bound  to  repair ;  by  means  of  which,  swine 
and  other  cattle  broke  in  and  rooted  up  the  tombstones,  and 
dirtied  the  porch  of  the  church  and  the  paths  leading  to 
it,  to  the  nuisance  of  the  inhabitants  of  the  parish.  At  the 
trial,  there  was  a  verdict  for  the  defendant,  which  Marryai 
moved  to  set  aside,  and  to  have  a  new  trial,  upon  the  ground 
that  the  verdict  was  against  all  the  evidence.  He  ad^tted, 
however,  that  he  had  not  been  able  to  find  any  precedent, 
where  the  court  had  granted  a  new  trial  in  case  of  a  mis- 
demeanor, where  the  verdict  was  for  the  defendant ;  but 
he  contended,  that  this  was  in  effect  only  a  trial  of  a  civil  . 
right,  namely,  the  liability  to  repair,  though  in  the  form  of 
an  indictment,  there  being  no  other  mode  of  trying  the 
light  in  a  case  of  this  sort.  But,  per  Lord  Ellenbaraugkt 
Ch.  J. — ^'  It  is  very  clear,  that  you  may  indict  the  defend* 


(1)  6  East,  315. 
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ant  again,  if  the  fences  have  continued  out  of  repair  since 
the  last  indictment ;  and  that  is  much  better  than  for  us, 
in  a  case  of  such  minor  consequence,  to  make  a  precedent 
of  so  much  importance,  which  may  affect  other  caseft  of 
misdemeanors." 

And  in  Rex  v.  Mann,{l)  a  new  trial  was  refused,  after 
Terdict  for  defendant,  upon  not  guilty  to  an  indictment  for 
a  nuisance  to  a  highway.  And,  per  Lord  EHenbcrough, 
Ch.  J. — <'  Unless  you  can  point  out  some  distinction  be- 
tween the  case  of  nuisance  and  other  criminal  cases,  the 
general  rule  is,  that  we  do  not  grant  a  new  trial  upon  an 
indictment  for  a  misdemeanor,  where  a  verdict  has  passed 
for  the  defendant  upon  the  merits.  This  is,  to  be  sure,  in 
die  nature  of  a  remedy  for  a  civil  right ;  yet  it  is,  in  form, 
a  criminal  proceeding,  and  may  subject  the  defendant  to 
be  punished  criminally."  And  his  lordship  referred  to 
Rex  V.  Rej/nelL{2) 

In  cases  of  quo  warranto,  it  was  at  one  time  doubted, 
whether  the  court  could  interfere,  and  in  The  King  v. 
Benn^t,{3)  argued  before  all  the  judges  of  England,  they 
stood  equally  divided  on  that  question. 

The  case  of  Rex  v.  Bell,{^)  went  oflF  upon  another  point. 
It  was  an  information,  in  nature  of  a  quo  warranto,  brought 
against  the  defendant,  to  show  by  what  authority  he  claim- 
ed to  be  a  common-council-man  of  Marlborough ;  and  there 
was  a  verdict  for  the  defendant.  The  prosecutor  moved 
for  a  new  trial,  as  being  a  verdict  against  evidence,  and 
referred  to  the  report  of  the  judge,  and  insisted  he  was  not 
too  late,  there  being  no  judgment  yet  signed.  But  the 
court  would  not  suffer  the  merits  of  the  motion  to  be  gone 
into,  on  account  of  the  length  of  time  since  the  verdict,  it 


(1)  4  Maule  &  Sel.  337.  (2)  6  East,  315. 

(3)  1  Str.  101.  (4)  i  Str.  M5. 
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being  possible  that  many  men's  rights  might  depend  on  the 
validity  of  this  man's  vote,  which  the  corporation  was 
bound  to  admit,  after  a  verdict  establishing  his  right ;  and 
it  would  be  much  less  mischief  to  let  this  verdict  stand, 
supposing  it  to  be  wrong,  than  introduce  a  general  incon- 
venience. 

But  in  Rex  v.  Prancis^{l)  a  verdict  havipg  been  found 
for  the  defendant,  in  a  quo  warranto  information^  to  show 
by  what  authority  he  claimed  the  office  of  alderman  of 
Cambridge,  a  new  trial  was  moved  for,  on  the  ground 
that  the  verdict  had  been  given  against  the  weight  of  evi- 
dence. The  court  granted  a  new  trial,  saying,  that  of  late 
years  a  quo  warranto  information  had  been  considered 
merely  in  the  nature  of  a  civil  proceeding,  and  that  there 
were  several  instances  since  the  case  in  Strange,  in  which 
a  new  trial  had  been  granted.(2) 

Another  exception  to  the  rule  in  England,  is  illustrated 
in  Lord  Selsea  v.  PoweU,{3)  being  an  action  of  debt  on 
the  statute,  for  not  setting  out  tithes,  on  the  ground  that, 
although  prosecuted  as  a  penal  action,  it  is  founded  on  an 
act  intended  to  be  remedial. 

6.  But  in  penal,  and  even  criminal  actions,  if  the  convic- 
tion be  against  law,  or  the  direction  of  the  judge,  being 
conformable  to  law,  a  new  trial  will  be  granted.(4)   Thus, 

In  WUsofi  V.  Rastall.{5)  An  action  on  the  bribery  act, 
and  verdict  for  defendant.  Upon  an  application  for  a  new 
trial,  it  was  at  first  doubted  by  the  court  whether  there  was 
any  instance  of  a  new  trial  having  been  granted  on  a  penal 
action,  where  the  defendant  had  a  verdict.    But  after  a 


(1)  2  Term  Rep.  484.  (2)  Et  vide  1  Term  Rep.  575* 

(3)  6  Taunt.  297.  (4)  Vide  supra,  334. 

(5)  4  Tem  Rep.  753.    Supra,  263.  396. 
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very  full  examination  of  the  question,  aided  by  an  elabo- 
rate argument,  the  court  made  the  rule  absolute.  In  deli- 
vering his  opinion,  Buller^  J.,  takes  occasion  to  remark 
upon  the  case  of  Jervois  v.  HalL{\)  "  Then  as  to  the  other 
ground,  I  know  of  no  case,  except  that  of  Jervois  v.  Hall^ 
in  which  the  court  has  ever  refused  to  grant  a  new  trial, 
which  was  moved  for  on  account  of  the  misdirection  or 
mistake  of  the  judge.  And  the  note  of  that  case  in  1  Wil- 
son, is  much  too  loose  to  be  relied  on.  It  is  not  stated 
whether  or  not  the  court  even  granted  a  rule  to  show  cause; 
at  all  events  the  question  was  not  agitated,  whether  the 
witness  who  was  rejected  at  the  trial,  might  or  might  not 
be  examined.  I  think  that  the  witness  there  was  properly 
rejected,  because  he  was  interested.  But  if  the  court  pro- 
ceeded on  the  ground  that  the  witness  was  a  competent 
witnesa,  and  yet  refused  to  grant  a  new  trial,  I  think  the 
case  itself  is  not  law."(2) 

And  held  in  Calcraft  v.  GUhhs^i^)  cited  above,  that  a 
new  trial'  may  be  granted  after  verdict  for  defendant  in  a 
penal  action,  if  the  jury  have  been  misdirected  in  point  of 
law.  The  question  arose  whether,  in  this  form  of  action, 
title  could  be  tried,  and  the  jury  having  found  against  the 
law,  the  court  directed  a  new  trial.  Per  Oraae,  J. — "  All 
that  the  courts  have  hitherto  said  upon  this  subject  is,  that 
if  there  be  a  &ir  colourable  title  in  the  party,  they  will  not 
suffer  it  to  be  tried  in  this  form  of  action.  But  were  we  to 
go  further,  and  declare  that,  because  a  defendant  acted 
bona  fide,  it  was  a  sufficient  excuse  in  this  action,  it  would 
operate  almost  as  a  total  repeal  of  the  statutes  inflicting 
these  penalties.    Therefore,  whether  the  defendant  acted 


(1)  1  Wila.  17. 

(2)  Vide  2  Barn.  <fc  Aid.  606.    17  Mass.  Rep.  514. 

(3)  5  Term  Rep.  19.    Sapra,  p.  265. 
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bona  fide  or  not,  if  he  had  no  colour  of  title,  it  could  never 
be  a  proper  consideration  to  be  left  to  the  jury ;  and  the  ver- 
dict which  proceeded  on  such  misdirection,  in  point  of  law, 
must  in  consequence  be  set  aside.(l) 


( 1)  Et  Tide  8  Price,  301.    2  Bay.  466.    1  Camp.  450,  et  in  natU. 


CHAPTER  XV. 

AFTER    TWO   TRIALS    AND   TRIALS    AT    BAR* 

The  same  principles  of  justice,  which  require  there 
shall  be  a  second  trial,  will  sometimes  render  it  necessary 
to  have  a  third,  or  more.  Whatever  opinion  may  have 
been  formerly  held  on  this  subject,  it  is  now  well  settledy 
that  the  power  and  discretion  of  the  courts  extend  to  all 
instances  of  unjust  verdicts,  whether  they  are  rendered  for 
the  first,  second  or  third  time,  or  ofiener,  in  the  same  cause. 
This  power,  courts  are  inclined  to  exercise  with  great  cau- 
tion, for  if  used  too  freely,  it  would  virtually  supersede  the 
trial  by  jury,  the  only  difficulty  to  be  encountered  in  appU* 
cations  of  this  kind.  The  granting  or  refusing  the  motion, 
when  there  has  been  more  than  one  verdict,  is  so  entirely 
a  matter  of  discretion,  that  nothing  deserving  the  name  of 
general  rules,  can  be  adduced.  The  only  principle  of  uni- 
versal application  is,  that  new  trials  will  be  granted,  with- 
out  reference  to  their  number,  so  long  as  substantial  justice 
may  demand  it,  or  rather  so  long  as  it  may  be  necessary  to 
defeat  manifest  injustice.  Should  unprincipled  jurors,  there- 
fore, find  palpably  in  the  face  of  evidence,  or  in  defiance  o( 
the  law,  the  court  has  the  power,  and  will  exercise  it,  lo 
control  and  avoid  their  perverse  verdicts,  until  a  result 
shall  have  been  produced,  conformable  to  justice  and  right 
reason  ;  a  power  which  no  lover  of  justice  would  wish  to 
see  crippled  or  narrowed,  and  without  which,  verdicts,  in 
numberless  instances,  in  civil  actions  at  least,  would  most 
signally  trample  upon  justice.    But  although  no  rule  can 
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be  supplied,  adequate  to  every  emergency,  there  are  prece- 
dents even  here,  tending  to  regulate  the  discretion  of  the 
court,  in  most  cases  that  are  likely  to  happen. 

These  may  be  adduced  and  illustrated,  whether  they  ap- 
ply to  cases  tried  at  bar^  or  cases  tried  more  than  once  by 
jurors  at  nisi  prius, 

I.  It  was  formerly  held,  that  after  a  trial  at  bar,  a  new 
trial  would  not  be  granted  ;  but  the  modem  practice  knows 
no  distinction,  in  this  particular,  between  trials  at  bar  and 
at  nisi  prius.  They  will,  in  either  case,  be  granted  or 
refused  a  second  time,  for  the  same  reasons.(l) 

Thus,  in  Gay  v.  Cross,{2)  The  plaintiff  brought  an  ac- 
tion on  the  case  for  a  false  return  to  a  mandamus,  to  swear 
him  common-council-man.  By  charter,  the  manner  of  their 
election  was  chalked  out ;  and  a  usage  was  given  in  evi- 
dence, to  a  jury  at  the  bar,  that  the  election  had  gone  quite 
contrary.  The  counsel,  on  both  sides,  consented  to  have  it 
found  specially,  and  to  have  it  determined  by  the  court, 
whether  such  a  by-law,  and  a  long  usage  pursuant  to  it, 
could  alter  the  direction,  or  rather,  annihilate  the  direction 
of  the  charter.  The  jury,  having  given  their  verdict  in 
private  over  night,  said  that  they  had  found  the  matter 
specially ;  and  the  next  day,  in  court,  deUvered  their  ver- 
dict for  the  defendant  generally,  and  would  give  no  reaaon 
for  it,  nor  be  moved  to  depart  from  it.  The  court  were 
very  much  dissatisfied  with  the  jury ;  and  HoU,  Chief  Jus- 
tice, said  he  never  had  known  the  like,  suid  that  he  would 
have  but  litde  value  for  the  verdict  of  a  jury  that  wouM 
not,  at  a  judge's  desire,  declare  the  reason  which  had  in- 
duced them.  That  as  the  judge's  pubUcly  declare  the 
reasons  of  their  judgments,  and  thereby  expose  themselves 
to  the  censures  of  all  that  be  learned  in  the  law,  and  yet 


(1)  2  Jones,  225.    Carth.  507.  (2)  7  Mod.  37, 
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there  is  no  law  obliges  them  to  it,  but  it  is  for  public  satis- 
faction ;  so  the  jury  ought,  for  the  same  reason,  to  declare 
the  reason  of  their  verdict,  when  required  by  the  court. 
Tet,  notwitlistanding  all  this,  it  being  a  trial  at  bar,  the 
court  would  not  grant  a  new  trial. 

In  Fenwick  v.  Lady  Gfrosvcnor,{l)  in  ejectment.  After 
a  trial  at  bar,  a  new  trial  was  moved  for,  on  affidavits  that 
several  witnesses  absented  themselves  in  Holland,  by  reason 
of  a  report  spread  abroad  there,  that  one  of  the  defendants' 
witnesses  was  confined  by  imprisonment ;  but  it  was  de- 
nied, because  it  did  not  appear  that  the  plaintiff  did  spread 
it,  or  occasion  the  spreading  of  it.  The  court  was  dissa- 
tisfied with  the  verdict,  but  cited  Crosses  case,  for  a  false 
return  of  a  mandamus,  tried  at  bar ;  and  by  consent  of  all 
sides,  one  point  was  to  be  found  specially,  yet  the  jury  found 
a  general  verdict,  and  the  court  would  not  grant  a  new 
trial,  saying,  "  It  has  never  been  done  here,  but  upon  issues 
out  of  chancery,  which,  being  only  to  satisfy  the  conscience 
of  the  chancellor,  arc  not  stricti  juris J\2) 

But,  in  Bright  v.  Ef/n<m.{3)  Lord  Mansfield  observes 
— "Of  late  years,  new  trials  have  been  granted,  not  only 
after  trials  at  nisi  prius,  but  also  after  trials  at  bar.  And 
it  is  at  least  equally  reasonable  to  do  it,  after  trials  at  bar, 
as  after  trials  at  nisi  priusy  if  the  justice  of  the  case  de- 
mands it ;  or,  indeed,  rather  more  so,  as  the  latter  must  be 
done  upon  what  could  have  actually  and  personally  appear- 
ed to  a  single  judge  only,  whereas  the  former  is  grounded 
up9n  what  must  have  manifestly  and  fiilly  appeared  to  the 
whole  court." 

In  Sir  Christopher  Musgrave  v.  Nevins<m.{4t)  The 
corporation  were  all  invited  to  a  treat,  when  one  of  the 


(1)  Vide  Holt,  703.    2  Salk.  650.    7  Mod.  156. 

(2)  Et  vide  Ibid.  70.  121.    1  Salk.  268.    Holt,  265. 

(3)  1  Burr.  390,  ut  mpra,  342. 

(4)  1  Str.  584.    S.  C.  Ld.  Raym.  1358. 
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aldermen  desired  leave  to  resign  ;  upon  which,  his  resigna- 
tion was  taken,  and  the  plaintiff,  at  the  same  time,  chosen 
and  sworn  in.  On  a  trial  at  bar,  the  jury  found  it  a  good 
election ;  and  the  court  granted  a  new  trial,  it  being  fraudu- 
lent, and  it  appearing  one  of  the  members  was  not  there 
till  after  the  election,  and  there  was  no  summons  to  meet  to 
do  such  a  corporate  act,  that  the  members  might  come  pre- 
pared. The  meeting,  likewise,  was  not  in  the  Moothall,  bat 
at  a  tavern,  and  it  was  a  plain  surprise.  As  to  the  point 
of  its  being  a  trial  at  bar,  the  court  made  no  difficulty  of 
that ;  since  the  case  of  Bewdly,  and  another  of  Sir  Jasepk 
Tyley  v.  Roberts^  in  C.  B.,  where,  on  a  trial  at  bar,  whether 
compos  or  non  compos,  the  jury  found  against  the  weight 
of  the  evidence,  and  there  was  a  new  trial.  The  court 
added,  the  case  in  Stilesj{l)  which  is  the  first  new  trial  in 
print,  was  after  a  trial  at  bar ;  and  in  the  case  of  an  alder- 
man of  Derby,  who  was  afterwards  ousted  upon  a  fuo 
%oarranto.  Et  per  Raym^nid,  Judge. — "  My  Lord  Chief 
Justice  Holt  used  to  say,  he  was  of  opinion,  that  the  prac- 
tice of  granting  new  trials  was  much  ancienter  than  the 
case  in  Stiles ;  since  we  meet  with  challenges,  that  the 
party  was  sworn  on  the  former  trial,  and,  therefore,  onght 
not  to  be  a  juror  again."    And  new  trial  granted.(2) 

And  in  Chamhers  v.  Robinson^i^)  where,  in  an  action 
for  a  malicious  prosecution  of  an  indictment  for  perjury,  it 
appeared  the  perjury  was  ill  assigned,  so  that  the  now 
plaintiff  could  not  have  been  convicted,  and  he  was  acquit- 
ted without  examination  of  witnesses.  The  jury  found 
for  the  plaintiff,  £1000  damages.  The  defendant  had  a 
new  trial,  by  reason  of  excessive  damages,  and  the  second 
jury  found  the  same  amount  as  the  first.    The  defendant 


(1)  Wood  V.  Ounaton,  Styles,  466. 

(2)  Vide  2  Salk.  648.    King  r.  Foster,  T.  Jones,  224. 

(3)  1  Str.  691.    Supra,  p.  444. 
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again  applied  to  the  court  for  relief,  and  was  answered 
that  he  could  not  have  another  trial,  and  the  rule  was  dis- 
charged. 

So,  in  Smith  v.  Parkhurst.{\)  Upon  a  trial  at  bar  in 
ejectment,  the  parties  agreed  to  a  special  verdict,  as  to  a 
point  of  law  arising  upon  a  family  settlement.  But  there 
being  a  question  of  fact,  in  which  they  did  not  agree,  that 
was  left  to  the  jury,  who  found  it  for  the  plaintiff,  against 
the  weight  of  the  evidence.  The  defendant  moved  for  a 
new  trial,  and  three  objections  were  made :  1.  That  it  was 
after  a  trial  at  bar ;  2.  That  it  was  in  the  case  of  a  special 
verdict ;  and  3.  That  it  v/as  in  ejectment.  These  points 
were  solemnly  argued  at  the  bar,  and  the  court  took  time 
to  consider  of  them.  And  as  to  the  first,  the  court  held, 
that  in  the  case  of  a  verdict  against  evidence,  its  being  a 
trial  at  bar  was  no  objection  to  a  new  trial,  which  had 
been  granted  in  the  case  of  Bewdly,  and  in  the  case  of  Sir 
Christopher  Musgrave  v.  Nevinsan.  And  they  made  the 
rule  absolute. 

"With  us,  in  the  State  of  New- York,  where  the  judges  of 
the  supreme  court  sit  only  in  bank,  and  other  judges  are 
appointed  to  hold  sittings  at  nisi  prius,  such  a  distincticm 
as  that  contained  in  the  rule  can  hardly  be  said  to  exist. 
The  court,  however,  is  not  therefore  divested  of  the  power. 
Although,  by  the  practice,  its  judges  have  ceased  to  travel 
the  circuit,  they  may,  and  sometimes  do,  for  special  causes, 
order  trials  at  bar. 

2.  After  two  concurring  verdicts,  the  court  will  not  grant 
a  new  trial,  if  the  question  to  be  tried  wholly  depend  upon 
matters  of  fact,  and  no  rule  of  law  violated,  although  the 
verdict  be  against  the  weight  of  evidence.(2) 

Thus,  in  an  Ananymatis  case,(3)  Holij  Ch.  J. — "When 


(1)  2  Str.  1105.  (2)  Sapra,  p.  380.  (3)  11  Mod.  1. 
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a  trial  has  been  twice  had  on  the  same  issue,  and  both  ver- 
dicts agree,  it  would  be  unreasonable  to  grant  a  new  trial" 

So,  in  Swinnerton  v.  Marquis  of  Stafford,{\)  Although 
the  evidence  was  conflicting,  new  trial  refused.  A  third 
trial  was  moved  for  by  the  plaintiff,  on  the  ground  that  the 
verdict  had  been  found  a  second  time  for  the  defendant, 
against  evidence.  Mansfield^  Ch.  J. — ^'  I  think  it  is  im- 
possible, in  this  case,  to  grant  you  a  rule.  Upon  the  last 
occasion,  we  went  as  far  as  we  could  go,  because  it  was  an 
important  case,  and  decided  the  right  to  the  inheritance  of 
this  land,  which  was  to  be  assigned  in  heu  of  common. 
On  the  former  trial,  Williams^  sergecmt,  strongly  insisted 
to  the  jury,  on  the  grant  of  common,  to  the  priority  ot 
Staney  whose  property  afterwards  came  to  Lord  Stafford, 
and  we  thought  it  might  have  prejudiced  the  minds  of  the 
jury,  though  it  was  rejected.  If  it  had  been  evidence,  it 
would  have  been  decisive  of  the  matter ;  but  we  thought 
the  cause  not  sufficiently  understood,  and  sent  it  to  a  new 
trial.  The  jury,  who  are  the  competent  judges,  have  again 
had  the  case  before  them,  and  have  decided  it.  Even  i^ 
on  nicely  scrutinizing  all  the  evidence,  we  had  a  doubt 
whether  the  verdict  was  right,  it  could  be  never  right  for 
us  to  make  no  weight  of  two  verdicts  of  a  jury,  in  order 
to  take  the  chance  of  a  third." 

So,  in  Talcot  v.  The  Commercial  Insurance  Company^ 
and  also  the  Marine  Insurance  Company, [2)  There  were 
two  causes,  and  the  court  had  granted  new  trials  in  each,  con- 
sidering the  verdicts  as  against  evidence,  as  to  the  fact  of 
seaworthiness.  The  causes  having  been  again  tried,  ver- 
dicts were  a  second  time  found  for  the  plaintiff.  On  the 
second  trial,  the  only  additional  evidence,  on  the  part  of 
the  plaintiff,  was,  that  the  vessel,  in  going  down  Connecti- 
cut  river,  struck  on  a  bar  of  sand,  so  as  slightly  to  in^iede 


(1)  3  Taunt.  232.  (2)  2  Johns.  Rep.  457. 
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her  course.  A  motion  was  now  made  for  another  new 
trial.  But,  Per  Curiam, — "  Here  have  been  two  trials  in 
each  of  these  causes,  on  the  same  question  of  fact.  As  four 
different  juries  have  found  that  the  vessel  was  seaworthy, 
and  on  the  last  trial,  some  further  evidence  was  adduced  on 
the  part  of  the  plaintiff,  we  do  not  think  it  expedient  to  dis- 
turb the  verdict.     The  rule  must  be  denied."(l) 

And,  in  Fowler  v.  The  jEtna  Fire  Insurance  Cam- 
panf/.{2)  There  had  been  three  trials  in  this  case,  which 
was  on  a  policy,  arising  out  of  the  difficulty  occasioned  in 
affixing  a  meaning  to  a  clause  in  the  policy,  the  subject  of 
insurance,  "  a  two  story  frame  house  filled  in  with  brick." 
The  jury  rendered  a  verdict  for  the  plaintiff,  in  all  the 
trials,  which  was  chiefly  relied  on  in  a  motion  now  made 
to  set  aside  the  third  verdict,  and  grant  a  new  trial.  The 
court,  by  Sutherland,  J. — "  Two  new  trials  have  already 
been  granted  in  this  case ;  tliis  is  the  third  verdict  which 
the  plaintiff  have  had  in  their  favour.  When  the  case  first 
came  before  us,(3)  we  held  that  the  description  in  the  policy, 
of  the  house  which  contained  the  goods  insured,  as  a  frame 
house  filled  in  with  brick,  amounted  to  a  warranty  that  it 
was  a  house  answering  that  description,  and  that  the  plain- 
tifiSs  could  not  recover,  unless  the  proof  strictly  sustained 
the  warranty. — The  evidence,  upon  the  question  whether 
the  house  was  in  fact  filled  in  with  brick,  is  not  essentially 
different  firom  what  it  was  on  the  preceding  trial.  I  still 
think  the  verdict  on  this  point  is  against  the  weight  of  evi- 
dence, but  ajfler  two  concurring  verdicts,  in  a  case  where 
there  were  many  witnesses  and  a  great  deal  of  testimony 
on  both  sides,  upon  a  mere  question  of  fact,  supposing  there 
was  no  misdirection,  I  should  not  think  it  a  discreet  exer- 


(1)  Vide  2  Johns.  Rep.  124. 

(2)  7  Wendell,  270.    Supra,  p.  386.        (3)  Vide  6  Cowen,  673. 
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cise  of  the  power  of  this  court,  again  to  interfere  with  the 
finding  of  the  jury." 

In  Barrett  v.  Rogers,{\)  Case  against  the  defendant  as 
master  of  the  brigantine  Governor  Sumner^  for  merchan- 
dise conveyed  to  the  plaintiff.  At  the  first  trial,  the  jury 
were  discharged,  not  agreeing.  The  case  was  committed 
afterwards  to  two  juries,  and  verdicts  for  the  defendant  in 
both.  The  plaintife  now  moved  for  a  new  trial,  for  the 
misdirection  of  the  judge,  who  had  charged  the  jury,  that 
the  bill  of  lading,  signed  by  the  defendant,  was  not  conclu- 
sive evidence  that  the  goods  were  in  good  order  when  re- 
ceived on  board.  Sedgwick^  J. — "  That  the  bill  of  lading 
is  prima  facie  evidence,  and  of  the  highest  nature,  there  can 
be  no  doubt ;  but  that  it  cannot  be  conclusive  in  all  cases, 
and  among  others,  in  such  a  case  as  the  one  before  us,  is 
equally  clear.  The  ground  of  the  result,  to  which  the  jury 
came,  may  not  be  very  intelligible ;  but  as  two  juries  have 
concurred  in  it,  we  think,  on  that  account,  the  verdict  ought 
not  to  be  disturbed  ;  and  more  especially,  ajs  no  objectioa 
is  made  to  it,  as  being  against  evidence." 

In  demson  v.  Davidsony{2)  in  replevin,  for  aquantit]r 
of  flour.  There  had  been  two  trials,  and  veidicts  in  both 
for  the  plaintifi",  against  the  inclination  of  the  court.  The 
defendants  now  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence.  Two  points  were  mads 
to  the  jury ;  whether  the  flour  was  actually  delivered,  and 
if  delivered,  whether  the  contract  was  afterwards  rescind- 
ed, by  consent  of  both  parties.  And,  per  Tilghman,  Ch. 
J.-—"  The  evidence  of  a  delivery  was  so  strong,  that  I  can- 
not suppose  the  jury  had  any  hesitation  on  that  point  As 
to  the  rescinding  of  the  contract,  it  appeared  to  me,  that 
the  evidence  inclined  considerably  in  favour  of  the  defend- 
ants, because  Davidson  refused  to  give  an  order  for  the  re- 


(1)  7  Mass.  Rep.  297.  (2)  6  Binn.  392. 


Chap.  XV.]  AFTER  TWO  VERDICTS.  545 

delivery  of  the  flour,  and  declared  that  he  would  do  no  acts 
by  which  any  one  creditor  should  obtain  a  preference.  But 
I  cannot  say  that  the  conduct  of  Davidson  was  altogether 
consistent,  or  that  there  was  no  evidence  which  went  to^ 
wards  rescinding;  the  contract.  The  contract  might  have 
been  rescinded  without  a  written  order  for  re-delivery ;  and 
as  this  is  the  second  verdict  in  favour  of  the  plaintiff,  on  a 
matter  of  fact,  I  do  not  think  it  proper  to  order  a  third 
trial.  But  it  is  not  to  be  concluded,  that  the  court  have 
not  power  to  direct  a  third  trial  of  matters  of  fact.  There 
is  no  such  rule.  The  court  undoubtedly  possess  the  power^ 
and  cases  may  occur  in  which  it  may  be  necessary  to  ex^ 
ercise  it.  Two  verdicts  on  the  same  point  are  entitled  to 
great  weight ;  and,  unless  they  are  attended  with  extraor^ 
dinary  circumstances,  I  have  ever  thought  that  they  ought 
not  to  be  disturbed.  Where  juries  persist  in  violating  the 
law,  the  case  is  different.  We  have  several  times  granted 
a  third  trial,  and  there  is  no  reason  why  we  should  stop 
there.''(l) 

And,  in  Frosl  v.  Bro%a9i,{2)  Trespass  to  try  title.  There 
had  been  two  verdicts  for  the  plaintifil  The  present  waS) 
therefore,  a  motion  for  a  third  trial,  when  all  the  grounds 
which  had  been  taken,  on  the  first  and  second  trials,  were 
again  urged  by  the  counsel  on  both  sides.  On  this  motion, 
the  only  material  difference  was,  the  last  ground  taken  on 
the  second  trial,  that  the  plaintiff  had  lost  his  right  of  entry^ 
as  he  had  not  commenced  his  action  within  sixty  year8% 
This  was  a  new  ground,  and  the  first  time  it  had  been  taken 
in  the  judicial  history  of  this  country.  The  court,  by 
WcUies^  J. — "  The  doctrine  of  law,  respecting  new  trials, 
has  been  so  frequently  considered,  and  the  rules  on  the 
subject  so  fully  settled  and  understood,  that  it  appears  to 
me,  nothing  now  remains  in  the  discretion  of  the  judges 


(1)  Vide  Walker  v.  Smith,  4  Dallas,  389.  (2)  2  Bay,  133. 

69 


U6  KEW  TRIALS.  [ClnikXT. 

bat  to  make  an  applicati<Hi  of  these  mlea  to  any  particiilar 
ease  that  may  come  before  them.  After  haTiog  exercwri 
my  judgment  in  this  manner,  I  am  of  opinion,  that  the  de- 
fiendant  is  not  entitled  to  another  trial."  After  a  renew  of 
the  testimony,  the  learned  judge  concludes — ^  After  all,  if 
the  objections  to  this  Terdict  had  much  more  weight  with 
me  than  they  have,  yet  1  would  not  disturb  this  last  verdict, 
lor  another  reason.  A  second  trial  has  already  been  grant- 
ed, and  two  special  juries  have  concurred  in  finding  the 
same  &cts.  1  think  we  have  no  authority  to  proceed  any 
fiirther.  For,  although  I  would  never  surrender  a  plain 
and  certain  rule  of  law  to  the  caprice  of  a  jury,  or  any 
number  of  juries,  yet,  in  a  case  where  the  law  is  conqiUca* 
ted  with  facts,  so  that  the  construction  and  application  of 
it  must  depend  on  the  finding  of  fiicts,  two  concurrent  ver- 
dicts, even  against  the  opinion  of  the  judges,  ought  to  be 
eondusive.  As  the  present  ease  appears  to  me  to  be  such 
a  one,  I  think  a  third  trial  ought  not  to  be  gTanted."(l) 

So,  in  Peay  v.  Br%ggs,{2)  Assumpsit  on  a  note  of  hand, 
given  for  the  consideration  of  a  tract  of  land.  The  de- 
fence was,  a  deficiency  of  land,  for  which  the  defimdant 
claimed  a  deduction.  There  had  been  two  trials,  and  ver* 
diets  in  both  for  the  plaintiff,  making  a  partial  dedoctioa. 
The  defendant  moved  for  a  third  trial,  on  the  groiuid  that 
the  jury  ought  to  have  made  a  further  deduction.  iVott,  J., 
delivered  the  opinion  of  the  court  After  a  brief  nodee  of 
the  facts  of  the  case,  fiivourable  to  the  defendant,  the  learn- 
ed judge  concludes — '^  There  are,  nevertheless,  many  rea- 
sons in  this  case,  why  the  verdict  should  not  be  set  asids. 
This  is  the  second  verdict,  equally  unfavourable  to  the 
claim  of  the  defendant ;  and  it  is  not  probable,  that  he 
would  be  more  successful,  were  the  case  to  lie  anat  back. 


(1)  Vide  Furman  v.  GUnutn,  2  Nott  d&M'Cord,  189.  in  notis, 

(2)  2  Nott  &  M'Cord,  184. 
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The  witnesses  differed  very  widely  with  regard  to  the  value 
of  the  land,  and  in  all  probability,  the  difference,  in  any 
event,  would  not  be  enough  to  pay  for  the  trouble  and  ex- 
pense of  another  trial.  The  plaintiff  must  always  have  a 
verdict  for  something ;  and  after  two  concurrent  verdicts, 
there  must  be  manifest  error  or  injustice  to  induce  the 
court  to  grant  a  second  new  trial." 

3.  After  two  verdicts,  whether  concurring  or  contradictor 
ry,  a  new  trial  will  be  refused,  if  ttie  latter  verdict  appear, 
upon  the  whole,  to  answer  the  ends  of  justice  ;  but  if 
against  law,  and  the  justice  of  the  case,  the  motion  will  be 
granted. 

Montgomery  v.  The  Attorney  GenercU,{l)  In  this 
oause,  there  had  been  one  trial  at  bar,  and  verdict  in  the 
common  pleas  in  favour  of  the  will ;  and  a  subsequent  trial 
at  bar,  and  verdict  before  the  court  of  king's  bench  against 
the  will,  and  in  favour  of  the  heir  at  law.  Mr.  Attorney 
General  now  moved  for  a  new  trial,  because,  this  being 
the  case  of  an  inheritance,  it  is  not  to  be  bound  by  one 
trial ;  nor  where  there  are  two  trials,  and  verdict  against 
verdict  ,  Hardwickey  Liord  Chancellor. — "  The  judges  of 
the  court  of  kings  bench,  before  whom  the  last  trial  i^MM, 
have  certified  to  me,  that  they  are  not  only  not  dissatisfied, 
bat  cpiite  satisfied  with  the  verdict^  against  which  a  new 
trial  is  now  prayed ;  and  as  they  are  so,  I  have  reason  to 
be  so  too,  and  cannot  take  it  that  any  thing  improper  passed 
at  the  trial.  If  there  is  any  ground  for  a  new  trial,  it  must 
arise  from  collateral  circumstances,  and  not  firom  tnch  as 
Here  submitted  in  evidence  before  the  last  jury.  It  is  iAr 
sisted  for  the  new  trial,  that  here  is  verdict  against  verdict. 
But  this  is  no  reason  why  a  third  trial  should  be  granted ; 


(1)  6  Mod.  388. 
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fiur  a  trial  at  bar  is  a  most  solemn  act,  and  ouj(fat  to  have 
more  weight  than  a  verdict  at  nisi  prins.  But  it  is  not 
singly  the  difference  of  the  two  trials,  but  the  weight  of 
the  new  evidence  appearing  in  the  last  trial,  which  was 
granted  upon  firesh  evidence.  1  thought  this  firesh  evidence 
so  very  material,  that  I  granted  the  heir  at  law  an  oppw- 
tunity  of  having  them  submitted  to  the  scrutiny  of  a  jury. — 
This  evidence,  it  seems,  has  had  the  same  weight  with  the 
qiecial  jury,  and  the  court  of  king's  bench,  as  with  me ; 
which  gives  a  further  sanctity  to  this  verdict,  besides  the 
8(demnity  of  the  trial."    And  new  trial  refused.(l) 

So,  in  Parker  v.  AnseL{2)  Trespass,  to  try  the  right  oi 
a  fishery  in  Surrey.  When  first  tried,  there  was  a  general 
verdict  for  the  defendant ;  but  the  same  was  set  aside,  and 
a  new  trial  granted,  because  he  had  given  no  evidence  in 
support  of  two  of  his  pleas,  upon  which  issue  was  takoi. 
On  the  second  trial,  before  Lord  Mansfield^  there  was  a 
general  verdict  for  the  plaintifi",  and,  on  a  motion  for  a 
new  trial,  Lord  Mansfield  reported  the  evidence,  which 
clearly  established  the  second  verdict.  But  it  was  insisted, 
that  the^  having  been  two  contrary  verdicts,  the  defendant 
was  by  law  and  constant  practice  entitled  to  a  third  trial 
And  it  was  adjourned  over  to  make  inquiries  after  inreoee 
dents :  and  no  precedent  being  shown  to  establish  such  a 
doctrine,  it  was  declared  by  De  Orejf,  Ch.  J.,  and  Mam 
Ouriamj  that  they  knew  of  no  such  rule,  either  at  law  or 
even  in  equity.    And  the  rule  was  discharged.  (3) 

4.  But  the  courts  have  held,  that  there  is  no  limit  to 
tbeir  discretion  in  this  respect ;  and  that  after  two  or  moise 


(1)  Vide  2  Atk.  978.    3  Ibid,  542.  (2)  2  W.  Bkcki.  963. 

(3)  Vide  2  W.  Blacks.  802.    Ibid.  920.    2  P.  Wms.  563.    2  Adu 
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trials,  whether  concurring  or  contradictory,  they  will  grant 
another,  and  toties  quoties,  so  long  as  any  settled  rule  of 
law  is  violated,  or  justice  defeated,  by  the  finding  of  the 
jury. 

Collesj  in  his  "  Parliamentary  Cases,"  reports  instances 
of  a  third  and  fourth  trial,  awarded  by  the  house  of  lords.(l) 
And  in  Clarke  v.  Udall,  several  cases  were  cited,  which 
the  chief  justice  allowed,  that  where  upon  the  second  trial 
the  jury  have  doubled  the  damages,  a  third  trial  had  been 
granted.(2) 

So,  in  Groodwin  v.  Grihh(ms,{Z)  The  defendant  was  an 
attorney.  At  the  first  trial,  the  jury  tbund  that  he  had  acted 
beyond  his  ofiice  and  authority,  or  his  duty  as  an  attorney^ 
and  gave  a  verdict  for  the  plaintiff,  which  verdict  was  set 
aside,  and  a  new  trial  granted.  The  second  verdict  was 
also  found  for  the  plaintifif,  which  second  verdict  was  now 
prayed  to  be  set  aside  also ;  and  a  third  new  trial  was 
prayed.  A  rule  was  made  upon  the  plaintiff  to  show  cause. 
Lord  Mansfield  said,  there  was  no  ground  to  say  that  a 
new  trial  should  not  be  granted,  after  a  former  new  trial 
had  been  once  granted  before.  There  was  an  index  to  a 
report  book,(4)  which  had  mistaken  a  decisive  particular 
reason,  in  a  particular  case,  for  a  general  rule.  But  there 
was  no  such  general  rule  as  had  been  supposed.  A  new 
trial  must  depend  upon  answering  the  ends  of  justice. 
However,  in  the  present  case,  he  did  not  see  any  reason 
for  a  new  trial.  He  observed,  that  there  is  no  question  of 
right,  nor  any  great  value ;  and  upon  the  whole,  he  was 
clear  that  no  new  trial  ought  to  be  granted.  Mr.  Justice 
Yates^  was  clear  that  a  second  new  trial  might  be  granted, 
as  well  as  a  first,  if  the  reasons  for  granting  it  were  sufi- 


(1)  Vide  CoUes,  310—318.  (2)  2  Salk.  649. 

(3)  4  Burr.  2108.  (4)  Vide  6  Mod.  Index,  "  TritL" 
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cient    But  he  also  thought  in  the  present  case  there  was 
no  sufficient  reasons  for  granting  one."(l) 

Fox  V.  Clift(m.[2)  Assumpsit  for  work  and  labour,  and 
materials  found,  against  the  defendant  Clifton,  and  others, 
as  partners,  forming  a  distillery  company.  The  weight  of 
eTidence  was  against  the  fact  that  the  defendants  were  co- 
partners at  the  time  of  the  contract  with  the  plainti£  The 
jury  were  charged  to  this  effect,  but  found,  notwithstand* 
ing,  a  verdict  for  the  plaintiff.  The  defendants  apfdiedfor, 
and  obtained  a  new  trial.(3)  Upon  submitting  the  case  to 
the  jury  a  second  time,  the  evidence  varied  but  little  fiom 
that  on  the  former  trial,  and  the  judge  charged  that  the 
&cts  proved  did  not  constitute  the  defendants  partnem. 
The  jury,  however,  again  found  for  the  plaintiff.  A  rule 
mat  was  obtained,  on  the  ground  that  the  verdict  was 
against  evidence,  and  that  illegal  testimony  had  been  ad* 
mitted.  Tindal,  Ch.  J. — ''  This  cause  has  come  before  tbe 
court  upon  a  second  application  for  a  new  trial ;  and  if  die 
questions  before  the  jury  had  been  merely  questioDS  of  fiurt, 
we  should  probably  have  hesitated  much,  after  two  c(mca^ 
rent  verdicts  for  the  plaintiff,  before  we  should  have  sent 
the  cause  down  to  a  third  investigation.  For  although  no 
precise  rule  can  be  laid  down  upon  this  point,  but  each  case 
must  stand  upon  its  own  proper  ground,  yet  it  would  be 
only  ijinder  very  strong  and  well  grounded  dissatisfoctioD 
with  the  former  verdicts,  that  the  court  could  be  induced 
80  far  to  interfere  with  the  proper  province  of  the  jury,  on 
questions  which  the  law  has  placed  under  their  peculiar 
jurisdiction,  as  to  send  a  mere  question  of  fact  to  trial  by  a 
third  jury,  where  two  have  before  pronounced  the  same 
opinion  upon  it.  But  the  questions  in  this  case  submitted 
to  the  jury,  were  not  questions  of  mere  fact,  but  questions 


(1)  £t  vide  1  Term  Rep.  167.  (3)  9  Bingham,  115. 

(3)  Vide  6  Biogham,  776. 
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in  which  the  law  and  the  fact  were  so  intimately  inTolved 
and  combined  together,  that  the  jury  cannot  be  said  to  have 
come  to  a  right  conclusion  upon  the  fact,  unless  they  are 
contented  to  take  the  law  upon  the  subject  from  the  judge, 
who  presided  at  the  trial.''  His  lordship,  after  commenting 
at  large  on  the  points  submitted  to  the  jury,  concludes : — 
'^  We  think  the  finding  upon  each  of  these  questions  has 
been  a  finding  upon  the  legal  result  of  the  facts  proved,  and 
upon  this  ground  we  think  the  rule  for  a  new  trial  should 
be  made  absolute.-' 

In  Silva  v.  Low.{l)  Action  on  a  policy  of  insurance* 
The  sum  insured  was  $5,500,  and  the  loss  was  averred  to 
have  happened  by  the  perils  of  the  sea.  The  judge  sub- 
mitted two  questions  to  the  jury ;  whether  the  vessel  was 
seaworthy,  and  he  expressed  his  opinion,  that  the  weight 
of  evidence  was  in  favour  of  her  seaworthiness ;  and 
whether  the  voyage  on  which  she  sailed  was  different  to 
the  one  described  in  the  policy ;  with  directions,  that  if 
the  vessel  was  unseaworthy,  or  the  voyage  was  different 
firom  that  described  in  the  policy,  they  should  find  for  the 
defendant,  otherwise  their  verdict  should  be  for  the  plain- 
tiff.  The  jury  found  for  the  plaintiff,  with  damages  as  finr 
a  total  loss.  On  the  following  term,  a  motion  was  made 
fiur  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence ;  and  after  argument,  a  new  trial  was  granted.(2) 
Upon  this  trial,  also,  the  jury  found  for  the  plaintiff  as  be- 
fore ;  and,  on  motion  for  a  third  trial,  the  court  directed  it, 
on  the  ground  that  the  jury  had  manifestly  disregarded  the 
determination  of  the  court,  on  the  question  of  law  settled 
on  (  previous  argument.(3) 

In  Wilkie  v.  Roosevelt,{A)  the  rule  is  well  illnstratiML 


(1)  1  Johns.  Cas.  184.    Supra,  p.  334.       (2)  1  Johns.  Cas.  205. 
(3)  Vide  Ibid.  S.  C.  336.  (4)  3  Johns.  Cas.  306. 
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On  a  second  trial  of  this  caiise.(l)  on  a  question  of  usury, 
Che  jury  again  foond  a  verdict  for  the  plaintiff.  A  motion 
was  now  made  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  acase  containing  substantially  the  same  &cts  as  appear- 
ed in  the  former  case.  The  verdicts  in  both  motions  were 
contrary  to  the  charge  of  the  judge  and  the  law  of  the  case. 
The  second  point  made  was,  whether  the  court  could  again 
interfere,  there  having  been  two  concurring  verdicts.  Tbe 
judges  deUvered  their  opinions  severally.  Thompson,  J. — 
"  The  granting  of  new  trials  is  matter  of  sound  discretion 
in  the  court,  under  all  the  circumstances  of  the  case.  It 
is  undoubtedly  for  the  furtherance  of  justice,  that  the 
powers  of  the  court,  and  the  powers  of  the  jury,  should 
be  confined  within  their  proper  limits.  That  the  jury 
should  be  the  triers  of  the  fact,  and  the  court  judges  of  the 
law.  And  although,  after  two  verdicts,  the  court  will  pro- 
ceed with  the  utmost  caution  and  deliberation  in  granting 
another  trial,  yet  when  the  verdict  is  against  law,  there  can 
be  no  question  as  to  the  right  of  this  court  again  to  inter- 
fere ;  and  I  think  there  can  be  but  Uttle  doubt  as  to  die 
duty  of  the  court  to  exercise  that  right.  I  do  not  consider 
this  as  one  of  those  cases  where  the  rigorous  execution  of 
extreme  l^:al  justice  is  hardly  reconcileable  to  conscience, 
and  that  on  that  ground  the  court  ought  not  ag[ain  to  grant 
a  new  trial.  If  the  statute  against  usury  is  an  uncon- 
scientious defence,  or  the  law  impolitic,  it  is  the  province 
of  the  legislature  to  repeal  it.  But,  as  long  as  it  remains 
in  force,  it  is  the  indispensable  duty  of  a  court  and  jury  to 
carry  it  into  effect ;  and  from  an  attentive  examination  of 
all  the  circumstances  of  this  case,  I  cannot  discover  any 
plausible  grounds  tbe  jury  could  have  taken  in  giving  their 
verdict,  consistent  with  the  law  arising  from  the  fiicts. 
Considering,  therefore,  the  verdict  as  both  against  law  and 


(1)  Vide  3  Johns.  Cas.  66. 
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evidence,  I  am  of  opinion  that  a  new  trial  ought  to  be 
pranted."  Of  this  opinion  were  three  of  the  judges ;  Lewis^ 
J.  and  Livingston^  J.  dissenting.  And  a  new  trial  was 
granted.(l) 

So,  in  Lessee  of  Rurkart  v.  Bucher.{2)  This  was  an 
appeal  from  the  decision  of  Mr.  Justice  Smith.  The  cause 
was  tried  twice ;  first,  before  the  chief  justice,  when  a  ver- 
dict was  found  for  tiie  defendants,  contrary  to  his  charge, 
and  a  new  trial  was  ordered ;  and  a  second  time  before 
Judge  Smith,  in  which  the  jury  found  again  for  the  de- 
fendants, and  a  new  trial  being  refused,  the  plaintiff  ap- 
pealed from  the  decision.  One  of  the  points  was,  that  the 
verdict  was  occasioned  by  misdirection,  which  was  met  by 
urging  the  hardship  of  the  case.  Tilghman,  Ch.  J.,  with 
whom  the  other  judges  concurred  in  granting  the  motion. 
— ^'  Against  a  new  trial,  it  is  urged  that  this  is  a  hard  case, 
in  which  there  have  been  two  verdicts  for  the  defendants. 
I  perceive  that  it  is  a  hard  case,  and  I  am  extremely  sorry 
for  it.  It  is  always  hard  on  a  man  who  has  the  misfortune 
to  purchase  a  bad  title.  But  I  must  not  suffer  my  feelings 
for  the  defendant  to  carry  me  so  far,  as  to  do  injustice  to 
the  plaintiff.  If  the  cause  had  gone  to  the  jury  in  the 
manner  which  I  conceive  it  ought,  by  law,  to  have  been 
submitted  to  them,  I  should  have  been  against  a  new  trial. 
It  must  be  a  very  extraordinary  case  indeed,  in  which  I 
could  be  induced  to  give  my  opinion  for  a  new  trial,  after 
two  verdicts  on  matters  of  fact ;  but  that  is  not  the  present 
case.  I  can  have  no  assurance  that  the  jury  would  have 
found  the  same  verdict,  under  a  different  direction,  as  to  tfie 
point  of  law  which  has  been  mentioned.  I  must,  therefore, 
with  reluctance,  give  my  opinion,  that  this  court  cannot, 
without  injustice,  refuse  the  plaintiff  a  new  trial."(3) 


(1)  El  vi.lo  1  Terni  Rep.  170.  (2)  2  Biniu  455. 

(3)  Vide  2  Hayw.  224. 
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Upon  the  same  principle,  the  same  court,  in  Kehle  v. 
Arihurs,{l)  directed  a  new  trial,  aftei*  two  concurring  ver- 
dicts. In  both  instances  there  had  been  a  verdict  for  the 
defendant,  but  clearly  a^inst  the  evidence,  and  impressing 
a  strong  conviction  on  the  mind  of  the  court,  of  great  in- 
justice to  the  plaintiff.  After  a  brief  review  of  the  case, 
TUghman,  Ch.  J.,  concludes — "  I  should  wish  that  the 
cause  might  be  reconsidered,  under  this  aspect,  for  I  am 
very  strongly  of  opinion  that  the  plaintiff  has  been  injured. 
From  the  present  arrangement  of  the  courts,  it  is  not  proba- 
ble that  this  matter  will  ever  again  come  under  our  con- 
sideration. I  make  no  doubt  that  justice  will  ultimately 
prevail,  and  my  conscience  is  well  satisfied  by  cons^ning 
the  cause,  for  another  trial,  to  the  impartial  tribunal  ap- 
pointed to  take  cognizance  of  it."    New  trial  granted. 

And  in  The  Commissioners  of  Berks  County  jr.Ross.{2) 
The  court  laid  down  the  rule  broadly,  "  That  there  is  no 
rule  of  law  against  granting  a  new  trial  after  two  conciu*- 
ring  verdicts,  nor  will  the  court  hesitate  to  do  it,  if  the  ver- 
dicts are  against  law.(3) 

In  Ruffners  v.  Barreti,{i)  One  Daniel  Ruffiier  sued 
Barrett,  on  a  bond.  The  defence  was,  that  Barrett  had 
executed  the  bond  to  Joseph  Ruffner  and  Samuel  Henry, 
executors,  who  had  assigned  it  to  the  plaintiff,  and  that  it 
was  paid  to  Henry,  without  notice  of  the  assignment.  The 
jury  found  for  the  plaintiff  below.  The  defendant  filed  a 
bill,  and  prayed  a  perpetual  injunction  of  the  judgment  at 
law.  The  chancellor  directed  an  issue,  which  was  found 
for  Barrett,  and,  upon  motion,  granted  a  new  trial,  which 
was  found  against  Barrett.  The  court  certified  the  ver- 
dict, and  with  it  all  the  evidence  given  before  the  jury; 
from  which  it  clearly  appeared  that  Barrett,  before  he  paid 


(1)  3  Binn.  26.  (2)  3  Binn.  520. 

(3)  Et  vide  Mitchell  v.  Mitchell,  4  Binn.  180. 

(4)  6  Munf.  207. 
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the  money  to  Henry,  had  full  notice  of  the  assignment  of 
the  bond  to  Daniel  Ruflfner.  The  chancellor  perpetuated 
the  injunction,  and  Ruffner  appealed ;  and  by  the  court  of 
appeal  the  decree  was  reversed,  the  injunction  dissolved, 
and  the  bill  dismissed  witli  costs. 

So,  Payne  v.  TrezevanU(l)  Upon  a  motion  to  set  aside  a 
verdict,  and  grant  a  new  trial,  on  the  grounds  that  the 
finding  of  the  jury  was  against  law,  evidence,  and  the 
opinion  of  the  judge,  before  whom  the  cause  was  tried.  The 
action  was  on  two  promissory  notes,  and  the  defence  was 
usury.  The  judge,  in  charging  the  jury,  told  them  they 
were  bound  by  the  act  of  the  legislature,  enacted  by  the 
supreme  authority  of  the  state  ;  and  if  a  jury  was  justi- 
fiable in  disregarding  any  one  act,  they  might  refuse  to  be 
bound  by  any  other  act  or  law  which  did  not  accord  with 
their  own  opinions ;  and  thus  the  fixed  and  stable  princi- 
ples of  law  would,  in  future,  be  obliged  to  give  way  to  the 
fluctuating  and  uncertain  opinions  of  juries.  That  the  act 
in  question  made  all  usurious  contracts  void ;  and  that  the 
evidence  in  this  case,  brought  the  usurious  transaction  be- 
tween the  original  parties,  borrower  and  lender,  so  imme- 
diately and  directly  under  the  act,  that  it  was  impossible 
for  them  to  wink  so  hard  as  not  to  see  it.  Yet  the  jury 
found  for  the  plaintiff.  The  court,  in  disposing  of  the 
motion,  observed,  that  the  jury  had  found  against  the 
clear  and  positive  testimony,  as  well  as  against  a  public 
law  of  the  state,  and  the  clear  opinion  of  the  judge,  who 
tried  the  case,  upon  all  the  points,  as  reported  by  him  to  the 
court.  That  it  was  the  duty  of  the  court,  whenever  the 
juries  of  the  country  will  take  upon  them  to  disregard  the 
laws  of  the  land,  and  clear  and  indubitable  testimony,  to 
set  aside  their  verdicts  toties  quoties,  until  they  ccm  get 
twelve  men  firm  enough  to  defend  and  support  the  legal 


(1)  2  Bay,  23. 
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institutions ;  otherwise,  the  fluctuating  sentiments  of  juries, 
would  prevail  against  the  stable  principles  of  law. 

This  court  had  decided  in  a  previous  case,  Moore  v. 
Cherry Ji\)  where  there  had  been  two  concurring  verdicts, 
that  whenever  the  principles  of  law  are  outraged  by  ver- 
dicts, another  trial  ought  to  be  granted,  "so  as  to  give  the 
party  a  chance  for  justice.^ 

So  the  court  wiU  set  aside  a  second  verdict,  if  there  have 
been  any  undue  means  resorted  to,  to  obtain  it  Thus,  in 
an  Anofiymous  caje.(2)  Per  Holt,  Chief  Justice. — "  After 
a  second  verdict  on  the  same  side,  it  is  not  fit  to  grant  a  new 
trial,  because  the  judge  did  not  like  the  verdict ;  but  if  theie 
were  any  practice  used  in  obtaining  it,  it  is  otherwise." 

This  is  one  of  the  consequences  of  fraud,  embraced  in 
Ifae  rule,  so  universal  as  to  have  become  a  legal  maxim, 
"  Fraud  will  vitiate  every  thing." 


(1)  1  Bay,  269.  (2)  6  Mod.  22. 


CHAPTER  XVI. 

IN  EQUITY,  AFTER  VERDICTS  ON  FEIGNED  ISSUES  AND 

ISSUES  AT  LAW. 

Before  new  trials  at  law  became  the  settled  practice  of 
courts  of  law,  suitors  were  driven  into  equity  for  relief  from 
unjust  verdicts ;  and  to  direct  new  trials  at  law,  on  account 
of  fraud  or  surprise,  under  pain  of  perpetual  injunction, 
formed  an  extensive  branch  of  equity  jurisdiction.(l)  Since 
the  introduction  of  new  trials,  and  the  facilities  afforded  by 
courts  of  law  to  correct  improper  verdicts,  applications  to 
courts  of  equity  are  much  less  frequent,  or  rather,  are  be- 
come obsolete.(2)  The  jurisdiction,  however,  remains; 
and,  for  the  same  causes,  surprise  and  fraud,  the  parties 
may  still  resort  for  relief  to  equity.(3)  This,  it  appears, 
they  may  do,  even  after  they  have  unsuccessfully  applied 
to  the  courts  of  law ;  but  not  upon  the  same  merits  as  there 
discussed,  if  within  their  jurisdiction.(4) 

But,  besides  this  power  to  correct  oppressive  and  illesfal 
verdicts  at  law,  courts  of  equity  have  a  class  of  cases  ori- 
ginating in  equity  jurisdiction,  and  directly  and  exclusively 
under  their  own  control,  called  "  Feigned  Issues."  These 
courts  have,  by  their  constitution,  the  right  to  dispose  of  all 
cases  upon  the  pleadings  and  proofs,  without  the  interven- 
tion of  a  jury  ;  but  it  is  usual,  in  matters  of  intricacy  and 


(1)  1  Bun:.  390. 

(2)  Vide  6  Johns.  C.  R.  479,  and  the  cases  there  cited. 

(3)  1  Johns.  C.  R.  91.  (4)  Ibid. 
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importance,  especially  those  involving  questions  of  frauds 
to  direct  an  issue  at  law,  to  be  tried  by  a  jury,  to  inform  the 
conscience  of  the  court.  The  granting  or  refusing  a  new 
trial,  on  a  feigned  issue,  is  wholly  a  matter  of  discretion. 
It  is  never  done  when  the  proof  is  clear  on  the  one  side  or 
the  other,  nor  when,  in  any  event,  the  verdict  could  be 
but  of  Uttle  value.(l) 

The  practice  is  thus  laid  down  by  Sir  William  Black- 
8tone.(2) — "  The  chancellor's  decree  is  either  interlocutory 
ox  final.  It  very  seldom  happens  that  the  first  decree  can 
be  final,  or  conclude  the  cause ;  for,  if  any  matter  of  fiict 
is  strongly  controverted,  this  court  is  so  sensible  of  the  de- 
ficiency of  trial,  by  written  depositions,  that  it  will  not  bind 
the  parties  thereby,  but  usually  directs  the  matter  to  be 
tried  by  a  jury ;  especially  such  important  facts  as  the 
validity  of  a  will,  or  whether  A.  is  the  heir  at  law  to  B.,  or 
the  existence  of  a  modus  decimandi,  or  real  and  imme- 
morial composition  for  tithes.  But,  as  uo  jury  can  be  sum- 
moned to  attend  this  court,  the  fact  is  usually  directed  to 
be  tried  at  the  bar  of  the  court  of  king's  bench,  or  at  the 
assiises,  upon  a  feigned  issue.  For,  in  order  to  bring  it 
there,  and  have  the  point  in  dispute,  and  that  only,  put  in 
issue,  an  action  is  brought,  wherein  the  plaintiff,  by  a  fic- 
tion, declares  that  he  laid  a  wager  of  £5  with  the  defend- 
ant, that  A.  was  heir  at  law  to  B.,  and  then  avers  that  he  is 
so,  and  therefore  demands  the  £5.  The  defendant  admits 
the  feigned  wager,  but  avers  that  A.  is  not  the  heir  at  law^ 
to  B. ;  and  thereupon  that  issue  is  joined,  which  is  directed 
out  of  chancery  to  be  tried,  and  thus  the  verdict  of  the  ju- 
rors at  law  determines  the  fact  in  the  court  of  equity. 
These  feigned  issues  seem  borrowed  from  the  spansio 
judicicUis  of  the  Romans,  and  are  also  frequently  used  in 
courts  of  law,  by  consent  of  the  parties,  to  determine  some 


(1)  1  Johns.  C.  R.  459.  (2)  3  Blacks.  Com.  452. 
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disputed  rights,  without  the  formahty  of  pleadings  and 
thereby  to  save  much  time  and  expense  in  the  decision  of 
a  cause." 

In  two  instances  only,  by  the  English  practice,  that  of 
an  heir  and  of  a  rector,  it  is  a  matter  of  right  to  have  an 
issue  directed.(l)  With  us  feigned  issues  are  provided  by 
statute,  upon  an  appeal  from  the  decision  of  the  surrogate 
to  a  circuit  judge,  on  probate  of  a  will,  and  a  reversal  by 
the  latter,  founded  upon  a  question  of  fact  ;(2)  and  also 
upon  issue,  taken  by  answer,  to  a  bill  of  divorce,  on  the 
ground  of  adultery.(3) 

It  is  also  expressly  enacted,  that  all  issues  upon  the 
legality  of  a  marriage,  (except  where  a  marriage  is  sought 
to  be  annulled,  on  the  ground  of  the  physical  incapacity 
of  one  of  the  parties,)  shall  be  tried  by  a  jury  of  the  coun- 
try ;  and  the  chancellor  shall  award  a  feigned  issue  for  the 
trial  thereof  (4) 

These  issues,  being  thus  particularly  under  the  direction 
of  the  court,  are  moulded  to  the  purposes  of  equity.  To 
accomplish  this,  it  is  necessary  the  court  should,  in  some 
instances,  proceed  upon  rules  incident  to  its  own  peculiar 
jurisdiction.  Although  courts  of  equity  and  law  equally 
aim  at  the  same  result,  and  equally  respect  the  finding  of 
questions  by  a  jury,  of  which,  when  referred  to  them,  they 
are  the  constitutional  judges,  when  bottomed  upon  a  full 
disclosure  of  the  merits ;  yet  when  there  has  been  a  partial 
or  unjust  result,  occasioned  by  circumstances  which  the 
injured  party  could  neither  prevent  nor  control,  or  when 
important  rights  are  depending,  a  court  of  equity  will  in- 
terpose, on  grounds,  and  for  reasons,  differing  from  a  court 
of  law.  These  general  remarks  may  be  embodied  and 
illustrated  thus. 


(1)  2  Mad.  Chan.  364.  (2)  2  R.  S.  66,  and  609. 

(3)  2  R.  S.  145.  (4)  2  R.  S.  175. 
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1.  Applican*3as  to  a  court  of  equity,  to  set  aside  verdicts 
at  law.  or  open  cases*  will  be  denied,  when  the  party  apply* 
iDj?  »'-*i^^  or  omits  to  present  a  case  of  diligence :  a  rule  which 
wil!  equally  apply  to  feigned  issues. 

Thusw  in  Curtis  v.  Smalridee.{l)  The  defendant's  wife 
had  pawned  her  husband's  plate  to  the  plaintiff  for  £110, 
tor  which  the  defendant,  in  trover,  had  recovered  £115 
damages  against  the  plaintiff,  and  judgment  accordingly. 
The  plaintiff  exhibited  his  bill  to  be  relieved  against  the 
jod^noKnt.  and  to  have  a  new  trial,  suggesting  that  the  de- 
fendant was  priv^'  to  the  pawning,  and  received  the  £110: 
and  the  proo&  bein?  read,  it  appeared  that  the  defendant 
had  confessed  so  much :  which,  had  it  been  proved  at  the 
thaL  it  was  agreed  the  defendant  could  not  have  recovered. 
But  there  being  no  proof  now,  that  the  plaintiff  at  law 
eouki  noL  bv  reason  of  anv  accident,  have  his  witnesses  at 
the  trial,  the  court  would  not.  on  any  n^lect  of  his,  grant 
m  new  thaL 

It  will  be  denied,  if  the  party  has  gone  to  trial  at  law 
without  due  preparation  on  the  merits ;  or  if  he  have  ne- 
glected to  apply  tor  a  discovery,  when  deemed  necessary, 
and  lo  obtain  a  stay  in  the  mean  time.     Thus, 

In  Baronne  v.  Brent.(2)  The  bill  was  to  have  an  ac- 
count, setting  tbrth  that  the  plaintiff  had  bought  several 
goods  of  the  defendant,  and  had  paid  him  several  sums  of 
money  in  part  satisfiiction :  but  the  plaintiff  having  lost  the 
receipts  and  acquittances,  the  defendant  had  recovered  the 
whole  value  of  the  goods  at  law.  The  defendant  demurred 
to  the  bill,  because  it  appeared  of  the  plaintiffs  own  show- 
ing, that  the  defendant  had  recovered  at  law.  For  the 
plaintifll  it  was  insisted,  that  if  the  case  upcMi  the  bill  was 
true,  which  by  the  demurrer  was  admitted,  the  plaintiff 
ought  to  be  reUeved  in  equity,  as  to  the  money  overpaid. 


(1)  1  Cbiu.  Ca,  23.    Vide  Eq.  Cas.  Ab.  377.    3  FieemaD,  178. 

(2)  1  Vera.  Cas.  176. 


k 
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And  per  Lord  Keeper, — "  If  a  man  pays  money  in  part  of 
satisfaction,  and  afterwards  the  whole  value  of  the  goods  is 
recovered  against  him  at  law,  the  money  so  paid  upon  that 
account,  becomes  money  received  for  the  use  of  him  that 
paid  it,  and  he  may  recover  it  in  an  action  at  law.  But  it 
was  answered  by  the  plaintiffs  counsel,  that  though  that 
may  be  true,  where  the  whole  debt  is  recovered,  yet  it 
would  not  be  so  in  this  case,  because  here  the  jury  had 
allowed  some  payments,  and  made  some  abatement  of  the 
full  value,  but  had  not  allowed  all  the  payments,  because 
the  now  plaintiff  could  not  produce  his  receipts,  and  now 
if  they  would  bring  an  action  at  law  for  the  money  so  over- 
paid, they  could  not  make  out  what  payments  the  jury 
allowed  and  what  not."  Sed  non  allocatur.  It  was  then 
insisted  by  the  plaintiff's  counsel,  that  they  were  entitled  to 
have  a  discovery  in  this  court,  in  order  to  enable  them  to 
proceed  at  law,  they  having  lost  their  receipts  and  acquit- 
tances. Lord  Keeper, — "  After  a  verdict  at  law,  you  come 
too  late  for  that,  and  I  see  no  reason  why  the  defendant 
should  be  put  to  answer."  And  the  demurrer  was  allowed. 
So,  if  the  object  of  the  application  be  to  discredit  wit- 
nesses, as  in  Woodworth  v.  Van  Buskerk,{l)  Thepl^n- 
tiff  went  to  a  hearing  before  arbitrators,  without  objection, 
and  willing  to  rely  on  the  testimony  of  the  principal  wit- 
ness for  the  defendants.  They  awarded  against  him,  and 
he  applied  to  this  court  for  relief,  on  the  ground  of  impeach- 
ing the  witness.  The  Chancellor, — "  It  is  a  rule  at  law, 
on  the  subject  of  new  trials,  that  a  party  going  voluntarily 
to  trial,  goes  at  his  peril ;  and  he  cannot  have  a  new  trial 
merely  to  give  him  an  opportunity  of  impeaching  the  testi- 
mony of  a  witness  of  whom  he  was  apprized  beforehand, 
and  of  the  very  purpose  for  which  he  was  to  be  called.'  He 
must,  at  least,  show  that  he  had  since  discovered  testimony 


(1)  1  Johns.  C.  H.  432. 
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of  which  he  had  no  knowledge  before  the  tiial.(l)  There 
18  no  reason  why  an  award  should  be  set  aside  on  Ae 
grounds  stated,  when  a  verdict  cannot ;  and  that  this  court 
woold  not  relieve  in  such  case,  against  a  verdict,  was  fully 
considered  in  Smith  ^  Mead  v.  Lawry.{2)  The  reason 
of  the  rule  applies  equally  in  each  case,  and  the  same  mis- 
chie&  would  follow  from  relaxing  it.  The  power  of  award- 
ing new  trials  at  law,  is  exercised  upon  liberal  and  equita- 
ble grounds,  and  this  consideration  renders  the  rule,  drawn 
from  the  practice  of  the  courts  of  law,  the  more  applicable. 
There  is  no  chancery  case,  within  my  knowledge,  that  ap- 
proaches to  this.'* 

And,  in  analogy  to  this,  the  application  will  be  re- 
fused, if  the  only  ground  be  to  have  an  opportunity  of 
offering  cumulative  testimony  with  a  view  to  a  rehearing, 
as  in  Dunham  v.  Winans.{3)  An  interested  witness  bad 
been  examined  for  the  complainant,  and  his  testimony  re- 
jected at  the  hearing,  and  a  decree  for  the  defendant  The 
complainant  petitioned  for  a  rehearing,  for  the  purpose  of 
releasing  the  witness.  The  Chancellor. — "  This  applica- 
tion is  ODvel  in  its  character,  and  dangerous  in  principle. 
The  objection  to  the  witness,  on  the  ground  of  interest,  was 
distinctly  raised  and  argued  by  counsel  at  the  hearing,  and 
the  decree  was  not  made  until  nearly  two  months  after- 
wards. Five  months  after  the  final  decree,  the  complain- 
ant for  the  first  time  offers  to  release  the  witness,  and  arics 
to  set  aside  the  decree,  and  open  the  proofs  in  the  cause,  so 
that  be  may  be  re-examined.  The  object  of  this  testimony 
is  to  support  that  of  another  witness  for  the  complainant, 
and  to  contradict  the  positive  answer  of  the  defendant,  and 
the  evidence  of  a  witness  examined  on  his  part,  after  a 


(1)  2  Johns.  Cas.  318.    5  Johns.  Rep.  248.    9  Johns.  Rep.  77. 
1  Wiis.  98.    2  Salk.  653.    2  Binn.  582,  in  wais, 

(2)  1  Johns.  C.  R.  3I20.  (3)  2  Paige,  24. 
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decree  in  the  cause.  It  must  be  a  very  special  case  which 
will  justify  the  court  in  opening  the  proofs,  even  to  establish 
a  new  fact  which  a  party  has  neglected  to  prove  through 
inadvertance ;  but  a  new  trial,  or  re-hearing,  is  never 
granted  to  enable  a  party  to  obtain  cumulative  testimony, 
or  to  contradict  the  witness  examined  by  the  adverse 
party."(l) 

The  same  rule  will  apply  to  a  motion  grounded  on  the 
party's  being  surprised  by  certain  evidence,  and,  there- 
fore, not  prepared  to  meet  it.  It  must  appear  a  clear  case 
of  surprise,  divested  of  all  suspicion,  as  in  Richards  v. 
S]fm€s,{2)  The  fact  to  be  tried  in  ttie  cause  was,  whether 
one  Richards  gave  a  certain  mortgage  to  the  defendant  in 
equity.  Upon  the  trial,  in  order  to  discredit  the  evidence 
of  one  Bere,  the  most  material  witness  for  the  defendant  in 
equity,  the  plaintiff  brought  a  person  to  swe€ur,  that  this 
witness  for  the  defendant  was  not  in  England  at  the  time 
he  swore  to  the  fact.  Several  affidavits  were  read  upon 
the  motion,  on  the  behalf  of  the  defendant  in  equity,  to 
prove  that  Bere  was  actually  in  England  at  the  time  he 
swore  to  the  fact  It  was  insisted,  therefore,  by  his  coun- 
sel, that  the  credit  of  Bere  being  invalidated,  weighed 
greatly  with  the  jury,  and  was  the  principal  reason  that  in- 
duced them  to  give  the  verdict  for  the  plaintiff  in  equity. 
Lard  ChaiiceUar.-^^^  This  is  an  appUcation  for  a  new  trial. 
The  ground  for  the  new  trial  is,  that  the  defendant,  in  this 
court,  was  surprised  with  evidence  he  was  not  aware  of, 
and  so  he  was  not  prepared  to  answer  it."  After  noting 
and  disposing  of  various  objections,  urged  in  opposition  to 
the  motion,  his  lordship  proceeds : — '^  But,  in  the  present 
case,  there  are  no  grounds  for  a  new  trial.  The  person 
who  makes  an  affidavit,  on  behalf  of  the  defendant  in 


(1)  Vide  supra,  "  Newly  Discovered  Evidence,"  485—494. 

(2)  2  Atk.  334. 
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eqoitT.  svears  that  he  save  Richards  nodoe  a  fortDight  b&- 
fiyre  the  trial :  thai  they  would,  oa  the  other  side,  attempt 
to  prore  Bere  abroad,  which,  though  it  was  not  so  particu- 
lar as  to  point  out  the  very  place  where  they  would  show 
him  to  be,  yet  was  sufficient  notice  for  Richards  to  prepare 
ID  encounter  this  eridence. — ^There  is  another  reason  that 
weiehs  with  me.  that  the  new  trial  is  prayed  on  behalf  of 
the  plaintiff  at  law :  and  if  it  had  been  better  made  out,  I 
ahould  not  hare  inclined  to  sjant  it  because  it  was  in  bis 
power  to  hare  been  nonsuited.  For.  if  his  counsel  had  been 
of  opinion,  that  there  was  evidence  that  they  were  not  ap- 
prised oil  and  too  stronsr  for  them  to  encounter,  they  zni^t 
haTeadnsed  him  to  suffer  a  nonsuit,  and  then  he  might  have 
eome  back  to  the  court  for  new  directions,  who  would  have 
oidered  another  issue  at  law,  notwithstanding  the  nonsuit 
Upon  the  whole,  there  are  no  grounds  for  a  new  trial,  and 
it  would  be  of  extreme  dangerous  consequence  to  grant  it, 
merely  upon  a  suggestion,  that  the  party  was  not  apprized 
of  this  evidence,  and,  therefore,  was  not  prepared  to  give 
an  answer.''(l) 

So,  in  Standen  v.  Edwards.{2)  Devise  of  an  estate  to 
be  sold,  and  the  produce  with  the  personal,  for  all  the  le- 
gitimate children  of Standen,  living  at  the  death 

of  his  wife.  Standen,  after  cohabitation  for  seven  years 
under  one  marriage,  married  again  during  the  life  of  his 
first  wife.  There  were  children  by  both  marriages.  Upon 
an  inquiry,  directed  by  the  lord  chancellor,  the  master  re- 
ported Charles  Standen^  who  was  a  son  by  the  first  mar- 
riage, to  be  the  only  legitimate  child.  Upon  an  issue  di- 
rected, Charles  Standen  to  be  plaintiff^  he  obtained  a  ver- 
dict. A  motion  was  made  for  a  new  trial,  on  the  ground 
that  there  was  more  evidence  to  impeach  the  first  marriage 
than  had  been  produced ;  but  no  circumstances  of  fraud 

(1)  Vide  sapn, ''  Surprise,"  174—178.       (2)  1  Yes.  jun.  133. 
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or  surprise  were  laid.  Lwd  Chancellor. — "  I  had  no  doubt 
in  my  mind,  that  the  second  marriage  was  good,  and  the 
first  bad ;  but,  as  it  depended  on  circumstantial  evidence,  I 
thought  it  a  proper  case  for  the  consideration  of  a  jury. 
There  was  evidence  on  both  sides.  The  non-production 
of  any  farther  evidence  did  not  proceed  from  the  imposi- 
tion or  control  of  the  court,  but  from  the  discretion  or  ne- 
glect of  the  parties  themselves ;  and  in  that  case,  I  cannot 
decide  against  the  common  rule  of  the  court,  not  to  grant 
a  new  trial,  unless  upon  circumstances  of  fraud  or  surprise. 
It  is  wonderful,  that  in  this  case,  no  circumstances  of  that 
kind  can  be  alleged.  I  wish  that  could  be  shown,  for  the 
justice  of  the  case  calls  loudly  for  re-examination.  Here 
is  a  whole  family  rendered  illegitimate  by  a  mere  accident. 
— I  can  do  nothing  in  it,  for  I  cannot  permit  parties  to  keep 
back  their  evidence  at  the  trial,  in  order  to  bring  it  forward 
afterwards,  and  to  try  it  again  with  more  advantage."(l) 

The  rule  has  been  recognised  and  established,  as  the 
well  settled  practice  of  our  own  courts,  by  a  series  of  de- 
cisions. 

In  Barker  v.  Elkins.{2)  The  defendants  had  com- 
menced an  action  at  law,  and  the  plaintiff  had  suffered 
the  cause  to  proceed  to  verdict  without  making  a  defence, 
and  then  applied  to  equity  for  an  injunction  to  stay  the 
proceedings  at  law,  and  have  a  new  trial.  On  motion  to 
dissolve  the  injunction.  The  Chancellor. — "  The  plaintiff 
should  have  made  his  defence  at  law,  by  way  of  payment 
or  set-off,  and  he  might  perhaps  have  called  for  a  discovery 
in  aid  of  his  defence  at  law.  No  reason  is  assigned  why 
he  did  not  call  for  a  discovery,  or  prepare  and  defend  him- 
self in  due  season.  He  has  not  stated  what  were  the  ob- 
stacles to  a  defence  at  law.  A  defendant  cannot  come  here 
£>r  a  new  trial,  when  no  special  ground  of  fraud  or  sur- 


(1)  Vide  2  Ves.  sen.  552.  579.  (2)  1  Johns.  C.  R.  466. 
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priae  is  suggested,  and  when  he  neglects,  or  omits  dae  dili- 
gence, and  without  due  excuse,  to  defend  himself,  in  his 
proper  place.  This  is  a  fundamental  doctrine  in  this 
court.  The  principle  has  been  so  often  declared,  that  it 
18  useless  to  enlarge ;  and  without  resting  on  minor  objec- 
tions, the  injunction  cannot  be  retained  on  the  merits  ci 
the  case."(l) 

So,  in  Dodge  v.  Strongj{2)  where  the  party  lost  his  op- 
portunity of  defence  by  his  own  negligence,  rule  £>r  a  new 
trial  having  been  granted  by  the  supreme  court,  on  condi- 
tions which  the  party  failed  to  perform,  within  the  time  pre- 
scribed by  the  rule,  the  court  refused  its  aid,  it  not  appear- 
ing that  the  failure  arose  from  the  act  of  the  opposite  party, 
or  from  unavoidable  necessity.  The  Chancellor. — "  This 
is  a  motion  to  dissolve  the  injunction,  staying  execution  at 
law,  upon  the  coming  in  of  the  answer.  The  object  of  the 
bill  was  to  obtain  a  new  trial  at  law.  The  defence  of  the 
present  plaintiff,  if  any  they  have,  was  legal  and  available 
at  law,  and  if  this  court  could  grant  relief  it  would  be  by 
requiring  the  present  defendant  to  submit  to  a  new  trial 
But  it  appears  to  me,  after  a  very  careful  consideration  of 
the  case,  as  disclosed  by  the  bill  and  answer,  that  I  cannot 
retain  the  injunction  consistently  with  the  established  doc- 
trines of  this  court.  The  plaintiff,  by  their  own  negli- 
gence, or  that  of  their  attorney,  suffered  an  inquest  to  be 
taken  against  them,  by  default.  They  applied  to  the  su- 
preme court  for  reUef,  and  reUef  was  granted  upon  certain 
conditions,  and  those  conditions  were  not  fulfilled.  This 
court  has  frequently  declared,  that  reUef  cannot  be  had 


(1)  Et  vide  AT  Vtckar  v.  Wolcott,  4  Johns.  Rep.  510.  Lansing 
V.  Eddyj  1  Johns.  C.  R.  49.  Smith  ▼.  Lowry^  1  Johns.  C.  R.  880. 
De  Ldma  v.  Glass  ell,  4  Hen.  &  Munf.  369.  TSirpin  ▼.  TTunnas,  2 
Hen.  &>  Munf.  139. 

(2)  2  Johns.  C.  R.  228. 
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here  for  the  purpose  of  a  new  trial  at  law,  when  the  party 
has  lost  his  opportunity  at  law,  by  his  own  negligence.  1 
need  only  to  refer  to  the  cases  of  Lansing  v.  Eddy,{l) 
Simpson  v.  Hart,{2)  Smith  v.  LoiDry,{3)  and  Barker  ▼. 
Elkins,{A)  as  containing  not  only  all  the  English  authori- 
ties which  I  have  met  with  on  the  subject,  but  a  full  expo- 
sition of  the  principles,  on  which  the  interference  of  this 
court  is,  in  such  cases,  denied.  I  am  not  at  liberty  to  de- 
part from  a  rule  so  folly  established." 

And  in  Foster  v.  Wood,{6)  it  was  held,  the  court  will 
not  relieve  against  a  judgment  at  law,  on  the  ground  of 
its  being  contrary  to  equity,  unless  the  defendant,  in  the 
judgment,  was  ignorant  of  the  fact  in  question  pending  the 
suit,  or  it  could  not  be  received  as  a  defence  at  law,  or  un- 
less, without  any  neglect  or  default  on  his  part,  he  was 
prevented  by  fraud  or  accident,  or  the  act  of  the  opposite 
party,  from  availing  himself  of  the  defence.  As,  where  a 
defendant  paid  part  of  a  judgment  recovered  against  him, 
and  the  plaintiff  in  that  judgment,  afterwards,  brought  an 
action  of  debt  on  the  judgment,  in  which  F.  became  spe- 
cial bail,  and  recovered  a  second  judgment,  for  the  whole 
of  the  original  debt  and  costs,  against  the  defendant,  who 
neglected  to  prove  the  pajrment,  which  was  omitted  to  be 
credited  by  the  plaintifff,  who  afterwards  sued  F.,  the  spe- 
cial bail,  and  recovered  judgment  against  him  for  the 
whole  debt,  damages  and  costs,  by  de&ult,  F.  being  igno- 
rant of  the  payment  made  by  the  principal  on  the  first 
judgment 

So,  also,  in  Floyd  v.  Jayne.{6)  Although  a  strong  equity 
was  presented,  the  bill  was  dismissed,  on  the  ground  of 
negligence.  The  Chancellor.— ^^  This  is  a  bill  for  a  new 
trial,  afler  a  verdict.     The  ground  of  the  application  is. 


(1)  1  Johns.  C.  R.  49.  (2)  Ibid.  91.  (3)  Ibid.  390. 

(4)  Ibid.  465.         (5)  6  Johns.  C.  R.  87.  (6)  Ibid.  47A. 
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the  discovery,  since  the  verdict  of  testimony  to  prove  the 
payment  of  the  note,  and  the  want  of  power  in  that  court 
to  grant  a  new  trial,  otherwise  than  for  irregularity,  as 
none  of  the  judges  are  of  the  degree  of  counsellor  in  the 
supreme  court.  Anciently,  courts  of  equity  exercised  a 
familiar  jurisdiction  over  trials  at  law,  and  compelled  the 
successful  party  to  submit  to  a  new  trial,  or  to  be  perpetu- 
ally enjoined  from  proceeding  on  his  verdict.  This  relief 
was  not  granted,  unless  the  application  was  founded  upon 
aome  clear  case  of  fraud  or  injustice,  or  upon  newly  dis- 
covered evidence,  which  could  not  possibly  have  been 
made  use  of  upon  the  first  trial.  But  this  practice  has 
long  since  gone  out  of  use,  and  such  a  jurisdiction  is  rarely 
exercised  in  modern  times,  because  courts  of  law  are  now 
in  the  constant  and  liberal  exercise  of  the  power  of  grant- 
ing new  trials.  The  present  case,  however,  seems  to  form 
an  exception  to  the  modern  rule,  and  to  require  of  diis  court 
the  exercise  of  that  ancient  jurisdiction,  because  here  is  a 
case  in  which  the  court  of  law  has  no  power  to  award  a 
new  trial  upon  the  n^rits.  If  the  particular  circumstances 
stated  in  the  pleadings  and  proo&,  rendered  the  exercise  of 
the  power  proper,  by  a  court  of  law  possessing  jurisdiction 
for  that  purpose,  I  should  feel  myself  called  upon  to  grant 
relief  to  the  plaintiff,  unless  it  should  appear  that  the  sum 
in  controversy  was  too  small  to  bear  the  expense  of  the 
remedy.  But  on  examining  the  testimony  taken  in  chie^ 
I  think  it  is  pretty  evident  that  the  plaintiff  did  not  use  the 
requisite  diligence,  or  the  means  in  his  power,  to  estaUtrii 
on  the  trial  at  law  the  payment  which  he  now  sets  up  as 
his  defence ;  and  for  that  reason  he  is  not  entitled  to  die 
interposition  of  the  court,  on  the  ground  of  the  newly  dis- 
covered testimony."(l) 


(1)  Bt  ride  Noland  v.  Cromwell^  4  Munf.  155,  and  cases  there 
cited. 
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And  the  same  consequences  will  follow,  if  the  party  ap- 
ply to  a  court  of  law  in  the  first  instance,  having  compe- 
tent jurisdiction,  and  the  application  be  denied ;  it  is  consi* 
dered  res  judicata  in  equity,  if  the  grounds  of  the  applica- 
tion in  the  latter  court  be  the  same.  As  in  Simpson 
V.  HarL(l)  The  action  had  been  brought  by  the  now 
defendant,  in  the  mayor's  court,  where  the  now  plain- 
tiff had  offered  a  judgment  against  the  defendant  and 
his  father,  by  way  of  oflfset  against  the  judgment  of  the 
defendant  which  had  been  overruled.  The  plaintiff  filed 
his  bill  for  relief  in  this  court,  and  obtained  an  injunction, 
which  the  present  motion  was  intended  to  dissolve.  The 
plaintiff  put  no  additional  grounds  before  the  court.  After 
recapitulating  the  facts,  the  Chancellor  proceeds: — "We 
have  then  here  the  same  question,  resting  on  the  same 
principles,  as  the  one  considered  and  decided  in  the  mayor's 
court ;  and  it  is  certain  that  the  mayor's  court  had  compe- 
tent jurisdiction  over  it. — This  case  is  one  of  the  strongest, 
against  the  interference  of  this  court,  that  could  well  be 
presented,  for  the  party  is  not  seeking  relief  against  any 
laches,  or  mistake,  or  fi^aud  ;  but  he  is  seeking  for  a  review 
of  his  case,  after  failing  in  a  voluntary  application  to  the 
equitable  powers  of  the  mayor's  court,  on  the  very  point 
now  submitted,  and  after  that  application  had  been  re* 
ceived,  heard,  and  denied. — The  principle  that  a  matter 
once  considered  and  decided  by  a  competent  power,  shall 
not  be  reviewed  by  any  other  tribunal  having  concurrent 
power,  except  in  the  regular  course  of  error  or  appeal,  does 
not  rest  upon  the  mere  technical  form  of  the  decision. 
That  would  be  too  narrow  a  ground  ;  decisions  in  the  case 
of  new  trials  do  not  appear  upon  record,  and  they  are  also 
decisions  resting  in  sound  discretion.  It  is  the  unfitness 
and  vexation,  and  indecorum,  of  permitting  a  party  to  go 


(1)  iJohns.  a  R.  91. 
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on  successively  by  way  of  experiment,  from  one  concur- 
rent tribunal  to  another,  and  thus  to  introduce  conflicting 
decisions,  that  prevents  the  second  inquiry ;  and  it  ought 
to  be  observed,  as  an  answer  to  much  of  what  was  said 
against  the  incompetency  of  the  courts  of  common  pleas 
over  such  questions,  that  if  this  mode  of  review  was  to  pre- 
vail, it  would  apply  as  well  to  the  case  of  an  unsuccessfii) 
application  to  the  supreme  court,  as  to  any  of  the  courts 

below  it."(l) 

So,  in  Kemp  v.  Mackrcllj{2)  it  was  held  that  parties, 
Testing  their  defence  in  an  issue  at  law,  upon  instruments 
ascertained  at  the  trial  to  be  forged,  will  not  be  allowed  to 
enter  into  any  other  evidence,  or  to  say  the  forged  instru- 
ments were  immaterial.  On  exceptions  to  the  master's  re- 
port for  allowing  several  notes  to  be  brought  into  the 
account  by  the  plaintifl^  assignees  of  Card  well  a  bankrupt, 
several  issues  were  directed  to  try  the  validity  of  those 
notes,  which  were  all  found  to  have  been  forged,  and  the 
application  was  now  for  relief,  on  the  ground  that  the  notes 
were  not  material.  Lord  Chancellor — "  Whetlier  this  is 
the  case  of  assignees  under  a  commission,  or  of  a  person 
suing  in  his  own  right,  I  must  go  by  the  same  rule.  When 
issues  are  directed,  either  on  hearing  of  the  cause,  or  on 
exceptions  upon  facts  of  this  kind,  it  is  afterwards  taken  to 
be  decisive,  as  to  the  fact  directed  to  be  tried,  and  as  to  the 
conse(]uence  of  that  fact,  unless  it  is  a  distinct  considera- 
tion, as  where  there  was  a  double  consideration,  whether 
the  deed  was  forged  or  not,  and  the  consideration  of  equi- 
table circumstances.  It  is  now  said,  that  whether  these 
exhibits  are  true  or  false,  there  is  other  evidence  which 
makes  them  immaterial.     If  the  court  should  now  go  into 


(1)  Vide  Bromlay  v.  Holland,  5  Ves.  610.     Vaulx  v.  SheUe^, 
Rep.  Temp.  Finch,  472.     Williams  v.  Lee,  3  Atk.  223. 

(2)  2  Ves.  sen.  679. 
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that  other  evidence,  there  would  never  be  an  end  of 
things  ;  therefore,  for  the  sake  of  precedent,  I  will  not  do 
what  is  now  desired  by  the  plaintiffs.  The  parties  must 
abide  by  the  defence  they  set  up ;  and  if  they  set  up  a 
for^red  defence,  they  must  rest  upon  it,  and  cannot  after- 
wards say  that  piece  of  evidence  is  nothing  to  the  pur- 
pose."(I) 

Nor  will  courts  of  equity  interpose,  for  the  relief  of  par- 
ties against  verdicts  and  judgments  at  law,  when  the  court 
has  had  competent  jurisdiction,  although  they  may  be  dis- 
satisfied with  the  result.  Thus,  in  Bateman  v.  Willo€^{2) 
cited  above,  where  it  was  held,  that  a  verdict  obtained 
against  a  defendant,  who  neglects  to  apply  for  a  new  trial 
within  the  time  appointed  by  the  rules  of  the  court  at  law, 
a  court  of  equity  would  not  entertain  a  bill  for  an  injunc- 
tion, on  the  ground  that  the  plaintiff's  demand  was  uncon- 
scientious, or  that  it  was  fit  subject-matter  for  an  account, 
provided  it  was  competent  to  the  party  to  lay  those  grounds 
l>efore  the  jury  on  the  trial,  or  before  the  court  of  law,  on 
motion  for  a  new  trial.  And  in  that  case  the  bill  was  dis- 
missed.(3) 

So,  if  the  defendant  below  neglect  to  bring  his  bill  for 
discovery,  in  aid  of  his  defence  at  law,  as  in  Williafns  v. 
Lee,{i)  A  bill  was  filed,  in  order  to  set  aside  a  verdict  and 
judgment  at  law,  as  obtained  against  conscience.  The  de- 
fendant in  equity  pleaded  the  verdict,  and  judgment  at  law 
in  bar.  And,  per  Lord  Hardwicke,—"  As  to  relieving 
against  verdicts,  for  being  contrary  to  equity,  those  cases 
are,  where  the  plaintiff  knew  the  fact,  of  his  own  know- 
ledge, to  be  otherwise  than  what  the  jury  find  by  their  ver- 


(1)  Et  vide  Overton  v.  Boss,  2  Hen.  &  Munf.  408. 

(2)  i  Sch.  &  Lefroy,  201.    Supra,  p.  188. 

(3)  Vide  Parsons  v.  Lame,  1  Ves.  sen.  192.    Colg^rave  v.  Juson, 
3  Atk.  197.  (4)  3  Atk.  223. 
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diet,  and  the  defendant  was  ignorant  of  it  at  the  trial ;  as 
where  the  plaintiff's  action  might  be  for  debt,  and  the  de- 
fendant, after  the  verdict,  discovers  a  receipt  for  the  very 
demand  in  the  action  ;  here  the  court  would  relieve.  But, 
even  in  these  cases,  they  will  not  always  relieve  against  a 
verdict,  where  the  defendant  submits  to  try  it  at  law  first, 
when  he  might,  by  a  bill  of  discovery,  have  come  at  this 
feet  by  the  plaintiff^s  answer  upon  oath,  before  any  trial  at 
law  was  had."(l) 

So,  also,  in  The  Marine  Insurance  Company  v.  Hodg- 
son.{2)  This  suit  was  brought  in  the  circuit  court,  sitting 
in  chancery,  to  obtain  a  perpetual  injunction  to  a  judgment 
rendered  at  law,  in  favour  of  the  defendant  in  equity,  and, 
as  the  complainants  alleged,  most  unjustly.  Marshall, 
Ch.  J. — "  Without  attempting  to  draw  any  precise  Udc  to 
which  courts  of  equity  will  advance,  and  which  they  can- 
not pass,  in  restraining  parties  from  availing  themselves  of 
judgments  obtained  at  law,  it  may  safely  be  said,  that  any 
fiict  which  clearly  proves  it  to  be  against  conscience  to  exe- 
cute a  judgment,  and  of  which  the  ii^ured  party  could  not 
have  availed  himself  in  a  court  of  law,  or  of  which  he 
might  have  availed  himself  at  law,  but  was  prevented  by 
firaud  or  accident,  unmixed  with  any  fault  or  negligmce  in 
himself  or  his  agents,  will  justify  an  application  to  a  court 
of  chancery.  On  the  other  hand,  it  may,  with  equal  safety, 
be  laid  down  as  a  general  rule,  that  a  defence  cannot  be 
set  up  in  equity  which  has  been  fully  and  fairly  tried  at 
law,  although  it  may  be  the  opinion  of  that  court,  that  the 
defence  ought  to  have  been  sustained  at  law. — ^It  will  not 


(1)  As  to  equity's  not  interfering  when  the  merits  have  been  dis^ 

posed  of  at  law,  vide  Pym  v.  Blackburn^  3  Ves.  jr.  34.     HoUzapf* 

fel  V.  Baker,  18  Ves.  115.  Hare  v.  Chwes,  3  Anst.  687.     BuUoek 

V.  Dommitt,  2  Chitty's  Rep.  608.  Pollard  v.  Shaaffer,  1  Dtl,  1^10, 

Phillips  v.  Stevens,  16  Mass.  Rep.  238, 

(fi)  7  Cranch,  332. 
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be  said,  that  a  court  of  chancery  cannot  interpose  in  any 
such  case.  Being  capable  of  imposing  its  own  terms  on 
the  party  to  whom  it  grants  relief,  there  may  be  cases  in 
which  its  relief  ought  to  be  extended  to  a  person  who 
might  have  defended,  but  has  omitted  to  defend  himself  at 
law."(l) 

2.  But  when  the  plaintiff  in  equity  makes  a  clear  case  of 
fraud  and  surprise,  or  subsequent  discovery  of  evidence, 
or  of  any  cause  affecting  the  merits  of  which  it  was  not 
possible  he  could  have  availed  himself  at  the  trial  below, 
the  court  has  granted  a  new  trial. 

As  in  Hennell  v.  KeUand.{2)  An  action  was  brought 
against  an  administrator,  who  pleaded  plene  administrn- 
vit,  and  the  trial  was  brought  down  by  proviso ;  and  at  the 
trial,  the  defendant  being  put  to  prove  a  sum  of  £50,  paid 
before  the  plaintiff's  original  writ,  which^  not  being  pro- 
vided to  do,  a  verdict  was  against  him.  Yet,  after  finding 
the  note,  whereby  his  witness  was  enabled  to  swear  that 
matter,  on  a  bill  brought  in  chancery,  a  new  trial  was 
granted. 

So,  in  Coddrington  v.  Webb,{^)  Bill  for  a  new  trial, 
suggesting  the  plaintiff's  mark  to  the  bond  was  forged  by 
one  Webb ;  and  by  surprise,  defendant  had  recovered 
against  him  at  law,  all  the  pretended  witnesses  to  the  bond 
being  dead.  New  trial  ordered.  Tewke^s  case,  and  Stain-* 
field's  case,  cited. 

And  in  Tilly  v.  Wharton.{'i)  Wharton,  on  a  plea  of 
non  est  factum,  had  obtained  a  verdict  on  a  bond  of  £3000 
penalty  for  payment  of  £1500,  and,  there  not  being  suffi- 
cient personal  assets,  Wharton  brought  a  bill  to  have  a 


(1)  Ante  Meredith  v.  Johns,  1  Hen.  db  Munf.  585.    Maupin  y. 
Whiting,  1  Call.  224.     Terrell  v.  Dick,  546. 

(2)  I  Eq.  Ab.  377.      .  (3)  2  Vcm.  240.        (4)  2  Vern.  378. 
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trust  o{  lands  executed,  in  aid  of  the  personal  estate.  The 
defendant  insisted  the  bond  was  forged^  and  had  made  a 
strong  proof  of  it :  but  that  being  the  point  tried  at  law, 
the  court  would  not  enter  into  the  proof  thereof^  or  perniit 
the  depositions  to  be  read :  but  admitted,  if  the  witnesses 
had  been  convicted  of  perjury,  or  the  party  of  forgery, 
that  might  have  been  a  just  ground  for  relief  in  equity, 
especially  since  the  prosecuting  of  attaints  was  become,  in 
a  manner,  impracticable.  But  upon  an  appeal  to  the  house 
of  peers,  a  new  trial  was  directed,  and  the  bond  found  to 
be  forged. 

And,  in  some  instances,  equity  will  relieve  after  a  verdict 
at  law,  and  when  the  plaintiff  in  equity  might  properly  have 
defended  himself. 

As  in  The  Countess  of  Gainsborough  v.  Grt^ord.(l) 
The  defendant  had  brought  his  action  on  a  contract  to 
deliver  stock,  and  recovered  a  verdict  The  plaintiff 
brought  her  bill  to  be  relieved  against  the  contract  which 
her  broker  had  made  for  the  purchase,  without  her  autho- 
rity, and  obtained  an  injunction,  after  she  had  brought  a 
writ  of  error  on  the  judgment  at  law.  Master  of  the 
Rolls. — "I  do  agree  the  court  ought  to  be  very  tender 
how  they  help  any  defendant  after  a  trial  at  law,  in  a 
matter  where  such  defendant  had  an  opportunity  to  de- 
fend himself.  But  still  such  cases  there  are,  in  which 
equity  will  reheve  after  a  verdict,  in  a  matter  where  the 
defendant  at  law  might  properly  have  defended  himself 
As  if  the  plaintiff  at  law  recovers  a  debt  against  the  de- 
fendant, and  the  defendant  afterwards  finds  a  receipt,  un- 
der the  plaintiff's  own  hand,  for  the  very  money  in  ques- 
tion. Here  the  plaintiff  recovered  a  verdict  against  con- 
science ;  and  though  the  receipt  were  in  the  defendant's 
own  custody,  yet  he,  not  being  then  apprized  of  it,  seems 


(1)  2  P.  Wms.  424. 
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entitled  to  the  aid  of  equity^  it  being  against  conscience, 
that  the  plaintiff  should  be  twice  paid  the  same  debt.  So 
if  the  plaintiff's  own  book  appeared  to  be  crossed,  and  the 
money  paid  before  the  action  brought.  Now  the  principal 
case  is  within  the  same  reason."(l) 

So  in  a  case  of  fraud,  Roy  v.  The  Duke  of  Beau/ort.{2) 
The  bill  was  for  relief  against  a  judgment  on  a  bond,  in 
which  the  plaintiff  was  jointly  bound  with  his  son,  in  the 
penalty  of  £100,  tliat  the  son  sliould  not  commit  any  tres- 
pass in  the  Duke  of  Beaufort's  royalty,  by  shooting,  hunt- 
ing, fishing,  &c.,  except  with  the  license  of  the  game- 
keeper, or  in  the  company  of  some  qualified  person.  The 
son  having  catched  two  flounders  with  an  angling  rod, 
the  bond  was  put  in  suit,  and  judgment  for  the  penalty. 
It  appeared  that  the  gamekeeper's  brother-in-law,  and 
another  servant  of  the  duke,  had  asked  the  plaintiff's  son 
to  angle  with  them,  when  he  catched  the  two  flounders, 
and  the  verdict  was  found  merely  on  their  evidence. 
Lord  Hardwicke  decreed  the  plaintiff  should  be  relieved 
against  the  verdict,  and  that  the  duke  should  refund  the 
£100  recovered  on  the  bond,  and  the  £40  damages,  upon 
the  ground  of  a  fraud  practised  upon  the  son  to  work  a 
forfeiture  of  the  bond. 

And  similar  relief  has  been  granted  in  a  case  of  great 
value,  and  settling  an  important  principle,  as  in  Edwin  v. 
Thom{is,{3)  The  issue  directed  to  be  tried  touching  the 
custom  of  the  manor  of ,  was  found  against  the  plain- 
tiff, Eklwin  ;  and  the  cause  being  now  set  down  upc»i  the 
equity  reserved,  it  being  alleged  to  be  a  cause  of  value,  and 
concerning  all  the  copyholds  in  the  manor,  a  new  trial  was 
directed  upon  payment  of  costs. 

So,  where  the  inheritance  is  to  be  absolutely  bound  on  a 


(1)  Vide  Aehe  v.  Ashfi,  1  Brown's  P.  C.  561.  Pomfrety.  Smithy 
6  Ibid.  434.  (2)  2  Atk.  190.  (3)  2  Vent  75w 
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question  of  heirship,  as  in  Baker  v.  Hart.{\)  The  caose 
was  heard  before  the  lord  chancellor,  and  issues  were 
then  directed ;  it  came  on  now  upon  the  equity  reserved, 
and  upon  an  application  for  a  new  trial.  Lord  Chancel- 
lor— "  Upon  the  second  issue  before  lord  chief  justice  WilUSf 
the  jury  found  that  William  Baker,  the  father  of  the  plain- 
tiff, was  not  the  heir  of  Admiral  Hosier.  But  it  has  been 
certified  to  me  by  the  chief  justice,  that  the  finding  of  the 
jury  depended  upon  the  verdict  given  on  the  first  issue. 
The  application  now  is,  not  to  set  aside  the  verdict,  but  for 
another  trial.  Where  it  is  a  matter  of  inheritance,  the 
court,  without  setting  aside  the  first  verdict,  for  the  more 
solemn  determination  in  some  cases,  direct  a  second  trial ; 
and  if  the  court  direct  such  trial  without  setting  aside  the 
former  verdict,  then  the  first  may  be  given  in  evidence, 
and  will  have  its  weight  with  the  jury. — In  many  cases 
where  it  is  a  matter  of  inheritance,  and  not  actually  con- 
clusive, the  court  have  not  directed  a  new  trial ;  but  where 
the  inheritance  will  be  absolutely  bound,  the  court  has 
granted  a  new  trial.  In  the  present  case,  it  is  insisted  the 
inheritance  will  be  bound,  and  said  m  answer  to  that,  the 
plaintiff  may  try  it  over  again  in  ejectment.  If  so,  where  is 
the  prejudice  to  the  defendant,  if  the  court  should  direct  it 
to  be  tried  again  T\2)  And  new  trial  ordered. 

In  Stace  v.  Mabbot,{3)  where  a  new  trial  was  granted 
on  the  ground  of  importance  and  of  newly  discovered  evi- 
dence, the  principles,  in  general,  on  which  courts  of  equity 
will  interfere,  especially  in  cases  where  fraud  would  other- 
wise triumph  with  impunity,  were  fully  stated,  and  the 
distinction  between  the  acts  regulating  applications  of  this 


(1)  3Atk.  542. 

(2)  Vide  Earl  of  Darlington  v.  BoweSy  1  Eden,  270-    Baker  v, 
Eart^  1  Yes.  sea.  28. 

(3)  2  Yes.  sen.  552. 
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kind  at  law  and  in  equity  definitely  ascertained.  A  motion 
was  made  for  a  new  trial.  The  question  was  as  to  the 
forgery  of  a  certain  paper,  relative  to  the  estate  of  Captain 
Girlington,  Ajj^inst  this,  it  was  said,  Justice  Foster^  who 
tried  the  issues,  had  certified  that  he  was  satisfied  with  the 
verdict,  and  two  cases  were  cited,  and  relied  on,  in  which 
courts  of  law  had  refused  a  similar  motion.  The  Lord 
Chancellor^  after  a  brief  notice  of  the  rules  governing  ap- 
plications for  new  trials  at  law,  proceeds — "  But  this  court 
directs  issues  to  be  tried  at  law,  to  inform  the  conscience 
of  the  court,  as  to  facts  doubtful  before,  and  therefore  ex- 
pects in  return  such  a  verdict,  and  on  such  a  case  as  shall 
satisfy  the  conscience  of  the  court  to  found  a  decree  upon. 
If,  tlierefore,  upon  any  material  and  weighty  reason,  the 
verdict  is  not  such  as  to  satisfy  the  court  to  found  a  decree 
upon,  there  are  several  cases  in  which  this  court  has  di- 
rected a  new  trial,  for  further  satisfaction,  notwithstanding 
it  would  not  be  granted  if  in  a  court  of  common  law,  be- 
catjse  it  is  diverse  intuitu^  and  because  the  court  proceeds 
on  different  grounds.  This  is  known  to  be  the  ordinary 
rule  of  this  court,  where  a  matter  of  inheritance  is  in  ques- 
tion, for  the  court  says  an  inheritance  is  not  to  be  bound  by 
one  verdict,  if  any  sort  of  objection  arises  to  the  trial ;  and 
that  notwithstanding  the  objection  of  inconvenience  in 
examining  over  and  over,  which  objection  has  not  pre- 
vailed. This  extends  also  to  a  personal  demand,  where  of 
considerable  value,  and  where  the  court  is  not  satisfied 
with  the  grounds  on  which  the  determination  was  made  at 
law,  and  when  an  objection  is  made  and  supported  by 
proof ;  and  particularly  in  a  case  of  forgery,  new  trials  have 
been  granted,  and  that  by  judges  who  sat  here,  who  have 
been  as  reluctant  as  any,  and  who  inclined  to  adhere  to  the 
rules  of  common  law.  I  remember  a  case  in  Lord  King^s 
time,  relating  to  a  rent  charge.  It  had  been  twice  or  thrice 
tried  at  conmion  law,  tried  upon  distress  taken  on  the  rent 
charge  and  an  avowry,  and  where  the  question  was  singly, 
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wliedier  h  waa  m  ibigeiy  or  noC  and  upon  all  those  triabi 
Tndict  was  ioond  for  the  deed.  A  hiH  was  DOtwithstand- 
ing  bfOQgfat  here  to  set  it  aside  for  forgery ;  and  Loid 
Ktme"  sent  it  to  trial  nnder  an  issue  directed  hy  the  court ; 
and  I  bebere  there  was  a  new  trial  after  that ;  and  nolwith- 
rtinding  all  those  Terdicts.  Lord  King^  made  a  decree  to 
hare  it  broogfat  into  court  and  cancelled  here,  the  formff 
tiiab  not  being  to  thesatis&ction  of  the  couit.''(l) 

A  stJODg  example  of  the  interference  of  the  court,  in  set- 
ting aside  Terdicts  and  judgments  obtained  by  fraud,  is  pre- 
sented in  Reigal  ▼.  WoodJ{2)  where  an  attorney  revived, 
by  scire  facias,  an  old  outstanding  judgment  on  which 
bat  a  very  small  sum,  if  any  thing,  was  due ;  and  know- 
ing that  the  land,  on  which  the  judgment  remained  a  lien, 
was  in  the  possession  of  innocent  and  bona  fide  purchaaeis ; 
and  afterwards  made  use  of  the  judgment  to  ccHiq)el  the 
purchasers,  who  were  ignorant  of  the  proceedings  under 
the  sdre  faciasj  to  pay  and  secure  to  him  adebc  he  claimed 
against  the  person  under  whom  they  had  purchased.  Tk$ 
ChaneeUar. — "  It  appears  to  mc,  from  a  view  of  all  the 
fiu^  and  circumstances  attending  this  case,  that  I  am  bound 
to  consider  the  judgment  upon  the  scire  facias  as  unduly 
obtained  :  and  that  the  defendant  cannot,  in  justice  and 
good  conscience,  be  permitted  to  hold  any  advantage  which 
he  may  have  obtained  under  it.  It  is  a  well  setded  princi* 
pie  in  this  court,  that  relief  is  to  be  obtained,  not  only  against 
writings,  deeds,  and  the  most  solemn  assurances,  but  against 
judgments  and  decrees,  if  obtained  by  fraud  and  imposi- 
tjon."  After  a  review  of  the  case,  the  chancellor,  having 
satisfied  himself  that  the  weight  of  evidence  was,  that  the 
whole  of  the  original  judgment,  costs  as  well  as  debt,  had 


( 1)  Vide  Edwin  v.  Thomoi,  2  Vera.  75.  Wardens  of  Si.  Paul 
V.  Morris^  9  Ves.  155.  Vaignear  v.  ifirAre,  2Des8aQ8.  Chan.  Rqi^ 
643,  in  ncdis.  (2)  1  Johns.  C.  R.  iM. 
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long  before  been  satisfied,  concludes — "  I  am  of  opinion, 
therefore,  that  Wood  cannot  be  permitted  to  acquire  and 
hold  any  advanta^  whatever,  under  the  judgment  obtained 
upon  the  scire  facias,  and  that  the  whole  proceeding  was 
an  imposition  upon  the  plaintiffs.  I  shall  accordingly,  de- 
cree, that  the  bonds  and  mortgages  mentioned  in  the  plead- 
ings be  given  up  and  cancelled,  and  that  the  money  which 
has  been  paid  upon  one  of  the  bonds  and  mortgages  be  re- 
minded, with  interest,  and  that  the  defendant.  Wood,  pay 
the  costs  of  this  suit."(l) 

3.  The  object  of  issues,  directed  out  of  chancery,  being 
to  inform  the  conscience  of  the  court  if  the  verdict  of  the 
jury  prove  satisfactory,  although  the  rules  of  strict  law,  in 
the  admission  or  rejection  of  evidence,  or  directions  to  the 
jury,  may  not  have  been  complied  with,  a  new  trial  will  be 
refused.(2) 

We  have  seen  in  Stace  v.  Mabbot,{3)  and  in  Richards 
T.  Si/fnes,(A)  that  the  court  proceeds  to  dispose  of  applica- 
tions of  this  kind  by  a  practice  peculiar  to  equity.  The 
controlling  principle  is,  to  satisfy  the  conscience  of  the 
court.  In  Bootle  v.  Blu7idell,{b)  a  bill  was  filed  by  de- 
visees, prajring  that  the  will  of  Henry  Blundell  might  be 
established  against  the  heir  at  law.  An  issue,  devisavU 
vel  non,  w^s  directed.  At  the  trial,  the  counsel  for  the 
plaintifl^  examined  one  Blanchard,  to  prove  the  will  and 
codicil,  declining  to  call  the  other  two  subscribing  wit- 
nesses ;  and  after  the  examination  of  the  surgeon  and  the 
physician,  whose  evidence  was  strong,  as  to  the  general  ca- 
pacity, with  temporary  stupor,  the  consequence  of  an  attack 

(1)  Vide  Bamesly  v.  Powel,  1  Ves.  sen.  120.  Richmond  y, 
Tayleur,  1  P.  Wms.  734. 

(2)  2  Tidd,  920.    Gra.  Prac.  415. 

(3)  2  Ves.  sen.  552.    Supra,  p.  576. 

(4)  8  Atk.  310.    Suyra,  p.  189.  (5)  19  Ves. 
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of  jaundice,  the  counsel  for  the  defendant,  who  was  present^ 
with  his  consent,  gave  up  the  cause.  The  defendant  moved 
for  a  new  trial,  complaining  of  the  manner  in  which  this 
issue,  directed  for  the  satisfaction  of  the  court,  was  tried, 
without  examining  all  the  attesting  witnesses.  For  the  plain- 
tif[s,  it  was  contended,  that  the  rule  requiring  the  ex- 
amination of  all  witnesses,  was  confined  to  the  court  of 
equity,  and  could  not  be  appUed  to  a  trial  at  law,  either 
by  ejectment  or  in  an  issue.  The  Lord  Chancellor. — 
"  The  rule  of  this  court,  requiring  that,  to  establish  a  will 
of  real  estate,  all  the  three  witnesses  shall  be  examined, 
is  not,  by  any  means,  as  it  has  been  represented,  a  mere 
technical  rule.  If  this  court  thinks  proper  to  consider  the 
case  upon  the  record  as  fit  to  be  governed  by  the  result  of 
a  trial,  the  review  or  propriety  of  which  belongs  to  a  court 
of  law,  the  opinion  of  a  court  of  law  is  sought  in  such  a 
form,  that  it  is  regarded  as  conclusive,  whether  tlie  judg- 
ment is  obtained  upon  a  verdict,  or  in  any  other  shape ; 
but,  upon  an  issue  directed,  this  court  reserves  to  itself  the 
review  of  all  that  passes  at  law ;  and ,  one  principle  on 
which  the  motion  for  a  new  trial  is  made  here,  and  not  to 
the  court  of  law,  is,  that  this  court  regards  the  judge's  re- 
port with  a  view  to  determine  whether  the  information  col- 
lected before  the  jury,  together  with  that  which  appears 
upon  the  record  in  this  court,  is  sufficient  to  enable  it  to 
proceed  satisfactorily." 

It  appeared  in  this  case,  that  there  was  much  misappre- 
hension of  the  law  governing  the  evidence  on  the  part  of 
the  judge  who  tried  the  feigned  issue,  yet  the  chancellor, 
after  a  review  of  the  whole  case,  as  reported  by  the  judge, 
and  the  probable  consequences  of  a  new  trial,  concludes — 
"  Therefore,  though  the  rule  is  clear,  that  a  will  cannot  be 
established,  unless  all  the  three  witnesses  are  examined — 
upon  which  this  court  looks,  not  only  to  what  passed  at 
law,  but  also  to  what  appears  upon  its  own  record,  and 
therefore  an  inconsistency  in  not  calling  all  the  witnesses 
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at  law ;  and  though  they  are  the  witnesses  of  this  court, 
and  not  of  either  party,  as  they  are  erroneously  considered, 
yet  guarding  this  case  as  a  precedent,  I  will  not  grant  a 
new  trial,  the  heir  having  judged  for  himself  at  the  time 
of  this  trial'Xl) 

So,  in  Hampson  v.  Hamps(m^{2)  a  motion  was  made 
for  a  new  trial  of  an  issue,  directed  to  try  whether  a  deed 
was  obtained  by  duress  or  fraud.  The  ground  of  the  mo- 
tion was,  that  written  evidence  had  been  rejected  by  the 
judge,  which  ought  to  have  been  received.  The  Chan- 
cellar  refused  the  application,  declaring  his  opinion,  upon 
a  very  minute  consideration  of  all  the  evidence,  that 
though  the  paper  which  was  rejected  ought  to  have  been 
received,  it  ought  not  to  have  produced  a  different  verdict. 
"  Courts  of  equity,"  observes  his  lordship,  "  have  an  origi- 
nal jurisdiction,  which  I  agree  must  be  exercised  according 
to  a  sound  discretion,  to  try  questions  of  fact  without  the 
intervention  of  a  jury,  and  which  aid  is  sought,  according 
to  the  conmion  expression,  for  the  purpose  of  informing 
the  conscience  of  the  court.  I  agree  that  a  mistake,  in 
refusing  to  send  the  cause  to  a  jury,  is  a  just  ground  of 
appeal,  if  the  court  of  appeal  should  think  that  the  con- 
trary decision  would  have  been  a  sounder  exercise  of  dis* 
cretion ;  but  it  is  a  competent  exercise  of  the  authority  and 
duty  of  the  court,  in  every  case,  and  throughout  every  case, 
and  in  every  stage,  to  determine  according  to  its  discretion, 
whether  it  does,  or  not,  want  that  assistance." 

So,  if  the  judge  who  has  t^ied  an  issue,  directed  by  a 
court  of  equity,  accompanies  the  verdict  with  his  dissatis- 
faction but  weakly  expressed  as  to  the  question  of  fact,  it  is 


(1)  Vide  StanderiY.  Edwards,  1  Ves.  jun.  133.  Bates  r.  Graves^ 
2  Ves.  jun.  287.  Bennett  v.  Taylor,  9  Ves.  381.  Claibome  v. 
Parrishy  2  Wash.  Rep.  146. 

(2)  3  Ves.  6l  Bea.  41. 
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not  a  ground  for  granting  a  new  trial,  should  the  Yerdict 
notwithstanding  be  satisfactory  to  the  court.     Atkins  v. 
Drake.{l)    This  was  an  issue  directed  by  this  court,  in 
pursuance  of  an  order  of  the  house  of  lords,  whether  for 
time  immemorial  there  had  been  payable,  and  of  right 
ought  to  be  paid  to  the  vicar  of  the  parish  of  Warenfield, 
in  the  county  of  York,  "  a  modus."    There  was  a  decree 
for  the  defendant  on  a  cross  bill,  praying  an  account  and 
payment  of  tithes  from  which  the  complainants  had  ap- 
pealed to  the  house  of  lords.     The  judgment  of  the  house 
of  lords  was  made  a  rule  of  this  court,  and  the  decree  of  die 
latter  was  varied  by,  inter  cUia,  referring  it  to  a  trial  at 
law,  upon  the  issue  mentioned  to  be  tried  in  a  feigned  ac- 
tion.    The  jury  found  that  the  modus  was  payable  at  mid- 
summer ;  that  it  had  been  inunemorially  paid,  and  that  it 
covered  all  the  lands  in  the  township,  and  was  not  confined 
to  the  ancient  crofls.    The  learned  judge  endorsed  upon 
the  postea  an  abstract  of  the  proof^  adding  that  he  should 
have  been  better  satisfied  had  the  verdict  confined  the  mo- 
dus to  the  ancient  crofts.    Parke  moved  for  a  rule  to  show 
cause  why  a  new  trial  should  not  be  had  on  the  grounds 
that  the  verdict  was  against  the  evidence,  and  against  the 
opinion  of  the  learned  judge.     The  court  granted  the  rule, 
and  the  learned  judge's  report  having  been  received,  and 
the  case  argued  at  great  length,  the  barony  deUvered  their 
opinions  seriatim.    Alexander,    Ch.  B. — "My  opinion 
is,  that  there  is  no  ground  to  disturb  this  verdict    It 
appears  to  me,  that  the  jury  have  drawn  a  right  conclusion 
firom  the  evidence  that  was  before  them.     I  think  it  is  the 
conclusion  I  should  have  drawn  if  I  had  been  one  of  them- 
selves.   I  do  not  undertake  to  say  whether,  if  the  opinion 
of  the  learned  judge  had  been  strongly  marked^  and  this 
had  been  a  legal  question  only,  that  might  or  might  not 


(1)  1  M'ClelUnd  db  Youngs,  813. 


Cliap.  XVI.]  IN  FEIGNED  ISSUES.  683 

have  been  a  reason  for  sending  it  back.  But  as  this  is  an 
issue  of  fact,  directed  by  this  court,  in  which,  what  I  have 
to  consider  is,  whether  the  verdict  is  or  is  not  satisfactory  to 
me,  and  more  especially  as  the  judge  has  not  expressed  him- 
self in  that  strong  language,  which  would  warrant  a  belief 
that  he  was  extremely  dissatisfied  with  the  verdict,  his 
opinion  as  stated  on  his  notes,  containing  in  effect  only  a 
negative  pregnant  on  the  subject — it  does  not  appear  to  me 
that  I  should  agree  to  send  the  question  to  be  tried  by 
another  jury."  And,  Per  totam  Curiam — the  rule  was 
discharged.(l) 

In  Collins  v.  Hare^{2)  in  the  house  of  lords,  the  effect 
of  a  strong  expression  of  the  satisfaction  of  the  judges  on 
the  result  of  feigned  issues  is  put  thus : — A  master,  in  or- 
der to  make  a  provision  for  a  confidential  clerk,  after  his 
own  decease,  insures  his  Ufe  for  £3000,  he  paying  two 
thirds  of  the  premium,  and  the  clerk  one  tliird,  and  assigns 
the  policy  to  the  clerk.  The  clerk  has  a  liberal  salary, 
independent  of  this  bounty ;  the  master  dies,  and  in  his 
will  is  found  a  letter,  stating  that  the  assignment  had  been 
procured  from  him  by  undue  influence  on  the  part  of  the 
clerk,  and  evidence  of  declarations  by  the  clerk,  that  he 
had  it  in  his  power  to  ruin  the  credit  of  the  house,  by  the 
manner  in  which  he  kept  the  accounts ;  held,  that  the  as- 
signment, as  to  two  thirds  of  the  pohcy  for  which  the 
master  had  paid  the  premium,  was  fraudulent  and  void. 
The  lord  chancellor,  in  this  case,  had  directed  an  issue 
whether  there  had  been  "  fraud  and  undue  influence,"  and 
the  jury  found  there  had,  and  the  chief  justice,  who  tried 
the  issue,  expressed  himself  satisfied.  ColUns  then  applied 
to  the  court  for  a  new  trial,  principally  on  the  ground  thmt 
his  witnesses  had  not  been  examined ;  but  the  applicatku 


(1)  Et  vide  Ringroier.  Todd^  12  Pric«,  650. 

(2)  1  Dow  ^  Clark,  13a    2  Bll  N.  B.  106. 
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refused,  and  the  lord  chancellor  finally  decreed  that 
the  assignments,  so  far  as  related  to  two  thirds  of  the  poli- 
cj-,  were  fraudulent  and  void,  and  that  £2000  were  assets 
of  the  testator.  John  Atkinson.  From  this  decree,  Collins 
appf^ed.  Lord  Chancellor^  after  stating  the  case— 
*^  There  is,  in  point  of  form,  something  objectionable  in 
this  verdict,  because  it  is  partly  hypothetical ;  but  the  ma- 
terial point  in  the  case  was  tried  on  the  issue,  and  as  the 
issue  was  directed  for  the  purpose  of  informing  the  con- 
science  of  the  equity  judge,  if  the  main  object  was  gained 
it  \i-as  sufficient  The  judges,  both  at  law  and  equity, 
were  satisfied  with  the  verdict,  and  therefore  it  must  be  a 
strong  case  indeed,  that  should  induce  your  lordships  to 
send  the  matter  to  a  new  trial,  in  opposition  to  the  opinion 
of  the  late  noble  chancellor  of  Ireland,  who  had  a  much 
better  opportunity  of  investigating  the  facts  on  which  the 
case  mainly  depended,  than  your  lordships  have.'^  And 
new  trial  refused. 

So,  in  Barker  v.  Ray  and  others,{l)  it  was  held,  a  new 
trial  of  an  issue  will  not  be  granted,  merely  because,  on  the 
former  trial,  evidence  was  rejected  which  oiight  to  have 
been  received.  Neither  will  a  new  trial  be  granted,  merely 
because  the  judge  made  to  the  jury  an  inaccurate  repre- 
sentation of  the  effect  of  the  defendants'  answers.  Two 
issues  were  directed  in  this  case ;  the  first,  as  to  the  Inti- 
macy of  tlie  plaintifi^s  father ;  the  second,  respecting  the 
execution  and  validity  of  a  will  by  the  father.  The  jury 
found  for  the  plaintiff  on  the  first  issue,  and  the  defendants 
on  the  second.  The  plaintiff  moved  the  chancellor  for  a 
new  trial,  and  chiefly  reUed  on  the  ground  of  legal  evi- 
dence having  been  rejected.  Lord  Chancellor. — ''  In  con- 
aideiing  whether,  in  such  a  case  as  this,  the  verdict  ought 
to  be  disturbed  by  a  new  trial,  allow  me  to  say,  that  this 


(1)  2  Russell,  63. 
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court,  in  granting  or  refusing  new  trials,  proceeds  upon 
very  different  principles  from  those  of  a  court  of  law^ 
Issues  are  directed  here  to  satisfy  the  judge,  which  judge 
is  supposed,  after  he  is  in  possession  of  all  that  passed  upon 
the  trial,  to  know  all  that  passed  here ;  and  looking  at  the 
depositions  in  the  cause,  and  the  proceedings,  both  here 
and  at  law,  he  is  to  see  whether,  on  the  whole,  they  do  or 
do  not  satisfy  him.  It  has  been  ruled  over  and  over  again, 
that  if,  on  the  trial  of  an  issue,  a  judge  reject  evidence 
which  ought  to  have  been  received,  or  receive  evidence 
which  ought  to  have  been  refused,  though  in  that  case  a 
court  of  law  would  grant  a  new  trial,  yet  if  this  court  is 
satisfied,  that  if  the  evidence  improperly  received  had  been 
rejected,  or  the  evidence  improperly  rejected  had  been  re- 
ceived, the  verdict  ought  not  to  have  been  different,  it  will 
not  grant  a  new  trial  merely  upon  such  gTounds."(l) 

To  induce  the  court  to  disturb  a  verdict  foimd  on  an 
issue,  it  must  be  either  contrary  to  the  evidence,  or  giv^i 
under  the  misdirection  of  the  judge,  as  to  the  principles  of 
law. 

In  Savage  v.  CarroU.{2)  an  issue  had  been  directed  to 
inquire  whether  Bea^ichamp  Bagnall,  deceased,  and 
James  Carroll,  deceased,  entered  into  the  following  agree- 
ment ;  that  said  Bagnall  should  convey  to  the  said  Gcirroll 
the  lands  of  Ballynagrane,  in  the  pleadings  mentioned| 
and  that  the  said  Carroll  should  pay  for  the  same,  at  the 
rate  of  twenty  years  purchase,  calculated  on  the  rent  re- 
served by  the  leases  of  the  parts  of  the  said  lands,  in  the 
hands  of  the  tenants.  This  cause  now  came  on  to  be 
heard  on  the  judge's  certificate  of  a  verdict  having  been 
found  for  the  defendant,  the  minor,  establishing  the  agree- 


(1)  Vide  Pemberton  v.  Pemberton,  13  Ves.  290.   Ex  parte  Boly- 
land,  11  Ves.  10.     Wardens,  ^c,  v.  Morris,  9  Ves.  155. 

(2)  2  BaU  &  Beatty,  454. 
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ment  for  the  purchase.  A  motion  was  made,  on  the  part 
of  the  plaintiff,  to  set  aside  the  verdict,  and  for  a  new  triaL 
The  Lord  Chancellor. — '^  This  is  a  motion  to  set  aside  the 
verdict  found  for  the  defendant,  and  for  the  court  to  direct 
a  new  trial ;  and  it  is  insisted  that  the  verdict  has  not  been 
supported  by  evidence.  To  enable  the  court  to  disturb  the 
verdict,  it  must  be  either  contrary  to  the  evidence,  or  given 
under  the  misdirection  of  the  judge.  No  such  objection 
appears  to  exist  in  the  present  case.  In  directing  the  issue, 
I  thought  it  was  a  case  for  the  jury  to  say,  whether  the 
terms  of  the  contract  had  been  fully  proved ;  they  have  so 
decided  after  hearing  the  evidence,  and  unless  I  have  been 
wrong  in  saying  that  part  performance  took  the  case  out 
of  the  statute,  I  am  bound  by  the  verdict"(l) 

The  principles  contained  in  these  rules,  and  illustrated 
by  the  English  authorities,  as  to  issues  out  of  equity,  are 
embodied  and  illustrated  in  two  recent  cases  in  equity  in 
this  state.    The  jQrst  before  the  chancellor. 

Apthorp  v.  Comstock.{2)  A  question  arose  upon  the 
genuineness  of  a  deed,  on  which  the  chancellor  directed 
several  issues,  all  going  to  establish  the  single  &ct.  The 
jury  having  found  a  verdict  for  the  complainants  on  each 
of  the  issues,  the  cause  was  again  heard,  on  a  motion  £)r 
a  new  trial,  and  upon  the  equity  reserved.  After  a  brief 
review  of  the  cases,  the  chancellor  proceeds : — <'  It  may  be 
proper  to  observe,  that  the  principles  upon  which  this  court 
directs  a  new  trial  of  a  feigned  issue,  are  somewhat  different 
from  those  which  govern  courts  of  law  in  granting  new 
trials.  Where  this  court  directs  an  action,  although  ac- 
companied by  particular  directions,  the  parties,  in  other  re- 
spects, are  left  to  their  legal  rights.  The  application  for  a 
new  trial  is,  in  that  case,  to  be  made  to  the  court  in  which 


(1)  Vide  CUeve  ▼.  Goicoigne,  Ambler,  325,  et  in  nottf. 

(2)  2  Paige,  482,  et  ?ide  1  Hopkins,  143.    8  Cowen,  386. 
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the  action  is  brought,  and  is  subject  to  the  rules  which 
govern  the  proceedings  of  that  court  in  other  cases.  But 
if  an  issue  is  directed,  it  is  to  inform  the  conscience  of  the 
chancellor,  and  the  application  for  a  new  trial  must  be 
made  here.  In  the  latter  case,  the  court  will  not  grant  a 
new  trial  merely  on  the  ground  that  the  judge  received  im- 
proper testimony  on  the  trial  of  the  issue,  or  that  he  reject- 
ed that  which  was  proper,  if,  on  the  whole  facts  and  cir- 
cumstances, the  chancellor  is  satisfied  the  result  ought  not 
to  have  been  different,  if  such  testimony  had  been  rejected 
in  the  one  case  or  received  in  the  other. — The  first  objec- 
tion on  the  part  of  the  defendants  is,  that  the  judge  received 
evidence  of  the  acts  and  declarations  of  persons  not  par- 
ties to  the  suit,  and  who  were  not  acting  as  agents  for  the 
defendants. — There  is  sufficient  testimony,  however,  to 
which  no  legal  objection  exists  to  satisfy  me,  that  an  intel- 
ligent jury  must  always  come  to  the  same  result,  upon  the 
main  point  on  which  the  equitable  rights  of  these  com- 
plainants rest.  On  that  point,  the  conscience  of  the  court 
is  8atisfied."(l) 

The  case  of  Mulock  v.  Mulock,{2)  came  before  the  vice- 
chancellor  of  the  first  circuit.  A  feigned  issue  had  been 
directed,  to  try  the  question  of  adultery,  and  the  jury  had 
rendered  a  verdict  of  guilty  against  the  defendant,  upon 
which  he  applied  for  a  new  trial.  The  Vice-Chancellor. 
— "  The  bill,  in  this  case,  is  filed  by  the  wife  against  the 
husband,  for  a  divorce,  dissolving  the  marriage  contract 
on  the  ground  of  adultery.  A  feigned  issue  has  been  tried. 
The  jury  have  found  for  the  plaintiff,  and  the  proceedings 
are  returned  to  this  court,  with  a  certificate  of  the  presiding 
jadge,  that  the  verdict  was  fully  supported  by  the  evidence, 


(1)  Vide  ex  pane  Kensington^  Coopers'  ChaD.  Cas.  96.  Head  v. 
Head^  1  Sim.  &  Stu.  150.  Stace  v.  Mabhot,  2  Ves.  seD.  558. 
CdUins  T.  JETare,  supra,  p.  583.  (2)  1  Edwards,  14. 
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and  was  satis&ctory  to  him.  A  motion,  however,  is  made 
for  a  new  trial.  It  is  applied  for  on  two  grounds :  Ist,  Be- 
cause the  verdict  is  not  warranted  by  the  evidence ;  or,  in 
other  words,  that  there  is  no  evidence  of  any  adultery  com- 
mitted by  the  husband  ;  and  2d,  That  the  judge  admitted 
improper  testimony  to  go  to  the  jury. — In  the  first  {dace,  it 
may  be  observed,  that  it  is  not  necessary  to  prove  directly 
the  £sict  of  adultery.  If  it  were  so,  there  are  but  few  cases 
in  which  the  charge  of  it  could  be  substantiated.  On  look- 
ing into  the  case  before  me,  I  do  not  discover  any  direct 
evidence  of  the  fact.  Still,  after  a  careful  examination  ci 
the  circumstances,  as  proved  to  the  jury,  and  which  need 
not  be  here  repeated,  (independent  of,  and  entirely  aside 
from,  what  is  deemed  by  the  defendant's  counsel  as  objec- 
tionable testimony,)  I  cannot  perceive  how  the  jury  could 
avoid  the  conclusion  they  came  to,  nor  how  any  reasonable 
man  can  doubt  the  existence  of  the  £sict  charged  against 
the  defendant. — But  it  is  said  improper  testimony  was  ad- 
mitted ;  and,  therefore,  the  verdict  should  be  set  aside.  The 
evidence  alluded  to  consisted  of  acts  of  cruelty,  or  personal 
violence  of  the  husband  towards  the  wife.  It  was  offered, 
as  stated  in  the  case,  with  a  view  to  show  an  alienation  of 
affection  on  the  part  of  the  defendant  towards  his  wife, 
from  the  period  of  his  first  acquaintance  with  the  object  of 
his  adulterous  connexion,  and  to  prove  that  the  banish- 
ment of  the  wife  from  her  home  was  the  result  of  a  plan 
to  introduce  the  other  into  his  house,  the  better  to  continue 
his  illicit  intercourse  with  her. — Under  this  view  of  the 
case,  I  am  of  opinion  the  judge  was  substantially  right  in 
the  decision  he  made  respecting  the  admission  of  such  tes- 
timony. But,  be  that  as  it  may,  from  the  view  which  I 
have  taken  of  this  case,  and  from  the  well  settled  princi- 
ples of  equity  in  relation  to  the  granting  of  new  trials  on 
feigned  issues,  I  do  not  feel  myself  warranted  in  disturbing 
the  present  verdict.  It  is  well  understood,  that  the  rules 
which  formerly  governed  courts  of  law  in  granting  new 
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trials,  upon  the  grounds  of  testimony  improperly  admitted 
or  rejected,  have  not  been  adopted  by  the  court  of  chan- 
cery.— The  object  of  a  feigned  issue  is,  to  satisfy  the  mind 
of  the  equity  judge  upon  matters  of  fact ;  and  the  object 
is  attained,  when  the  conscience  of  the  judge  is  satisfied 
that  at  the  trial  justice  has  been  substantially  done.''  A 
new  trial  was  refused.(I) 

4.  If  the  verdict  on  the  feigned  issue  be  decidedly  unsa- 
tisfactory to  the  judge  who  tried  the  cause,  or  to  the  court 
who  directed  the  issue,  it  is  a  matter  of  course  to  order  a 
new  trial,  and  toties  quoties,  although  no  rule  of  law  may 
have  been  violated,  nor  the  finding  of  the  jury  against  the 
weight  of  testimony.(2) 

The  latter  branch  of  the  rule  will  be  illustrated 
in  the  case  of  O^ Connor  v.  Cook.{3)  An  issue  had  been 
directed  on  a  modus  for  certain  lands,  and  the  jury  found 
for  the  plaintiff  in  the  issue,  who  was  the  defendant  in 
equity.  A  motion  was  made  for  a  new  trial  on  the  grounds 
of  misdirection,  and  new  evidence  subsequently  discovered. 
The  Lord  Chancellor, — "  I  am  of  opinion,  there  ought  to 
be  a  new  trial  in  this  case.  Beyond  all  question  it  belongs 
to  the  constitution  of  a  court  of  equity  to  decide  upon  mat- 
ters of  &ct,  if  they  think  proper.  But  courts  of  equity  have 
for  a  great  number  of  years,  where  questions  of  &ct  have 
been  disputable,  thought  it  a  more  proper  exercise  of  their 
jurisdiction,  to  have  them  determined  by  a  jury.  At  the 
same  time,  when  administering  the  equitable  relief  after* 
wards,  their  own  judgment  ought  to  concur  with  the  ver- 


(1)  Vide  Williams  v.  jBocon,  1  Sim.  &  Stu.  415.  Tastet  v. 
Bardenave,  1  Jacob,  516.  Bootle  7.  Blundell,  19  Ves.  503.  Stwe 
T.  Mabbot,  2  Ves.  jr.  552.    Supra,  p.  576. 

(2)  2  Tidd,  920.    Gra.  Prac.  416. 

(3)  8  Ves.  535.    Et  vide  6  Ves.  665. 
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dkt  to  this  extent  at  least,  that  they  axe  not  dissatisfied 
with  the  Terdict.  Ther  ought  to  be  satisfied,  that  the 
questions  upon  the  £icts  hare  been  folly  and  distincdy  be- 
fcre  the  jory.  The  ground  upon  which  I  grant  the  new 
trial  is  not  that  the  verdict  is  not  satisfactory  npon  the 
fiicts  :  lor  I  desire  it  to  be  understood  that  I  form  no  om- 
chision  upon  the  &cts.  But  I  am  of  opinion  the  points  in 
this  case  hare  no/  been  distinctly  before  the  jury. — ^I  can- 
HOC  hold  the  language  that  has  been  held,  as  to  sending 
this  to  the  prejudices  of  a  jury.  A  jury  is  the  constita- 
tional  tribunal  of  the  country ;  and  1  am  not  at  liberty  to 
•oppose  they  will  be  guided  by  prejudice.  At  law,  I  should 
hare  taken  care  not  to  hare  mixed  any  prejudices  of  my 
own  with  this  question  :  but  1  do  not  think  1  could,  as  a 
juryman*  hare  found  the  Terdicts  supporting-  some  of  these 
payments.^(l) 

So,  if  the  Terdict  be  unsatis&ctory,  as  in  7%e  East  fndia 
Company  t.  Bazett  and  otkers.{2)  This  was  a  bill  ci 
interpleader,  filed  against  several  persons,  claiming  respect- 
irely  to  be  entitled  to  sixty-two  chests  of  indigo,  of  whidi 
the  plaintiffs  were  holders.  On  a  motion  to  dissolve  the 
injunction,  an  issue  was  directed  to  try  whether  the  de- 
fendants, Cannon  and  Harper  were  entitled  to  the  indigo 
in  question  ;  they  were  to  be  the  plaintiff,  and  the  other 
defendants  the  defendants  in  the  issue.  The  trial  took 
place  at  Guildhall^  before  the  lord  chief  justice  of  the 
king^  bench,  and  a  special  jiuy,  and  a  verdict  was  found 
for  the  defendants.  A  motion  was  made  for  a  new  triaL 
on  grounds  contained  in  the  opinion  of  the  court.  The 
Lord  Chancellor. — "  Was  this  case  so  satisfactorily  tried 
that  the  conscience  of  the  court  can  be  assured  that  it  was 


(1)  Vide  Carringian  ?.  Jones,  2  Sim.  A  Stu.  135.  Davis  r. 
Moseley,  13  Price,  423.  1  M'Clelland,  143.  Et  vide  ultra,  13 
Price,  755.    1  M'Clelland,  705.  (2)  1  Jacob,  91. 
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duly  considered  and  duly  decided  ?  The  jury  were  charged 
by  the  judge,  and  perhaps  they  might  have  been  charged  to 
decide  in  the  manner  in  which  they  have  decided ;  they 
then  retire,  whether  for  an  hour  or  half  an  hour  is  not  ma- 
terial, and  then  three  of  them  return  to  the  court,  and  re- 
present that  it  is  a  case  of  such  difficulty  that  they  think 
they  never  shall  agree. — Looking  at  their  going  out  of 
court,  under  these  circumstances,  not  having  then  agreed, 
and  at  their  not  having  agreed  up  to  the  time  of  their  send- 
ing the  second  message  to  the  plaintiff's  solicitor,  I  cannot 
consider  that  the  question  which  they  could  not  decide  in 
two  hours,  could  be  properly  settled  in  so  short  an  interval 
as  elapsed  between  that  message  and  their  delivering  the 
verdict.  I  do  not  think  that  is  the  way  in  which  issues 
from  this  court  should  be  tried.  I  beg  it  to  be  understood, 
that  I  do  not  impute  any  thing  to  the  jury.  They  probably 
thought  it  was  the  best  verdict ;  but  there  was  not  a  period 
sufficient  for  consideration  between  the  existence  of  the 
difficulty  and  its  removal."  And  for  this  cause  a  new  trial 
was  gran ted.(l) 

So,  where  it  appeared  the  verdict  had  been  obtained  by 
surprise  and  against  the  opinion  of  the  learned  judge  who 
tried  it,  being  also  contrary  to  the  opinion  of  the  equity 
judge,  a  new  trial  was  granted. 

An  issue  was  directed  in  Willis  v.  Farrery{2)  tri- 
ed before  Mr.  Justice  Bayley  and  a  special  jury,  who 
rendered  a  verdict  for  the  plaintiff.  Brougham,  for  the 
defendant,  obtained  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted  on  the  grounds  that  the  verdict 
was  contrary  to  the  evidence,  and  given  through  mistake 
and  surprise,  and  against  the  opinion  of  the  learned  judge, 
who,  on  the  trial,  had  gone  through  the  evidence  of  the 


(1)  Faulamberg  v.  Pierce^  Ambler,  210.    Sewell  t.  Freestan, 
1  Chan  Cas.  6A.  (2)  3  Yoang«  ^  Jenris,  264.  Bopn,  p.  856. 
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rhtTinfr  and  some  part  of  the  evid^ioe  of  the  delieDdant, 
and  vas  nwlring  an  obanration  in  fiivour  of  the  H^fi^njfant^ 
the  jary  intemipted  him,  saying,  they  were  quite 
:  and  the  judge  thereupon  stopped,  and  the  jury 
iKmd  immediaieiy  a  Teidict  for  the  [dainti£     The  Lord 
CUtf  Bmrmu  after  a  reyiew  of  the  testioiony  and  the 
cfininn  ofthejudj^  followed  with  an  expresion  of  hisdi»- 
iBfiiifcrfion  with  the  Terdict,  concludes: — ^I  think  the 
learned  judge  was  warranted  in  directing  the  jury  to  oon* 
mdet  whether  hay  might  not,  in  the  early  terriers,  mean 
aH  the  pnKhioe  of  grass  land.    In  the  interpretation  of  an- 
cient instrumenis.  usage  has  6ei|uently  sui^Murted  a  new 
Bxide  of  construction.    In  this  case  that  construction  if 
flutaincd.  not  only  by  the  usage  of  payment,  but  by  mauy 
odicr  inscniments  putting  that  ooustniction  upon  theuii 
aad  ty  a  great  body  of  parol  testimony,  the  reputation  in 
the  pazisfa.  and  the  declarations  of  deoeaaed  parishioners. 
I  do  DOC  isel  that  the  expressions  in  the  documents  are  so 
ML  dear,  and  uneq[uiTocal  as  to  authorize  me  to  presume 
d>e  endowment  necessary  to  support  the  vicar^  claim,  in 
cffositMn  ao  undispiited  usage :  to  the  strong  probabiUty 
of  the  citje  being  in  substance  rendered  elsewhere ;  to  the 
claim  of  the  parish  for  many  years :  to  the  formal  admis- 
SK>e:  <M  that  claim  by  two  of  the  Ticaxs ;  and  to  the  aoqui- 
eswQo^of  alL  till  the  present  suiL  I  think  the  veidictmust 
be  »f  aside,  being  ag^mnsi  the  opimiam  of  the  learned 
jodfe :  and  that  it  must  be  tried  again.~(l) 

Skx  in  TrnmU-ar  r.  Fiuiifar.  2>  A  new  trial  awarded  on 
a  fa^ed  issue*  to  try  the  ralidity  of  a  will,  on  die  dissat- 
Htaccion  of  one  of  the  judees  who  tried  iL  The  feidict 
was  for  the  plainnif  thereby  establishing  the  wilL  The 
dtfandanfs  CMm»l  moved  the  court  to  grant  a  new 


ItCMkai  4  YooBge,  3tsa  (2)  4  Yeatcs,  X 
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on  the  spround  that  the  defendant  was  sick,  and  unable  to 
attend,  having:  material  testimony  to  produce;  that  the 
trial  was  urged  on  by  the  plaintiflf  by  surprise,  and  that 
the  verdict  and  judgment  thereon  would  be  final  and  cbn- 
clusive.  The  charge  of  the  chief  justice  was  in  favour  of 
the  writing  as  a  will ;  but  Smithy  J.,  added,  that  on  the 
most  mature  reflection,  he  was  not  satisfied  with  the  de* 
cision  of  the  jury,  and  thought  the  case  required  another 
hearing.  The  counsel  submitted  the  case  to  the  court. 
Per  Curiam, — "  We  wish  not,  by  our  remarks,  to  preju- 
dice the  plaintiff's  cause.  Let  there  be  a  new  trial ;  it  will 
give  more  general  satisfaction." 

As  the  power  to  grant  new  trials  originates  with  the  ju- 
risdiction of  courts  of  equity,  they  exercise  it  in  all  cases, 
indiscriminately,  at  common  law.  In  this  state,  however, 
there  is  one  class  of  cases  that  have  been  provided  for  spe- 
cially, as  to  the  exercise  of  equity  powers  in  granting  new 
trials  in  feigned  issues.  Our  statute  having  introduced  a 
particular  kind  of  equity  jurisdiction,  granting  divorces  a 
vinculo  matrimotiiij  on  the  ground  of  adultery,  has  direct- 
ed a  feigned  issue,  and  added  that  the  court  '^  may  award 
a  new  or  further  trial  of  such  issue  as  oflen  as  justice  shall 
fleem  to  require."(l) 

Thus,  in  Oermond  v.  Germond,{2)  where  the  testimony 
was  not  warranted  by  the  issue.  The  complainant  had 
charged  the  defendant  with  having  committed  adultery 
with  one  W.  C.  F,,  in  Rensselaer  county,  and  in  New* 
York  with  persons  unknown ;  and  on  the  trial  had  proved 
the  defendant  had  committed  adultery  in  that  county,  not 
with  W.  C.  F,,  but  with  another.  The  jury  found  the 
adultery  as  charged.  The  finding  being  out  of  both  the 
issue  and  the  testimony,  upon  an  application  ibr  a  new 
trial,  the  chancellor  having  reviewed  the  pleadings,  and 


(1)  2  R.  a  145.  {  40.  (2)  6  Johns.  C.  B.  347. 
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the  English  authorities  bearing  an  anal<^y  to  the  principal 
case,  concludes :  '^  I  have  gone  into  this  examination  of 
anal(^us  cases,  to  show  that  probably  the  better  opinion 
is,  that  a  charge  of  adultery  need  not  specify  the  names  of 
the  persons  with  whom  it  was  committed ;  and  certainly  it 
cannot  and  need  not  be  required,  if  the  persons  are  un- 
known when  the  bill  is  filed.  But,  in  this  case,  as  the  feign- 
ed issue  specified  a  particular  individual  in  the  county  o[ 
R.,  and  had  no  general  charge  as  to  that  county,  I  conclude 
that  the  plaintiff  should  be  confined  to  that  specific  charge. 
I  shall  accordingly  set  aside  the  verdict,  on  account  of  the 
admission  of  evidence  not  warranted  by  the  issue  as  it 
stood,  and  shall  award  a  new  trial,  and  allow  the  plaintiff 
to  aniend  the  feigned  issue  as  he  shall  be  advised."(l) 

5.  When  the  feigned  issue  is  directed  out  of  chancery, 
the  application  for  a  new  trial  must  be  made  to  that  court 
It  is  intended  to  inform  and  to  satisfy  the  court,  and  of  this 
no  other  court  can  be  the  judge.(2) 

Bowker  v.  iVtj:on.(3)  This  was  an  issue  directed  by 
the  court  of  chancery,  which  was  tried  before  Heath,  J. 
Shepherd,  Solicitor  General,  now  moved  for  a  new  Crial| 
upon  the  ground  that  certain  evidence  had  been  improperly 
rejected.  He  was  aware  that  the  general  rule,  with  respect 
to  issues  out  of  chancery,  required  that  the  motion  for  a 
new  trial  should  be  first  made  in  that  court ;  but  he  con- 
ceived, that  where  the  point  related  to  the  propriety  of  the 
decision  of  the  judge  who  presided  at  the  trial,  as  to  the 
admission  or  rejection  of  evidence,  it  formed  an  exception 
to  the  rule,  and  that  the  motion,  in  such  case,  ought  to  bt 


(1)  Et  vide  2  Mad.  Chan.  381.  Fowkes  v.  Oiadd,  2  Dick. 
576.  Bates  v.  Graves,  2  Ves.  jr.  287.  Codd  v.  Codd,  2  Johns. 
C.  R.  224. 

(2)  Vide  1  Newl.  Chan.  Prac.  353.  (3)  6  Taant  UL 
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first  made  in  the  court  of  law.  The  court  held,  that  in 
questions  of  evidence,  as  well  as  all  other  cases,  the  dis- 
tinction made  in  this  respect,  between  issues  out  of  courts 
of  equity  and  other  actions,  was  to  be  observed,  and  that 
this  application  must  first  be  made  to  the  court  of  chancery. 
And  rule  refused. 

So,  in  Stone  v.  Marsh,{\.)  where,  on  an  issue  directed 
to  be  tried  at  law  by  the  lord  chancellor,  points  at  law  were 
reserved  for  consideration,  it  was  held,  the  motion  for  a  new 
trial,  with  a  view  to  have  the  points  discussed,  must  be 
made  in  chancery,  and  not  in  this  court. 

The  same  practice  prevails  in  this  state ;  as  in  Doe  v. 
Roe.{2)  Feigned  issue,  ordered  by  the  chancellor,  to  try 
the  question  of  adultery.  A  verdict  having  been  found 
for  the  defendant,  a  case  had  been  made  for  a  new  trial  in 
this  court  A  motion  was  made  to  strike  the  case  firom 
the  calendar,  upon  the  ground  that  the  application  should 
have  been  made  to  the  court  of  chancery.  Per  Curiam. — 
"AppUcations  for  a  new  trial,  upon  these  feigned  issues, 
have  in  several  instances  been  made  to  this  court,  without 
objection ;  as  appears  from  the  cases  cited  by  the  plaintifi^'s 
counsel ;  and  one  of  those  appUcations  was  upon  a  feigned 
issue,  to  try  the  fact  of  adultery ;  but  they  are  also  enter- 
tained in  the  court  of  chancery ;  and  the  statute  seems  to 
contemplate  the  latter  court  as  the  proper  tribunal  for  this 
purpose.  Without  saying,  therefore,  whether  we  have 
power  to  hear  and  determine  the  motion  for  a  new  trial  in 
this  cause,  we  order  it  to  be  stricken  from  the  calendar,  on 
the  ground  that  this  is  a  matter  more  properly  cognizable 
in  the  court  of  chancery." 

And  in  Doe  v.  /?oe.(3)  This  was  a  case  made  on  trial 
of  a  feigned  issue  of  devisavit  vel  nouy  directed  by  the 


(I)  8  Dow.  &,  Ryl.  71.  (2)  1  Cowen,  216. 

(3)  6  Cowen,  55. 
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?  ic'  ±tt  8313.  srrrx  5=3^  n  eqinty.  The  judge  of 
-?:;iiL  'T^ssi  ±e  cksk  u  av.  The  cause  being  on 
^atemair  ic  in:  Tr*fwn^<  ^isaii  u  ailment  upon  the 
i^Licr  3Biw<siL  3L  :=K  aadKxinr  of  />oe  r.  i2oe,(l) 
X  ii£  <&wfl«nir  ttJtL  dat  case  was  disdngoish- 
icie  ZTTm.  -11^  zirc  rely  a«  betog  an  issue  <»  a  bill  filed 
a  A  i*j.«n£.  sc  stac?  as  ir^sav  under  the  old  oigani- 
21  ±e  TariTYi^.  arben  die  judge  who  held  the 
circuit  lad  si?  'fnrinFrr  poveia.  Here,  the  very  judge 
wiiff  mass  ae  3»m.  cks  the  cause  at  the  circuit,  and  le- 
jrjrm^  x  za  x  zurcixi  »  a  zkw  triaL  Curia. — "We  do 
Krc  SKOIL  1?  SLT.  ssa£  we  hare  not  power  to  hear  the  case ; 
tas  ws  mrnjg  die  mere  proper  couiae  is  to  move  in  the 


Oto  sciQzaes  hare  ncc  diTesied  the  courts  of  law  of  any 
ther  ooaT  hsTe  pniwRwsrd  at  common  law,  on 
inject  oc  Kteued  issues.  But  those  legislati?e  pro* 
resisf  expiessty  to  feigned  issues^  in  causes 
in  ctmts  ci  equity,  or  to  be  reviewed  by  them 
on  appeaL  potm  a>  these  courts  as  the  Intimate  source  of 
tebef  man  die  oppiessioB  of  unjust  Terdicts,  on  issues  di* 
leded  br  theifwrires.  Between  the  decisions  of  our  su- 
pRme  court,  just  cited,  and  our  revised  statutes,  sofase- 
quemly  adopted,  there  spears  to  exist  a  perfect  accord- 
on  this  subject(2) 


(1)  1  Cowcn,  S16.  (2)  Vide  2  R.  S.  66.  145.  175. 609. 
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As  a  conclusion  to  this  work,  it  may  be  proper  to  take  a 
brief  notice  of  the  Terms  on  which  verdicts  are  set  aside, 
and  new  trials  granted.  Here,  the  discretion  of  the  court 
is  unlimited;  the  governing  principle  being,  to  do  strict 
justice  between  the  contending  parties.  Some  cases  are  so 
BtroHgly  marked,  as  to  furnish  precedents  from  which 
rales  have  been  extracted  of  easy  application ;  while  others 
have  required  the  close  attention  of  the  court  to  the  merits, 
and  to  the  probable  consequences  of  granting  the  motion, 
affecting  the  justice  of  the  case. 

The  terms  are  distinguishable  into  two  kinds;  one, 
where  costs  only  ate  imposed,  the  other,  where  the  courts 
superadd  to  the  payment  of  costs  other  candiiiansj  with 
reference  to  the  pleadings  or  the  merits,  or  the  probable 
result  In  imposing  costs  only,  the  courts  confine  their 
views  to  the  antecedent  proceedings ;  but  in  superadding 
other  terms  they  look  at  the  consequences,  and  provide 
against  injustice  or  undue  advantage,  in  the  event  of  de- 
priving the  prevailing  party  of  the  verdict. 

Among  the  more  prominent  and  well  defined  rules, 
imposing^  terms  as  to  costs,  is  one  whose  application  is  of 
daily  occurrence,  that  wherever  a  party  seeks  to  be  re- 
lieved from  the  consequences  of  his  own  irregularity,  or 
his  adversary  asks  to  set  aside  proceedings  for  that  cause, 
he  must  pay  costs.(l) 

(1)  2  Tidd,  921.    2  Arch.  Prac  228.    Ore.  Pnc  5ie. 
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Anocbsr  mle.  eqaally  well  defined,  and  applicable  to 
new  criala.  is.  that  the  party  asking  a  &Tor.  and  excosmg 
liTww*i4f'_  when  his  adrersary  is  in  no  de&olt.  most  pay 
coats..'!  Ft^  instance,  if  be  ask  to  hare  the  verdict  set 
aaide  apon  the  sroand  cf  the  cause  haying  been  called  on 
in  the  absence  of  coonseL  As  in  Fourdrinier  r.  Brad- 
hay  ^2  where  the  coon  directed  a  new  trial,  on/jf  on  pay- 
ment o(  costs.  Or  where  there  has  been  surprise,  as  in 
ThMTtM  T.  Beaumont  :'3:  orasksto  setasideanoQSiiit,occa- 
aooed  by  the  accidental  absence  of  a  witness,  as  in  SkiUiio 
T.  TkeedJA] 

It  is  no  less  clearly  settled,  that  where  a  verdict  has  beoi 
had  OTo/a  fide,  the  court  will  not  only  set  it  aside  as  of 
eourae,  but  will,  in  gross  instances,  impose  costs  on  the 
party  who  has  resorted  to  the  fraud.  As  in  Andericn  y. 
GtargeJ^b)  where  the  court  not  only  set  aside  the  Terdict, 
bat  set  it  aside  without  payment  of  costs :  and  declared 
the  next  time  that  a  party  should  obtain  a  verdict  in  like 
manner  by  an  unfidr,  unconscionable  advantage,  without 
trying  the  real  question,  they  would  set  aside  the  verdict, 
and  make  Aim  pay  the  costs. 

So,  in  the  case  in  Buller,{6)  where  the  plaintiff  had  con- 
cealed, in  his  house,  a  material  witness  for  the  defendant, 
80  as  to  avoid  the  being  served  with  a  subpcena,  and  had 
a  verdict,  which  the  court  set  aside,  without  costs.(7) 

And,  to  mark  their  detestation  of  procuring  verdicts  by 
nnfisdr  practice,  the  courts  have,  in  some  instances,  direct- 


(1)  Vide  last  cited  authorities  in  loco, 

(2)  3  Barn.  &  Aid.  328.    Supra,  174. 

(3)  1  Bingham,  339.    Supra,  p.  170.  225. 

(4)  6  Bingham,  753,  and  vide  cases  cited  as  illustratiye  of  Ab- 
sence, Surprise,  and  Mistake  of  Parties,  ante  Chap.  VI. ;  and  of 
Witnesses,  Chap.  VII.  passim, 

(5)  1  Burr.  352.    Supra,  p.  56.  (6)  Bull.  N.  P.  328. 
(7)  Bt  Wde  Hall,  on  Costa,  391. 
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ed  the  attorney  of  the  party,  who  has  misbehaved  in  pro- 
curing the  verdict,  to  pay  the  costs  out  of  his  own  pocket. 
As  in  Trubody  v.  Brain^{\)  where  the  plaintiflPs  attorney 
contradicted  the  testimony  given  by  one  of  the  defendant's 
witnesses,  who  had  sworn  that  he  never  had  had  any  con- 
versation with  the  former  on  the  subject  in  question,  by 
stating  positively  that  he  had,  and  what  the  conversation 
was.  The  defendant's  witness  was  in  consequence  com- 
mitted for  perjury,  but  was  afterwards  discharged,  on  the 
attorney  stating  the  next  day,  that  he  might  have  been  mis- 
taken in  the  person  of  the  witness  for  that  of  his  brother, 
who  greatly  resembled  him.  An  application  being  made 
for  a  new  trial  under  these  circumstances,  and  that  the 
plaintiff  or  his  attorney  should  be  ordered  to  pay  the  costs 
of  the  former  trial,  the  court  granted  a  rule  accordingly, 
which  was  afterwards  made  absolute ;  the  court  ordering 
the  plaintiflPs  attorney  to  pay  the  costs  of  the  former  trial. 

There  is  another  case  where  the  party  must  pay  costs  to 
entitle  him  to  relief;  when  on  the  motion  he  puts  forward 
some  new  ground  not  taken  at  the  trial.  As  in  Sutton  v. 
Mitchell^{2)  where  the  defendant  moved  to  set  aside  the 
verdict  on  one  part  of  a  section  of  a  statute,  but  had  relied 
on  a  diflferent  part  at  the  trial.  The  motion  was  granted, 
but  with  costs,  with  this  nota  appended :  "  The  rule  was 
made  absolute  on  payment  of  costs,  because  this  motion 
was  made  on  a  new  ground,  not  opened  before  on  the  trial.'' 

In  these  cases,  costs  are  allowed  as  a  matter  of  strict 
right,  and  cannot,  therefore,  be  said  to  be  in  the  discretion 
of  the  court.  They  are  the  mulct  the  law  exacts  for  irregu- 
larity, or,  what  is  equivalent  to  it,  negligence  or  circum- 
vention. Besides,  the  party  who  has  the  verdict  has  ob- 
tained it  in  the  course  of  a  correct  practice  ;  and  justice 
requires  that  he  should  not  be  placed  in  a  worse  situation. 


(1)  9  Price,  76.    Supra,  p.  58.  (2)  1  Term  Rep.  la 
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or  nbjected  in  any  erent  to  ocMts^  by  ecmSemag  a  frfoor 
OD  his  ies  ligilant  or  afmi^t  adversary. 

Bat  there  are  other  cases  requiring  review,  where  the 
parties  are  eqoaliy  blameless,  and  where  costs  do  not  loUow 
of  strict  ri^t,  apoo  setting  the  Terdict  aside.  Here  the 
eoarts  exercise  their  discretion,  and  generally  grant  the  mo- 
tion  withoat  costs,  or  direct  the  costs  to  abide  the  event, 
upon  the  ground  that  the  necessity  for  a  second  trial  has 
grown  out  of  occorrences  which  the  parties  could  not  con- 
trol, and  where  some  blame  is  to  be  attached  to  others.  Of 
this  description  are  new  trials  for  the  misdiroction  of  die 
jodge,  his  admission  of  illegal,  and  his  rejection  of  legal 
testimony,  and  his  directing  a  nonsuit,  contrary  to  law.(l) 

As  in  Buscall  t.  Hi>gg,{2)  where  the  i^aintiff  was  im- 
properly nonsuited,  but  with  leave  to  move  to  set  aside  the 
nonsuit  without  costs,  which  was  granted  <m  motion.  So 
in  Vale  v.  Baylej{3)  where  upon  a  question  of  delivery  of 
goods  to  a  carrier,  there  was  prima  facie  proof  The 
judge,  notwithstanding,  nonsuited  the  plaintiff^  and  the 
court  set  it  aside  without  costs.  And  in  Williams  v. 
Smiih,{^)  the  rule  is  recognised  thus: — ^  In  another  cause, 
between  the  same  parties,  the  court  said,  the  granting  new 
trials  was  always  on  payment  of  costs,  unless  otherwise 
expressed,  or  when  for  the  misdirection  of  a  judge ;  in 
which  latter  case,  they  abide  the  event  of  the  suit'^S) 

And  the  same  rule  will  apply  to  setting  aside  a  nonsuit, 
to  which  the  plaintiff  has  submitted,  in  compliance  with 
the  erroneous  direction  of  the  judge,  as  well  as  where  he 
is  nonsuited  against  his  wilL  As  in  Pochin  v.  Pawley.{6) 
Assumpsit  against  a  surveyor  of  a  turnpike  road.     The 


(1)  Tidd,  921.    Gnu  Prac.  516.  Say.  Costs,  189.  6  Cowen,  690. 

(2)  3  Wils.  146.  (3)  1  Cowp.  297.  (4)  2  Caines,  253. 
(5)  Vide  Birkett  v.  Wxllan,  1  Chitty's  Rep.  633.  «e  in  noHs. 

Sherlock  v.  Bamed,  8  Bingham,  21.  (6)  1 W.  Blado.  67a 


CONCLUSION.  601 

judge  thought  there  was  no  evidence  of  a  contract  with 
him,  but  with  the  commissioners  who  employed  the  de- 
fendant ;  and  he  would  have  nonsuited  the  plaintiff,  but 
he  refused,  and  had  a  verdict.  On  motion  to  set  it  aside^ 
the  court  were  unanimously  of  opinion  with  the  judge  who 
tried  the  case,  and  as  the  plaintiff  had  refused  to  be  non* 
suited,  contrary  to  the  opinion  of  the  judge,  they  granted 
the  new  trial  without  costs.  It  is  added,  "  In  like  manner, 
as,  where  a  plaintiff  submits  to  a  nonsuit,  in  compliance 
with  the  erroneous  opinion  of  a  judge,  the  nonsuit  shall  be 
set  aside  without  costs."(l) 

Upon  the  same  principle,  the  court  will  set  aside  the  ver- 
dict, and  grant  a  new  trial  without  costs,  where  the  jury 
have  misbehaved  themselves.(2)  Thus,  where  the  jury 
drew  lots,  although  thiey  happened  to  find  according  to  the 
evidence  and  the  opinion  of  the  judge ;  HcUl  v.  Cove.{3) 
Upon  motion  for  a  new  trial,  it  was  agreed,  that  the  ver- 
dict must  be  set  aside ;  but  the  question  was,  whether  the 
defendant  should  pay  costs.  The  court  inclined  to  give 
the  plaintiff  costs,  comparing  it  to  the  case  of  a  verdict 
against  evidence ;  but  at  last  it  was  agreed,  that  the  costs 
should  wait  the  event  of  the  new  trial.(4) 

So,  where  the  jury  render  a  perverse  verdict ;  but  not 
where  they  honestly  commit  an  error.  This  distinction 
is  taken  in  a  recent  case,  Shillitoe  v.  Claridge,(S)  Upon 
a  motion  for  a  new  trial,  on  the  ground  of  a  verdict  clearly 
against  evidence,  in  this  case,  Lord  Ellenborough  said,  that 
it  was  the  rule,  that  where  the  verdict  has  been  the  error 
of  the  jury,  the  new  trial  is  always  with  costs ;  but  where 


(1)  Sedvide  1  Anst.  47. 

(2)  2  Arch.  Prac.  228.    Gra.  Prac.  516.    Hull.  Costs,  383. 

(3)  1  Str.  642.    Et  vide  Willes,  488. 

(4)  As  to  Misbehaviour  of  Jury,  and  terms  of  relief,  vide  anto 
Chap.  IV.  passim,  (5)  2  Chitty's  Rep.  426. 
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there  is  any  miscoDduct  in  the  jury,  Lord  Kenycm  had 
made  an  exception,  and  the  court  had  often  done  so  since. 

So,  in  ScoU  ▼.  Waikin9on,{i)  Action  for  the  price  of  a 
stack  of  hay,  £18.  The  jury,  aAer  a  strong  intimatioQ 
from  the  learned  baron,  that  the  plaintiff  was  entitled  to 
recover,  found  a  verdict  for  the  defendant  The  plaintiff 
moved  to  set  aside  the  verdict,  as  against  evidence  and 
the  express  opinion  of  the  judge,  and  therefore  perverse, 
and  out  of  the  rule  governing  cases  under  £20.  The 
court  said,  that  they  would  communicate  with  Mr.  Baron 
Vaughan  on  the  subject ;  and  Mr.  Justice  Park  said,  that 
he  had  seen  him,  and  that  he  said,  that  although  he  should 
have  been  better  satisfied  if  the  verdict  had  been  the  other 
way,  yet  that  he  did  not  consider  it  so  perverse  as  to  induce 
the  court  to  grant  a  new  trial  without  paymont  of  cosl8.(2) 

And  it  aiq)ears  to  be  well  settled,  that  upon  a  case  re- 
served, and  judgment  on  the  merits,  as  well  as  on  a  case 
reserved,  but  imperfect,  the  costs  will  follow  the  event.(3) 

In  Hodgsen  v.  Barvia,{i)  where  the  jury  rendered  a 
perverse  verdict,(5)  and  it  was  insisted  that  the  new  trial 
should  be  without  costs.  Lord  Elletiboraiigk  said,  that 
where  there  was  any  perverseness  in  the  finding  of  the 
jury,  the  rule  for  a  new  trial  had  been  made  absolute,  with- 
out costs ;  and  he  added,  that  when  at  the  bar,  he  had 
often  obtained  such  rules,  on  that  ground,  without  coct& 
Eventually,  he  said  that  the  costs  should  abide  the 
event.(6) 


(1)  4  Moore  &  Payne,  237. 

(2)  Vide  Freeman  v.  Price^  1  Younge  &  Jcrvis,  402. 

(3)  Vide  1  Str.  300.    3  Term  Rep.  507.    6  Term  Rep.  71, 144. 

(4)  2  Chitty's  Rep.  268. 

(5)  As  to  Perverse  Verdicts,  and  relief  (ram,  vide  9oprt,  121. 

(6)  Et  vide  Jackson  ▼.  Duchairey  3  Term  Rep.  551.    Jackmm 
T.  Losuw,  4  Term  Rep.  166.    Feiae  v.  Randall^  6  Term  Rep.  14& 


CONCLUSION.  603 

Biit  the  rule  does  not  apply  to  new  trials  granted  on  the 
ground  that  the  verdict  is  contrary  to  evidence,  or  that  the 
damages  are  excessive.(l)  This  being  a  verdict  produced 
in  the  exercise  of  an  honest,  but  mistaken  judgment,  and 
no  rule  of  law  violated,  the  courts  have  thought  proper  that 
the  party  asking  to  disturb  it  should  pay  costs,  not  as  a  mulct, 
but  as  the  price  of  relief  from  misfortune,  where  no  blame 
to  any  one  can,  with  propriety,  be  attached.  The  applica- 
tion is  for  a  new  trial,  strictly  on  the  merits. 

in  an  Aruniymoua  ca^e,(2)  the  court  take  this  distinction : 
"  If  a  new  trial  be  granted  for  irregularity,  there  shall  be 
no  costs  paid  for  it ;  but  if  defence  be  made,  it  may  help 
the  irregularity.  If  new  trial  be  upon  the  merits  of  the 
cause,  there  must  be  co6ts.''(3) 

In  the  leading  case,  Bright  v.  Eyntm^ii)  there  was  a 
verdict  against  evidence;  and  motion  for  a  new  trial 
granted  on  payment  of  costs  by  the  plaintiff,  after  motion 
of  the  plaintiff's  counsel  that  it  should  be  without  costs. 
And  in  Burton  v.  TAomp«on}(5)  and  Macrow  v.  Hull,{9l) 
it  was  assumed  that  the  plaintiff,  in  both  instances,  would 
have  to  pay  costs ;  and  upon  this  assumption,  although 
the  verdicts  were  clearly  against  evidence,  yet  the  cases 
being  of  a  frivolous  character,  a  new  trial  in  neither  case 
was  worth  the  paying  for,  and  they  were  for  that  reason 
in  both  instances  refused. 

But  payment  of  costs  is  not  the  only,  or  indeed  the 
principal  condition  on  which  riew  trials  are  directed. 
There  are  other  circumstances,  much  more  deeply  stkct- 
ing  the  rights  of  the  parties,  and,  in  protecting  these 
against  the  unequal  consequences  of  disturbing  the  verdict, 
various  oircumstances  present  themselves  calling  for  the 
imposition  of  such  terms  to  accompany  the  rule,  as  may 


(1)  2  Tidd,  921.    Gra.  Prac.  616.  (2)  12  Mod.  370. 

(3)  Et  vide  Hull.  Cosis,  383.  387.  (4)  1  Borr.  390. 

(5)  2  Bunr.  664.  (6)  1  Burr.  11. 
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IbmiBh  the  best  security  of  even-handed  jnstioe  to  both 
parties,  in  any  event  For  this  purpose,  there  is  an  uncir- 
cnmscribed  latitude  of  power,  to  be  guided  by  judicial  dis- 
cretion, inherent  in  courts  of  justice. 

The  terms  imposed  on  setting  aside  verdicts,  in  addition 
to  costs,  may  be  divided  into  ordinary  and  extraordinary. 
To  the  former  belongs  the  rule  with  which  every  practi- 
tioner is  familiar,  that  of  pleading  or  replying  instanier, 
taking  short  notice  of  trial,  and  in  a  word,  placing  the  regu- 
lar party  in  no  worse  situation  than  he  would  have  been, 
if  that  which  has  caused  the  appUcation  for  relief  had 
never  happened. 

The  extraordinary  terms  arise  out  of  the  merits  of  the 
case,  the  relative  situation  of  the  parties,  the  probable  con- 
sequences of  delay,  the  advantage  or  disadvantage  that 
may  result  to  either  party  from  the  state  of  the  pleadings^ 
the  prejudice  that  may  result  to  the  prevailing  party  from 
opening  the  whole  case,  and  again  putting  the  entire  merits 
afloat,  the  propriety  of  protecting  the  party  firom  being 
harassed  with  double  applications  on  cases  and  bills  <tf  ex- 
ceptions, and,  in  short,  the  necessity  of  preserving  and  se- 
curing good  faith,  and  the  best  chance  for  impartial  justics 
upon  the  fuaal  disposition  of  the  case.  All  these  considera- 
tions press  upon  the  mind  of  the  court,  and  call  for  salutary 
conditions  to  accompany  the  relief  granted.  To  accom- 
plish, at  the  same  time,  the  claims  of  justice,  by  sending 
the  case  to  another  jury,  and  protect  the  rights  of  the  party 
in  possession  of  the  verdict,  the  courts  will  direct  the  re- 
quisite stipulations  to  be  inserted  in  the  rule ;  and,  for  this 
purpose,  the  court  will  look  into  the  case.(l)     Thus, 

The  verdict  will  be  allowed  to  stand,  or  the  money  di- 
rected to  be  paid  into  court  as  security,  when  the  court  is 
satisfied  that  the  rights  of  the  party  who  has  obtained  the 


(1)  Keate  v.  Temple^  1  Bos.  db  Piil.  158. 
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rerdict  would  probably  be  prejudiced  by  delay,  if  the  ver- 
dict were  set  aside.  This  is  a  condition  of  frequent  oc- 
currence, and  evidently  just.(l)  And,  it  seems,  where  a 
special  case  has  been  reserved,  a  new  trial  has  been  grant- 
ed, without  previously  setting  aside  the  former  verdict.(2) 
If  the  putting  of  the  whole  case  afloat  upon  the  law  and 
£su;ts  would  produce  an  unequal  hazard  to  the  prevaiUng 
party,  the  court  will  Umit  the  new  trial  to  a  single  point 
As  in  Thwaites  v.  Sainsbury.i^)  Assumpsit,  and  the  de- 
fence was,  that  the  plaintiff  had  taken  bills  of  exchange  on 
his  own  risk  in  full,  and  released  the  defendant  from  all  re- 
sponsibility. There  was  a  verdict  for  the  plaintiff;  and, 
on  motion  for  a  new  trial,  as  contrary  to  evidence,  the 
court  intimated  a  wish  to  limit  the  inquiry  to  the  single 
question,  whether  the  plaintiff  had  agreed  to  take  the  bills 
on  his  own  risk,  expressly  releasing  the  defendant  from  any 
responsibility.  Spankie,  sergeant,  objected,  that  the  court, 
in  the  exercise  of  its  discretion,  as  to  granting  a  new  trial, 
had  seldom  or  never  restricted  a  party  in  this  way  to  a 
single  point  of  inquiry ;  and  he  prayed  to  be  allowed  as 
usual,  to  go  to  trial  again  generally,  without  restriction. 
But  the  court  observing,  that  in  causes  where  the  defence 
was  set  out  in  pleading,  the  parties  would,  on  a  second 
trial,  be  necessarily  confined  to  the  issues  which  were  on 
the  record  at  the  first  trial ;  and  that  it  was  expedient  the 
same  course  should  be  pursued  where  a  particular  line  of 
defence  had  been  relied  on  under  the  general  issue,  imposed 
that  condition  on  the  defendant,  and  made  his  rule  for  a 
new  trial  absolute,  on  the  following  terms : — Payment  of 
costs ;  bringing  into  court  the  money  sought  to  be  recover- 
ed ;  and  limiting  the  inquiry  on  the  new  trial  to  the  single 
point,  whether  the  plaintiff  had  agreed  to  take  the  bills  on 


(1)  2  Tidd,  922.    Gra.  Prac.  516,  et  vid^  8  Taunt.  712. 

(2)  Lofft,  451.  (3)  7  Bingham,  437. 
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KBOOKZi?  as  KrsB^  dial  die  aafv  trial  is  to  lake  piaeeon 
menfSw  viefaoat  pscaid  lo  the  ferm  of  ibe  acdon^S) 
Or.  a'  an  airrwirimt  shootd  beciwig  necesHLrr.  dier  will 
die  opfcms  paitr  the  same  liafat  to  plead,  or  icplyi 
as  he  had  before  he  put  in  his  plea  or  icpBcatioo, 
as  in  Wiaiaw^T.Prait^3)  The  pfauntiff  was  nonsniled, 
oo  the  acoooDt  of  a  variance.  On  applieatioD  iosetaside 
riae  noosnity  the  court  granted  the  plaintiff  a  role  itiij,  for 
a  new  tziaL  with  leare  to  amend  the  declaration,  on  pay- 
■Knt  of  costs.  The  rule  was  made  absolnte,  the  conrt  say^ 
inir,  ~  Tbe  plaintiff  should  be  at  liberty  to  amend  his  de- 
claiatioo  generally,  and  the  defendant  may  then  either 
plead  de  novo,  or  demur  to  the  declaradon.  according  as  be 
may  be  adviaed.''(4) 

Or,  if  the  case  stands  so  upon  tbe  pleadings,  that  if  tbe 


(1)  Chiuy'i  Rep.  425. 

(2)  IVeUh  Y.  Dusar,  3  Binn.  329.         (3)  5  Bam.  &  Aid.  896. 
(4)  Hmbt  t.  AhOj  4  Maale  &  Selw.  470.    Haikead  t.  Abrckam^ 

3  Taaot.  81. 
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defendant  has  a  new  trial  he  may  nonsuit  the  plaintiff ;  and, 
on  the  other  hand,  if  the  plaintiff  is  allowed  to  amend  his 
declaration  to  meet  his  proof,  the  defendant  will  lose  the 
benefit  of  his  offset,  the  court  may  refuse  the  motion,  as, 
upon  the  whole,  the  best  adopted  to  do  equal  justice  ;  as  in 
Gerbier  v.  Enter f/j{l)  where  the  court  say,  the  new  trial 
could  only  be  for  the  purpose  of  nonsuitingr  the  plaintiff; 
and  if  the  plaintiff  were  allowed  to  amend,  the  new  trial 
could  be  of  no  use  to  the  defendant,  and  therefore  dis* 
charged  the  rule. 

Or,  if  necessary  to  the  justice  of  the  case,  the  court  will 
impose,  as  a  condition,  that  the  party  consent  that  the  form 
of  action  be  changed,  as  in  Walker  v.  Long,{2)  where  the 
court  held  this  language — <'  In  granting  a  new  trial,  the 
a{^lication  is  made  to  the  discretion  of  the  court;  and  it 
is  in  the  power  of  the  court  to  lay  the  party  applying  un- 
der equitable  terms.  This  power  should  alwajrs  be  used 
to  prevent  the  plaintifi^  if  possible,  from  being  turned  roimd, 
which  can  only  occasion  delay  and  additional  expense.  In 
this  case,  the  court  grant  a  new  trial,  on  condition  that  the 
defendant  consent  that  the  form  of  action  be  changed  to 
an  action  of  account  render,  and  that  the  costs  of  the 
former  action  abide  the  final  event  of  the  cause.  The 
court  are  aware,  that  they  have  gone  further  than  they 
are  warranted  by  any  precedent;  but  they  think  not  far- 
ther than  they  are  justifiable  in  their  discretion  upon  the 
subject  of  a  new  trial." 

.  If  parties  claiming  in  right  of  others,  who  are  irresponsi- 
ve, apply  for  a  new  trial,  the  court  will  impose  upon  them, 
as  a  condition,  that  they  consent  to  be  bound  by  the  ver- 
dict, and  to  be  responsible  for  the  costs,  as  in  Noble  v. 
Adams.{3)  The  assignees  of  the  plaintiff,  a  bankrupt,  claim- 


(1)  2  Wash.  C.  C.  Rep.  413.  (2)  2  Browne's  Rep.  125. 

(3)  7  Taunt.  59. 
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ed  the  benefit  of  a  recovery,  and  on  a  verdict  for  defendant, 
applied  to  set  it  aside.  The  Court  observe — "  It  is  fit  to 
impose  the  terras,  that  the  assignees  of  the  plaintiff,  who 
is  now  a  bankrupt,  shall  consent  to  be  bound  by  the  event 
of  this  action,  and  to  be  responsible  for  the  costs."  The 
assignees  of  the  plaintiff  signified  their  refiisal  to  accept 
the  permission  offered  them.  And,  Per  Curiam, — "  The 
plaintiff  is  a  bankrupt ;  he  will  be  unable  to  pay  any  costs 
himself  The  defendant  has  obtained  a  verdict.  The 
plaintiff,  or  rather  his  assignees  through  him,  apply  for  a 
new  trial.  They  profess,  that  if  the  plaintiff  gets  a  ver- 
dict against  the  defendant,  they  will  take  the  benefit  of  it ; 
if  Noble  fails,  they  refuse  to  be  bound  by  the  verdict  or  pay 
the  costs,  upon  the  ground  that  this  is  res  inter  alios  acta. 
Upon  that  ground,  that  it  is  res  inter  alios  acta^  we  leave 
them  to  that  right  of  action  which  remains  to  them,  and 
this  rule  must  be  discharged. 

But  it  will  be  different,  if  the  plaintiff  sue  in  his  own 
right  and  be  insolvent.  They  will  not  exact  terms  of 
payment  or  security  from  him,  with  which  he  is  unable  to 
comply,  for  that  would  amount  to  a  denial  of  justice.(l) 

When  the  applicant  for  a  new  trial  has  tendered  a  bill 
of  exceptions,  the  court  will  compel  him  to  elect  or  refiise 
a  new  trial,  unless  he  abandon  his  writ  of  error.  So 
ruled  in  Doe  v.  RobertSj{2)  where  it  was  held  that  when 
a  bill  of  exceptions  has  been  tendered,  the  court  will  not 
grant  a  motion  for  a  new  trisil,  unless  the  bill  of  excep- 
tions has  been  abandoned.  And  in  Cor  lies  v.  Cum- 
mif^s,{3)  where  the  plaintiff  took  a  bill  of  exceptions  on 
certain  points  of  law ;  and  afterwards  made  a  case  embra- 


(1)  Vide  Goode  v.  Sir  W.  Lewis,  iFrice,  307.  Hall€t  v.  Ck>tton^ 
1  Caines,  11.     Bird  v.  Pierpoint,  3  Caines,  106. 

(2)  2  CMtty's  Rep.  272,  et  vide  2  W.  Black.  92a 

(3)  5  Cowen,  415. 
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cing  the  same  points  ;  and  also  bringing  up  the  question  as 
to  the  weight  of  evidence.  It  was  moved  that  the  defend- 
ant should  elect  which  he  would  abide  by ;  and  that  if  he 
should  elect  the  one,  the  other  should  be  set  aside.  Curia — 
"  The  defendant  cannot  pursue  the  bill  and  case  both.    He 

must  elect."(l) 

If  either  party  have  died  since  the  period,  that  by  the 
rules  of  the  court  the  prevailing  party  would  be  entitled  to 
judgment ;  or  if  there  is  a  strong  probability  from  appear- 
ances, that  the  party  making  the  motion  may  die  before 
verdict  on  the  new  trial,  the  court  will  impose,  as  a  condi- 
tion of  granting  it,  that  the  party  stipulate  against  the  con- 
sequences of  such  an  event. 

The  power  of  the  court,  and  disposition  to  exercise  it, 
when  a  proper  case  occurs,  is  to  be  inferred  from  Lopez  v. 
De  Tastet{2)  On  motion  for  a  new  trial,  the  court  had 
imposed,  as  a  condition,  the  defendant  should  secure  pay- 
ment, in  the  event  of  a  verdict  for  the  plaintiff.  After- 
wards the  plaintiff  moved  to  amend  the  rule  on  affidavit  of 
delay,  and  that  the  defendant  was  eighty-seven  years  of 
age,  and  infirm,  that  it  might  be  provided  by  the  rule,  that 
the  suit  should  not  abate  in  the  event  of  the  death  of  the 
defendant,  and  relied  on  Pleydell  v.  The  Earl  of  Dor- 
Chester, {^)  Dallas,  Ch.  J. — "  That  case  turned  on  differ- 
ent circumstances,  nor  was  there  any  guarantee.  Here 
the  party  might  have  stipulated  for  the  non-abatement  of 
the  suit  at  first,  and  then  Glyn  &  Co.  would  have  consi- 
dered whether  they  would  have  entered  into  the  bond  or 
not  on  those  terms ;  but  the  application  is  now  made  out  of 
time,  and  cannot  be  granted." 

So,  in  Griffith  v.  Williams,{i)  Where  in  an  action  for 
breach  of  promise  of  marriage,  the  court  of  exchequer  said, 


(1)  Vide  1  Johns.  Rep.  192.        (2)  8  Taunt.  712.    7  Moore,  129. 
(3)  7  Term  Rep.  525.  (4)  1  Cronip.  &  Jervis,  47. 
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that,  although  the  plaintiff  had  died,  they  should  have  no 
difficulty  in  imposing  such  terms  as  would  enable  the  par- 
ties to  go  to  another  trial  if  necessary.  And  Garrow,  B., 
mentioned  a  case  in  which  he  had  been  of  counsel,  where 
the  court  of  king's  bench  had  imposed  similar  terms  in 
granting  a  new  trial  on  the  application  of  the  defendant, 
who,  it  was  suggested,  was  likely  to  die  before  the  cause 
could  be  tried  a  second  time.  And  in  Palmer  v.  Cohen,{l) 
Lord  Tenterden,  Ch.  J.,  observes — "  It  might  be  done  in 
an  action  of  this  kind,  as  well  as  in  a  mere  action  of  debt.'' 
Other  instances  may  well  be  conceived,  in  which  the 
exercise  of  this  salutary  power  might  become  necessary 
for  the  furtherance  of  justice.  It  may  be  safely  asserted, 
that  no  case  can  occur,  presenting  circumstances  timely 
addressed  to  the  discretion  of  the  court,  in  which  the  rights 
of  the  parties  may  Hot  be  fully  protected,  by  the  imposi- 
tion of  conditions  meeting  the  exigency. 


(1)  2  Bam.  db  Adol.  966. 
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Especially  in  penal  and  hard  actions,           -           -  371.394 
The  verdict  in  these,  not  disturbed,  although  against  weight 

of  evidence,            -----  380 

Nor  if  grounds  doubtful,        .           -            -            -  388 

Nor  if  action  vexatious,         .            -            -            -  397 

Or  frivolous,               .            .            -            -            .  40I 

Nor  when  justice  done,         -           -            .            .  407 

Personal  torts  strictly  within  province  of,     -            -  410 

Damages  in  them  their  peculiar  province,     -            -  410 
Verdicts  in,  not  set  aside  by  reason  of  damages,  unless 

they  show  passion,             ...            -  442 

Nor  for  smallness  of  damages,  unless  partiality,       -  450 

But  great  latitude  allowed,    .           -            -            -  452 
Ought  to  be  controlled  by  test  when  afforded  by  nature  of 

case,           ------  453 

LAW, 

If  verdict  against,  will  be  set  aside,              -            -  326 

Even  in  penal  and  hard  actions,        -           .            -  334 

But  not  against  equity  of  the  case,   ...  341 

Nor  in  frivolous  actions,        .           .            -            .  347 

Nor  in  hard  actions  if  for  defendant,            -            -  353 

Nor  because  of  the  form  of  action,   -           -            -  357 
LIBEL, 

If  verdict  for  defendant,  will  not  be  set  aside,       -  353 
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LIBEL, 

But  will  if  against  law,     -           -           -           -  354 

Although  rarely,  and  under  special  circumstances,  355 

And  if  clearly  against  evidence,    -           -           -  373 

Not,  if  only  a  preponderance  against  verdict,        -  385 

Or  evidence  doubtful,         -           -           -           -  394 

Not  for  excessive  damages,            _           _           -  426 
Unle&s  outrageous,             _           .           -           -    442. 446 

Nor  on  account  of  sniallness  of  damages,             -  449 

Unless  jury  evince  passion,            -           -           -  450 
MALICIOUS  PROSECUTION, 

Verdict  in,  not  set  aside  for  excessive  damages,  416 
But  will  if  outrageous,        -           -           -    ^2. 444 

Not  for  smallncss  of  damages,        -           -  ^^^ 
MILITARY  LANDS,  an  exception  to  rule  refusing  a  new 

trial, 230 

MISCONDUCT  OF  JURY, 

Suffering  parties  to  approach  them,             -  ^3 

Receiving  papers  clandestinely  from  parties,  66 

But  not  if  taken  by  mistake  and  not  read,  73 

Nor  unless  furnished  by  prevailing  party,   -  76 

Separating  before  verdict,   -           -           -  80 
Abusing  indulgence  of  the  court,    -           -        85. 95 

Accepting  of  refreshments  from  prevailing  party ,  96 

Any  act  showing  destitution  of  moral  principle,  99 

Drinking  spirituous  liquors,             -           -  I^^ 

Casting  lots  for  verdict,       -           -           -  104 

Rendering  a  perverse  verdict,          -           -  121 
MISCONDUCT  OF  PARTY, 

Delivering  of  papers  surreptitiously  to  jury,  45 

Tampeiing  with  jury,         _           -           -  48 

Using  indirect  means  to  prejudice  jury,      -  54 
Suppressing  evidence,  and  misleading  court  and 

jury,         -----  56 
MISDIRECTION  OF  THE  JUDGE, 

Effects  of,  in  matters  of  law,          -           -  262 

If  on  points  material  to  the  issue,   -           -  263 

Will  avoid  the  verdict  in  penal  actions,             -  263 

In  torts,        -----  266 

In  contracts,            -           -           .           _  207 

If  he  charge  to  indulge  groundless  premunptions,  271 
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MISDIRECTION  OF  THE  JUDGE, 

Or  withhold  proper  instructions,  and  jury  err,         273 
Or  refuse,  being  asked,  to  charge,    -  -  277 

Or  send  the  cause  to  the  jury,  when  he  ought  to 

have  nonsuited,    -  -  -  -  278 

But  not,  if  counsel  elect  to  be  nonsuited,    -  281 

Nor  unless  they  ask  that  the  case  go  to  the  jury,    282 
If  case  go  to  the  jury,  and  they  find  on  insufficient 

evidence,  .  .  .  -  283 

Error  of,  cured,  if  any  evidence,     -  -  284 

And,  if  subsequent  evidence,  -  -  285 

Much  more,  if  sufficient  to  warrant  verdict,  287 

Will,  if  judge  give  in  charge  to  jury  questions  of 

law, 288 

Or  of  fraud,  ^  -  -  -  M8 

But  jury  judges  of  intent,   -  -  -  289 

Or  if  charged  to  find  probable  cause,  -  295 

But  motives  open  to  jury,    -  -  -  300 

And,  if  same  result  would  follow,  new  trial  will 

be  refused,  though  misdirection,  -  301 

Especially  if  action  frivolous,         -  -  306 

Will,  if  judge  invades  province  of  jury  on  facts, 

and  misleads  them,  ...  310 

And  thus  abuse  his  discretion,        -  -  311 

Or  if  he  pronounce  decisively  on  facts,       -  313 

Or  charge  inconsistent  and  repugnant,        -  315 

Not  when  he  charges  law  correctly,  although 

opinion  of  facts  too  strong,  -  -  317 

Nor  if  his  opinion  be  clearly  right  on  facts,  319 

Nor  if  opinions  merely  speculative,  -  321 

Nor  if  he  refer  the  jury  to  their  personal  know- 
ledge,      -----  323 
Nor  if  he  charge  on  a  point  not  previously  sug- 
gested,     -----  324 
MISTAKE,  of  party  or  his  counsel, 

If  honest,  will  be  relieved  against,         -  -  180 

But  not  if  the  result  of  weakness,  -  -  181 

Will,  when  there  has  been  ordinary  care,  -  182 

Not  against  the  justice  of  the  case,        -  -  185 

Nor  if  through  want  of  professional  skill,         -  186 

Or  ignorance,  inadvertence,  or  neglect,  -  187 
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MISTAKE, 

Nor  if  counsel  mistake  their  line  of  case,  -  193 

Nor  to  admit  evidence  that  might  have  been  produced,  196 
Nor  if  counsel  neglect  to  object  to  illegal  evidence,  199 
But  this  rule  has  exceptions,       ...  204 

Objections  that  can  be  obviated  must  be  made,  206 

Of  witnesses,  will  be  relieved  against,  -  217 

But  not,  if  the  slightest  ground  of  suspicion,     -  214 

NEGLIGENCE,  if  party  neglect  to  correct  insidious  attempts 

upon  the  jury,  knowing  of  it,  verdict  will  not 
be  set  aside,  ....  52 

Nor  if  surprise  follow,         -  -  -  187 

Nor  if  counsel  neglect  to  object  to  evidence  when 

offered,      -  -  -  .  -  199 

But  there  are  exceptions,     -  .  •  204 

Objections  that  can  be  obviated  must  be  made,     206 

Punished  by  refusing  new  trial  in  feigned  issues,  560 

NEWLY  DISCOVERED  EVIDENCE, 

Must  be  discovered  since  trial,        -           -  463 
And  material,           ....           4^ 
And  disclosed  by  the  witnesses  or  party  on  affi- 
davit,         470 

Diligence  must  appear,  as  to  former  trial,  -  473 

Must  not  be  to  supply  want  of  recollection,  477 

Rule  applies  equally  to  criminal  cases,  481 

Must  not  be  cumulative,     ...  488 

Nor  to  discredit  witnesses  sworn  on  former  trial,  496 
Nor  to  let  in  a  hard  defence,  -  -  501 

Motion  will  not  be  heard  on  affidavits  alone,  502 

Nor  will  motion  prevail  in  equity,  m  feigned  is- 
sues, if  only  cumulative,  -  -  562 
NEW  TRIAL.— Causes  of, 

Origin  of,     .....  2 

Advantages  of,         -  -  -  -  5 

Objects  of,   -  -  -  -  -  7 

General  grounds  for,  ...  9 

For  want  of  dyte  notice,  ...  n 

Irregularity  in  bmpanneung  jury,      «  -  19 

Disqualified  jurors,  ...  19 

Personating  another,  ...  20 

But  not  if  by  mistake,  and  no  injustice  done,  84 

Variance  in  name  of  jurors,  *  •  27 
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If  challenged,  and  afterwards  sworn,         -  33 

But  not  if  by  mistake,  or  omission  of  cheers  em- 

panneling  jury,    -  -  -  -  35 

Disqualifications  of  grand  juror,     -  -  40 

MlSCONDDCT  OF  THE  PREVAIUNO  PARTY,  HIS  AGENTS  OR 
COUNSEL  ON  TBI  TRIAL,  -  -  •  45 

Papers  surreptitiously  handed  to  jury,        -  45 

Resorting  to  artifice,  fraud,  trick,    -  -  45 

If  party  labour  jury,  -  -  -  48 

Indirect  measures  to  prejudice  jury,  -  54 

Witnesses  prevented  attending  by  trick  or  fraud,  54 
Disingenuous  attempts  to  stifle  eyidence,  or  mis- 
lead the  court,  -  -  .  .  56 
For  misconddct  of  jury,  ...  61 
Approached  by  panies,  -  -  -  63 
Receiving  papers,  not  sifbmitted  in  evidence,  66 
But  not  if  papers  not  examined,  and  handed  by 

mistake,  -----  72 
Nor  if  immaterial  to  the  issue,  -  -  76 
If  jury  separate,  after  charged  with  the  cause,  80 
But  not  if  from  necessity,  and  no  abuse,  -  85 
Nor  if  they  separate,  after  agreeing  on  their  ver- 
dict,           93 

But,  if  the  jury  separate,  and  abuse  their  liberty, 

the  verdict  will  be  set  aside,        -  -  95 

If  they  partake  of  refreshments  at  expense  of  the 

prevailing  party,  -  -  -  -  96 
But  not,  if  at  their  own  expense,  -  -  97 
For  acts  of  jury  evincing  tiurpitude,  -  99 
Deceiving  the  court,  ...  lOO 
Using  spirituous  liquors,  -  -  -  101 
Practising  artifice  to  procure  their  separation,  103 
Resorting  to  chance  for  verdict,  -  -  104 
But  affidavits  of  jury  not  admitted  to  impeach  ver- 
dict,           Ill 

Nor  of  others  impugning  their  motives,      -  126 

Will  for,  perverse  verdicts,  -  -  121 

For  declarations  of  jurors,  showing  partiality  be- 
fore empanneled,  -  129 
For  voin  verdict,          ...           -           132 
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When  found  contrary  to  record,  -  -  132 

Entirely  out  of  issue,  ....  135 

For  only  part  of  issue,  ...  140 

Defective  or  imperfect,  -  -  -  145 

In  the  alternative,       -  -  -  -  150 

Argumentative,  .  _  .  -  I57 

Absence  of  party  or  ms  counsel,  -  -  162 

Not  if  occasioned  by  neglect,  -  -  166 

Will  for  surprise  of  party  or  his  counsel,       -  168 

But  there  must  be  merits,       .  .  -  174 

And  the  surprise  such  as  prudence  could  not  provide 

against,        -----  174 

And  party  must  have  been  injured,     -  -  177 

And  even  where  negligence,  if  great  injustice  done,  176 
And  for  honest  mistake,  after  due  diligence,  180 

But  not  for  mere  ignorance  or  inadvertence,  187 

Or  want  of  skill,         -  -  -  -  192 

Or  difference  of  opinion  in  counsel,  as  to  manage- 
ment of  cause,         _  .  .  -  193 
Nor  to  let  in  evidence  that  might  have  been  pro- 
duced,          ...           -           -  19$ 
Nor  if  evidence  not  objected  to  when  offered,  199 
But  if  evidence  entirely  deficient,  although  not  ob- 
jected to,      -            -           -            -            -           208 
Occasioned  by  iNcmENTs  connected  with  the  wit- 
nesses,   .---..           209 
Non-attendance  of,      ....           209 
But  not  if  known  in  time,  sufficient  to  submit  to 

nonsuit,  or  put  off  cause,     -  -  -  211 

For  sudden  indisposition  of,  -  -  -  214 

And  mistake  and  surprise  of,  -  -    214.217 

But  party  should  appear  to  put  off  cause,  or  submit 

to  nonsuit,   -  -  -  -  -  216 

Not  for  impeachment  of  veracity  of,  nor  even  charge 

of  perjury,   -----  221 

Nor  even  conviction  for  perjury,         -  -  224 

But  if  the  whole  a  fabrication,  -  -  226 

And  have  operated  as  a  surprise,        -  -  225 

Nor  to  let  in  a  further  impeachment  of  witnesses,    227 
Or  a  subsequent  discovery  of  tarpitade,  228 
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But  military  lands  are  excqition,       -  -  231 

And  when  the  facts  are  clearly  falaified,         -  233 

Fob  AOMI88I0N  OF  ILLEGAL  TJS8TIM0NT,-        -  -  237 

Judgment  will  be  reversed  for,  -  -  239 

Not  if  testimony  admitted  only  on  voire  dire^  and 

left  to  jury,  -  -  -  -  240 

Nor  when  it  cannot  mislead,  -  •  243 

Nor  if  enough  of  legal  testimony  withoat  the  illegal,  246 
Or  w^  favourable  to  party  seeking  to  disturb  verdict,  249 
Principle  not  altogether  recognised  in  New- York,    250 

Fob  BBJEcnoN  of  legal  testimont,         -  -  252 

And  for  this  too,  judgment  will  be  reversed  253 

But  not  when  other  witnesses  to  same  facts  255 

Nor  under  a  bad  plea,  ....  256 

Nor  if  properly  rejected,  although  on  illegal  grounds,  257 
Nor  when  there  is  a  discretion  in  the  judge  to  re- 
ceive or  reject  testimony,    «  -  -  258 
But  will  when  he  exercises  his  discretion  unsoundly,  260 

For  bosdirection,  -  -  .  .  261 

On  matters  of  law,      -  -  -  -  262 

In  all  cases  without  exception,  -  -  262 

Most  be  material  to  the  issue,  -  -  263 

In  penal  cases,  ....  263 

In  torts,  -  .  -  .  .  266 

In  actions  ex  contractu,         -  .  .  267 

If  it  be  probable  that  misdirection  has  misled  jury,    269 
Or  even  doubtful,        ....  270 

If  judge  instruct  jury  to  presume  when  no  evidence,  271 
If  jury  err  for  want  of  instruction,      -  -  273 

And  if  judge  refuse  to  charge  on  questions  of  law,    277 
Or  if  he  send  the  case  to  the  jury,  when  he  ought 

to  nonsuit,  ....  278 

But  not  if  plaintiff  elect  to  be  nonsuited,         -  281 

Or  if  he  do  not  ask  that  it  shall  go  to  the  jury,  282 

But  will,  if  case  go  to  the  jury,  and  they  ind  on  in- 
sufficient evidence,  ...  283 
But  not  if  any  evidence           ...           284 
And  the  error  in  refusing  to  nonsuit  will  be  cured 

by  subsequent  evidence,      ...  285 

Nor  if  •vidBDCt  wamuitt  the  vevdiet^  287 
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Will,  if  jury  have  given  them  in  charge  questions 

of  law, 288 

Or  mixed  questions  of  fraud,  -  -  288 

But  law  now  settled,  jury  to  judge  of  the  intent,      289 
Or  if  probable  cause,  left  to  jury,       -  -  296 

But  not  if  new  trial  ought  to  produce  the  same  result,  301 
Applicable  specially  to  frivolous  case*,  -  306 

Much  left  to  discretion  of  the  judge,  -  310 

But  if  he  abuse  his  discretion,  and  invade  the  pro- 
vince of  the  jury,    -  -  -  -  311 
Not  if  he  charge  law  correctly,  although  he  express 

himself  too  strong  on  facts,  -  -  317 

Nor  if  his  view  correct  upon  the  facts,  -  319 

Nor  for  mere  speculative  opinions,      -  -  320 

Nor  if  he  direct  a  verdict  agreeably  to  evidence,       321 
Nor  if  he  refer  the  jury  to  their  own  knowledge,       323 
Nor  if  he  instruct  the  jury  on  a  point  not  previously 
suggested,    -----  324 

Whebe  veroict  against  law  generally,  -  326 

Practice  in  this  country,  in  this  respect,  same  as  in 

England, 333.341 

But  not  for  a  technical  objection,  if  justice  done,       341 
Nor  against  the  conscience  of  the  case,         -  343 

Nor  in  frivolous  actions,  though  strictly  against  law,  347 
But  will,  if  important  principles  involved,  and  the 

consequences  serious,  ...  350 

Nor  in  penal  or  hard  actions,  if  verdict  for  defendant,  353 
But  vrill,  if  presiding  judge  express  his  dissatisfac- 
tion, _  -  _  _  _  355 

Not,  if  plaintiff  is  entitled  to  recover  in  another  form 
of  action,     .  -  -  -  -  357 

Will  be  granted,  if  verdict  clearly  against  evidence 

AND  justice  of  THE  CASE,  ...      261,  363 

Or  if  against  the  weight  of  evidence,  -  368 

Even  hard  actions  form  no  exception,  -  371 

Or  the  side  against  which  evidence  preponderates 

was  not  fully  before  jury,    -  -  -  374 

Not,  when  evidence  on  both  sides,     -  -  380 

Nor  on  technical  grounds,  though  against  evidence,  388 
Nor  doubtful  grounds,  ...  3g9 

79 
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Nor  against  the  equity  of  the  case,     -            -  396 

Nor  ID  frivolous  cases,            ...  401 

Nor  where  presiding  judge  is  satisfied,  405 

Nor  where  justice  done,          .            -            -  407 

For  EXCE3SITENE90  OF  DAMAGES,      -  -  .  410 

Not  in  personal  torts,  -  -  410 

Crim.  con^      .  .  -  .  .  412 

Malicious  prosecution,  ...  415 

Seduction,       -  -  -  -  -  419 

False  imprisonment,   -  -  -  -  421 

Assault  and  battery,    -  -  -  -  424 

Libel  and  slander,       ....  426 

Trespass,         -  -  -  -  -  434 

Breach  of  promise  of  marriage,  -  -  440 

Trover,  ...  -  -  441 

But  will  in  all  cases  where  damages  outrageous,      442 
In  assault  and  battery,  ...  442 

Malicious  prosecution,  ...  444 

Slander,  -----  444 

False  imprLsoimient,   ....  445 

Actions  on  the  case  ex  delicto^  -  -  447 

Not  for  smallness  of  damages  in  personal  torts,         448 
But  will,  where  verdict  clearly  the  lesult  of  passion,  450 
And  relief  much  more  liberally  extended  where  the 
nature  of  the  case  has  provided  a  measure  of  da- 
mages,        .....  453 

For  newly  discovered  evidence,  -  -  462 

But  must  be  new  and  material,  -  -    462. 473 

Diligence  must  be  shown  to  entitle  to,  -  473 

Want  of  recollection  no  excuse,         -  -  477 

Courts  exceedingly  particular  in  this  respect,  478 

Applicable  to  criminal  and  even  capital  cases,  481 

Will  not  be  granted,  if  evidence  merely  cumulative,  485 
Nor  to  discredit  witnesses  sworn  on  former  trial,      496 
Nor  if  verdict  for  defendant,  and  a  hard  defence  is 
contemplated,  ....  501 

In  hard  actions,    -----  503 

In  criminal  cases  on  the  merits,  -  -    504. 506 

In  felonies  for  irregularity,      ...    504. 507 
When  first  jury  discharged,    ...  509 
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Want  of  venire,         -           -           -     ,     -  612 

Want  of  a  charge  by  the  judge          -           -  513 

Admission  of  illegal  testimony,         -           -  514 

When  defendant  illegally  convicted,             -  514 

Misdemeanors  on  merits  and  for  irregularity,  515 

In  libel, 516 

Conspiracy,     -----  516 
Perjury,           -----  517 
And  if  clearly  against  evidence,  and  judge  dissatis- 
fied,                519 

And  when  defendant  deprived  of  defence,     -  521 
Not  granted  in  hard  actions,  if  verdict  for  defend- 
ant,             -----  623 
Nor  in  penal  actions,  -           -           -           -  528 
Nor  actions  in  the  nature  of,  unless  against  law,  634 

Two  OR  MORE  NEW  TRIALS  MAY  BE  HAD,       -  -  537 

After  trial  at  bar,        ....  638 

Or  at  nUi  priua,         -  -  -  -  538 

Not  generally  after  two  concurring  verdicts,  641 

Nor  onless  some  rule  of  law  violated,  although 

against  evidence,     -  -  -  .  542 

But  will,  if  injustice  done,  or  law  violated,    -  547 

And  that,  toiies  qtiotieaj         .  .  -  543 

And  if  undue  means  have  been  used  to  procure  ver- 
dict, -----  54e 
In  feigned  isbces,             .           -           .           -           667 

Power  of  equity  to  order  feigned  issues  as  well  as 

to  relieve  against  verdicts  at  law,   -  -    667. 669 

Will  be  denied  unless  diligence  has  been  used,         660 
Or  if  to  discredit  witnesses,  -  -  661 

Or  to  produce  cumulative  testimony,  .  662 

Or  if  not  a  clear  surprise,       -  -  .  553 

Or  if  application  denied  at  law,         -  -    669. 671 

Or  party  have  been  guilty  of  neglect,  -  671 

But  will  be  granted  in  a  clear  case  of  fraud  or  sur- 
prise, .  -  -  -  -  673.675 
Or  subsequent  discovery,  ...  573 
And  in  some  instances  where  there  has  been  neglect,  674 
In  cases  of  great  value,  -  .  .  575 
Principles  on  which  granted  in  equity  different  from 
law,             -----           676 
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Great  object  to  satisfy  the  conscience  of  the  eomt,  579 
And  if  this  be  done,  although  verdict  against  eri- 

dence,  and  even  strict  law,  it  is  snfificient,  579 

Bat  if  unsatisfactory,  a  new  trial  will  be  directed,  589 

And  if  Terdict  out  of  the  issue,          -            -  593 

Application  for,  to  be  made  to  equity,              -  594 

NONSUIT, 

When  judge  ought  to  grant,      -            -            -  278 

In  England,  cannot  be  against  will  of  plaintifi^  ^  g^ 
Not  so  in  New- York,      -           -            -            -  J 

If  counsel  elect,  new  trial  not  granted,              -  281 
Court  will  not  set  aside,  unless  plaintiff  has  asked 

case  to  go  to  jury,       -            -            -            -  282 

The  error  of  refusing  wiU  be  cored  by  subsequent 

proof,  ------  285 

And  if  there  be  any  evidence,    -            -            -  287 
Costs  for  setting  aside,  if  improperly  granted,  not  ex- 
acted, -           -           -           -            -            -  600 

NOTICE  OF  TRIAL.— New  trial  for  want  of, 

Where  notice  is  wanting,  or  insufficient,    -  11 

Fresh  notice  necessary  when  new  trial  ordered,  13 

When  two  actions  between  same  parties,  -  14 

Grood,  if  it  do  not  tend  to  mislead,              -  15 

But  not  if  injustice  be  done,            -            -  17 
PAPERS, 

Surreptitiously  handed  to  jury,     -            -            -  45 

Will  avoid  verdict  if  received,      -            •            -  46 

But  not  if  immaterial  to  the  issue,           *            -  76 

Or  not  read,         -           -           -            .            .  73 

Or  handed  by  mistake,     -           -            -            -  73 

Distinction  as  to  sealed  and  unsealed,    -            -  78 
PARTY, 

Absence  of,  relieved  against  if  through  mistake 

or  necessity,    -            -            -            -            .  i^ 

But  not  if  chargeable  with  neglect,       -            .  I66 

Surprise  of,  relieved  against  if  by  accident  or  fraud,  168 

But  must  show  merits  and  diligence,     -            -  174 

And  injury,        ---»-.  177 

Court  may  relieve  although  negligence,             -  198 

Will  in  case  of  honest  mistake,             -.            .  X80 
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PARTY, 

And  where  diligence  appears,    -            -           -  182 

But  not  if  pleadings  unskilfully  drawn,             -  186 

Nor  in  case  of  ignorance,  inadvertence  and  neglect,  187 
Nor  where  plaintiff  might  have  elected  to  be  nonsuited,  191 

Client  bound  by  conduct  of  his  counsel,            -  193 

Nor  if  counsel  neglect  to  introduce  his  evidence,  196 

Must  object  to  evidence  when  offered,   -           -  197 

At  least  when  the  objections  might  be  obviated,  204 

PENAL  ACTIONS, 

Verdicts  in  will  be  set  aside  for  misdirection,    -  262 

If  against  law,    -----  334 

Unless  for  defendant,     .            -            -            -  353 

Or  frivolous,       -----  347 

Will  if  clearly  against  evidence,            -            -  371 
Not  if  evidence  doubtful,            -            -            -    394. 396 

Nor  unless  some  rule  of  law  violated,    -           -  528 

So  of  actions  in  their  nature  penal,       -           -  531 
Will,  if  conviction  against  law  and  direction  of 

the  judge,       -----  534 

PERSONAL  TORTS, 

In  a  peculiar  manner  within  the  province 

of  the  jury,  -  -  -  410.452 

PREVAILING  PARTY, 

Fraud  and  trick  by,  will  vitiate  verdict,  -           -  45 

Tampering  with  jurors,             -            -           -  45 

Preventing  witnesses  from  attending,      -            -  55 

Approaching  and  labouring  jurors,          -            -  63 

Suppressing  evidence,      -           -           -           -  66 

Surreptitiously  handing  papers  to  jury,    -           -  66 

PROBABLE  CAUSE, 

A  question  of  law,  when  truth  of  facts  ascertained,  295 

But  motive  of  party  open  to  the  jury,    -           -  300 

aUO  WARRANTO, 

New  trial  in,  if  verdict  against  evidence,          -  372 

Though  once  doubted  now  settled,        -           -  533 

SEDUCTION, 

Verdict  in,  not  set  aside  for  excessive  damages,  419 

But  will,  if  outrageous,           ...  442 

SLANDER, 

If  verdict  for  defendant,  will  not  be  set  aside,      -  353 

But  will,  if  against  law,               -                       -  354 


Aiizu:iigh.  rxreiT.  and  under  special  eimiixi5tmiicc&  355 

And  if  cLesriy  a^aiiLst  er^ence,  -  -  373 

Xoc  if  'Znlj  a  prepoiidemice  igainsc  Tcrdiet.        -  3S5 

Or  erideiLce  doofacfaL        -  -  -  -  394 

Xoc  tcr  ex?esiTe  damages,  ...  426 

UiileH  OGCngeoai.  ....    442.  445 

Nor  oa  aeccont  cf  snallneas  of  dimag^  -  449 

Uales  jnry  erince  posBion.  ...  450 

SURPRISE, 

ComiseL  or  portr  takea  br.        -           •           -  168 
Wm  be  reliered  from,                -            •            -            168 
Bat  there  must  be  diligence,  and  the  amprise  by  ac- 
cident,              169.174 

!€o  relief  from,  if  occasioaed  by  weakness  or  want  of 

skill 170 

To  entitle  to  relief!  there  most  be  merits,  -  174 

And  sorprise  mnst  bare  been  such  as  prodence  coold 

not  proride  against,  ...  175 

Bat  althoogh  occasioaed  hj  negligence,  will  be  re- 

liered  against,  ....  178 

Plaintiff  sorprised,  ooght  to  submit  to  nonsoit,  191 

Will  not  be  reliered  to  admit  eridence  that  might 

hare  been  had,  ....  195 

Nor  if  counsel  neglect  to  object  to  eridenee,     •  199 

Bat  this  rule  has  exceptions,      ...  204 

Objections  that  can  be  obriated,  most  be  made,  206 

Occasioned  by  mistake  of  witnesses,      -  -  214 

Or  by  indisposition  of,    -  -  -  -  214 

Party  reliered  from  effecu  of  soiprise  of  testimony  of 

his  own  witness,         .  -  -  .  225 

Or  by  miexpected  testimony,  -  -  231 

Or  by  perjury  and  conspiracy  of  witness,  -  225 

TERMS  OF  SETTING  ASIDE  VERDICTS, 

Payment  OF  COSTS  FOR  iRBEGULARiTT,    -  -  597 

Or  a  favor  asked,     ....  599 

Or  rerdict  obtained  malajide^        -  -  996 

Or  on  a  new  point,  ...  599 

Without  costs,  or  costs  to  abide  event,        -  600 

When  plaintiff  improperly  nonsuited  -  600 

Or  jury  err,  through  misdirection  of  the  judge,       600 
Or  misbehaTiourof^pry)     ...  601 
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Or  a  perverse  verdict,          -           -           -  601 
Or  where  case  reserved,  and  judgment  on  the 

merits,  -----  602 
But  must  pay  costs,  when  verdict  against  evi- 
dence, -----  603 
On  the  merits,  courts  mat  uipose  otheb  terms,  604 
May  limit  new  trial  to  one  point,  -  605 
May  direct  evidence  of  former  witness  to  be  read,  606 
May  amend  pleadings,  .  -  .  606 
Or  change  form  of  action,  if  necessary,  -  607 
When  writ  of  error  and  motion,  will  compel  party 

to  elect,                 .           -           .           -  608 
Will  direct  parties  to  be  bound  by  verdict,  and 

secure  the  costs,              .           -           -  607 

Or  to  stipulate  against  death  of  party,        -  609 
TRESPASS— Verdict  in. 

Will  not  be  set  aside  for  excessive  damages,     -  434 

Unless  outrageous,         -           .           .           .  443 

But  will  not  for  smallness  of  damages,               -  448 

Unless  jury  evince  passion,        -           .           .  450 
TRIAL, 

Different  kinds  of,          -           -           -           -  1 

By  jury,  division  of,       -           -           -           -  1 

Notice  of,         -             -           -           .           -  11 

Want  of  will  avoid  verdict,         -           -           -  11 

Empannelling  jury  for,    -           -           -           -  19 

Conduct  of  parties  at  the,           -           -           -  45 

And  of  jury,         -----  61 

Void  verdict  in,    -           -           -           -           -  13S 

Incidents  of,  absence,  surprise,  mistake,            -  161 

Witnesses  at,     -           -           -           -           -  209 

Conduct  of  judge  on,  admitting  evidence,        -  236 

Rejecting  evidence,        -           .           .           -  25t 

Misdirection  of  jury  on,            ...  267 

Verdict  thereupon,  against  law,             -           -  326 

Against  evidence,          ....  261 

Damages  found  on,    .    -           -           -           -  409 

Opening  of,  on  newly  discovered  evidence,      -  462 

Hard  actions,  effect  of  trial  in,              -           -  503 

Two  or  more  trials,       ....  537 
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X  iiaaxrbed.       .            .           .            -            .  395 
VERDICT. 

S«c  jsiiie  5jr  artiiicc.  cs  crick  of  partr.           -            •  45 
Tampisnxnr  Trita  Jnrr.    -           -            -              45. 48, 58 

Papers  sumpritiirizsly  handed  to  the  jury,          •  45 

Bat  ict  if  immaterial  to  the  issue.         -            -  48 

X'.^r  if  ui*f  0 tiler  partr  neglect  to  hare  it  corrected,  52 

Will  f:r  ia'iirect  measores  used  to  prejudice  jury,  54 

.\rtmi:e  to  pre  rent  attendance  of  witnesses,      -  54 

Dtsin^^nocos  anemp6  to  stifle  or  soppress  eridence.  56 

If  jitrcrs  receire  papers  from  partr  not  in  eridence,  66 

Bat  not  if  taken  oat  by  mistake,             -            -  71 

Or  not  read  by  jury.        -            -            -            .  73 

Or  not  famished  by  preT ailing  partT,     -            -  76 

Or  not  mateiial  to  the  issue,       ...  75 

If  jury  separated,           .            .            -            -  30 

But  not  unless  abuse  follows,     -           -            -  85, 95 

As  br  refreshments  at  the  party's  expense,        -  97 
Verdict  not  to  be  impeached  for  that  reason,  but  juror 

punished,        -           -           -            -            -  85,98 

Will  for  acts  of  jurors  erincing  tuipitade,         -  99 
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As  deceiving  the  court,  -           -           -           -  100. 102 

Indulging  in  spirituous  liquors,   -            -            -  101 

Resorting  to  determination  of  chance,  -            -  104 

Perverse,  will  be  set  aside,         -            -            -  121. 125 

Not  by  affidavits  of  jurors,          -            -            -  126 

Nor  by  subsequent  declarations  of,        -           -  128 

Void,  if  contrary  to  record,        .           -           -  132 

Or  out  of  the  record,      -           -           -           -  135 

Or  part  of  issue  only  found,       .            -            -  140 

Or  defective  or  imperfect,           .           -           -  145 

Or  in  the  alternative,      -           -           -           -  160 

Or  argumentative,           .            -            -            .  157 

Will  be  set  aside  for  absence  of  party,  -            -  162 

Not  if  occasioned  by  neglect,     -            *            -  166 

And  for  surprise,             .            -            -            -  168 

But  there  must  be  merits  and  diligence,             -  174 

And  even  where  negligence,  if  injustice  done,  178 

And  for  honest  mistake,  after  due  diligence,     -  180 

But  not  for  mere  ignorance  or  inadvertence,      -  187 

Or  want  of  skill,  -  -  -  -  192 
Nor  to  let  in  evidence  that  might  have  been  produced,  196 
Will  if  evidence  deficient,  although  not  objected  to,     208 

For  non-attendance  of  witnesses,          -           -  209 

And  sudden  indisposition  of,      -           -           -  214 

And  mistake  and  surprise  of,      -            -            -  214. 217 

Not  to  impeach  witnesses,          ...  227 

But  will,  if  facts  are  clearly  falsified,    -           -  233 

For  admission  of  illegal  testimony,       -           -  237 

Not  if  testimony  admitted  on  voire  dire,          -  240 

Nor  when  it  cannot  mislead,     «...  243 

Nor  if  enough  of  legal  testimony,         -            -  246 

But  not  in  New-Yoik,    -           -           -           -  250 

For  rejection  of  legal  testimony,           -           -  252 

Not  when  other  witnesses  to  same  fact,            -  255 

Nor  under  bad  plea,  ....  256 
Nor  if  properly  rejected,  although  on  illegal  grounds,  257 
Nor  when  there  is  a  discretion  in  the  judge  to  receive 

or  reject,          ..-.-.  258 

For  MisniREOTioN,     -           -           .           .           .  261 

In  all  cases,  without  exception,             -           -  262 

80 


634  INDEX. 

VERDICT,  '**" 

In  penal  cases,    .....  263 

In  torts,  -            ...            -            -  266 

In  actions  ex  contrcxtu,             ...  267 

If  it  be  probable  it  has  misled  jury,         -            «  269. 

Or  even  doubtful,            -           -            -            -  270 
If  judge  instruct  jury  to  presume,  when  no  evidence,    271 

If  jury  err  for  want  of  instruction,         -            -  273. 277 
Or  judge  send  case  to  jury  when  he  ought  to  nonsuit,     27S 

And  they  find  on  insufficient  evidence,              -  283 

But  not  if  any  evidence,             ...  284 

And  error  cured  by  subsequent  evidence,           -  285 

If  jury  have  given  in  charge  questions  of  law,  288 

Or  mixed  questions  of  law  and  fact,      -            -  288 

If  probable  cause,  left  to  jury,    ...  295 

Not  if  new  trial  would  produce  the  same  result,  301 

Much  left  to  discretion  of  the  judge,     -           -  310 

Must  not  invade  province  of  jury,          -           -  311 
Nor  if  he  charge  law  correctly,  although  too  strong  on 

facts,    ---.-.  317 

Nor  if  his  view  correct  upon  the  facts,               -  319 

Nor  for  mere  speculative  opinions,         -           -  320 

When  against  law,              ...           -  326 

Practice  here  same  as  in  England,         -           -  333. 341 

Not  for  technical  objections,      ...  341. 388 

Nor  against  conscience,              ....  343 

Nor  in  frivolous  actions,             ...  347 
Unless  important  principles,  and  consequences  serious,  350 

Nor  iu  hard  actions,  if  verdict  for  defendant,    -  353 

Unless  presiding  judge  express  dissatisfaction,  356 
Not  if  plaintiff  entitled  to  recover  in  another  form  of 

action,              -            -            -            .            .  357 

Will  if  clearly  against  eviubnce,              -            -  361, 362 

Or  weight  of  evidence,               ...  368 

Or  the  case  not  fully  before  jury,           -            -  374 

Not  when  evidence  on  both  sides,          -           -  380 
Nor  on  technical  grounds,  though  against  evidence,     388 

Nor  doubtful  grounds,     ....  389 

Nor  against  the  equity  of  the  case,        -            .  398 

Nor  in  frivolous  cases,    -           -            -            •^  401 

Nor  where  presiding  judge  is  satisfied,               >  405 
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VERDICT, 

Not  for  excessiveness  of  damages,            -           •  410 
In  personal  torts,             -           -           .           -  410 
Grim,  con.,          -----  412 
Malicious  prosecution,    -           -           -           -  415 
Seduction,          -----  419 
False  imprisonment,  assault  and  battery,          -  421. 424 
Libel  and  slander,           ....  426 
Trespass,            -----  434 
Breach  of  promise  of  marriage,             -           -  440 
But  will  where  damages  outrageous,     -           -  442 
In  assault  and  battery,  and  false  imprisonment,  442. 445 
Malicious  prosecution,    -           -           -           -  444 
Slander,              -            .           -           -            .  444 
Actions  on  the  case  ex  delicto^  ...  447 
Not  for  smallness  of  damages,    -           •            -  448 
Unless  verdict  clearly  the  result  of  passion,      -  450 
Will  where  the  case  has  provided  measure  of  damages,  453 
And  on  newly  discovered  evidence,  if  material,  462.473 
Diligence  must  be  shown,          -            .            .  473 
Applicable  to  criminal  cases,      -            -            -  481 
Not  if  evidence  cumulative,       ...  435 
Nor  to  discredit  witnesses,         ...  49^ 
Will  in  criminal  cases,  felonies,            -           •  504. 506 
When  first  jury  discharged,       .           -           .  5Q8 
Want  of  r«nire,             -           -           .           .  512 
Want  of  a  charge  by  the  judge,             -           •  513 
Admission  of  illegal  testimony,             -           •  514 
When  defendant  illegally  convicted,     •           -  514 
Misdemeanors,    -----  515—517 
If  clearly  against  evidence,        -           -           -  519 
Or  defendant  deprived  of  defence,          -            -  521 
Not  if  verdict  for  defendant,       -           -           -523—531 
After  trials  at  bar  as  well  as  at  nisi  pritu,        -  538 
Not  generally  after  two  verdicts,            -            -  541 
Unless  some  rule  of  law  violated,         -           -  542 
But  will,  if  law  violated,           ...  547 
And  that  toties  quoties^             ...  543 
And  if  undue  means  have  been  used  to  procure  ver- 
dict,    - 556 

See  New  Triau 
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WITNESSES,  new  trial, 

For  trick  resorted  to,  to  prevent  attendance  of,  54 

Whether  by  party,  or  others    -           -            -  55 

Non-attendance  of,  when  excused,     -            -  209 

And  for  sudden  indisposition,  and  mistake  of,  217 

And  for  surprise  by  evidence  of,          -            -  219 

But  not  because  of  impeachment  of,  -            -  221 

Nor  because  witness  indicted  for  perjury,      -  222 

Nor  it  seems  although  convicted  of,                -  224 

Will,  if  the  whole  be  a  facrication  of,             -  224 

And  party  be  surprised  by  testimony  of,          -  225 

But  not  to  allow  opportunity  to  impeach,       -  228 

Exception,  as  to  military  lands  in  New- York,  230 
Not  when  witness  gave  testimony  to  surprise  party 

calling  him,              ....  932 

Will,  when  facts  are  falsified,             -           -  233 

And  when  proof  of  infamy  of,              -            -  234 
Nor  will  opportunity  be  allowed  them  to  refresh 

their  recollection,     -           -           -            -  477 

New  trial  not  granted  to  discredit,      -            -  496 

Nor  may  they  impeach  themselves,     -            -  499 
New  trial  in  feigned  issues  not  granted  to  discredit 

them,           .....  553 
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